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R.  R.  RICHARDS. 

[To  accompany  Rob.  No.  9.] 


April  28,  1858. 


Mr.  Goode,  from  the  Committee  for  the  District  of  Columbia,  made 

the  following 

REPORT. 

The  Committee  for  the  District  of  Columbia,  to  whom  was  referred  the 
petition  of  JS.  JR.  Richards ,  submit  the  following  report : 

In  the  spring  of  1853  Rev.  B.  B.  Richards  was  appointed  a  clerk 
in  the  Department  of  the  Interior,  at  a  salary  of  one  thousand  four 
hundred  dollars.  At  an  early  day  thereafter  he  was  appointed  chap- 
kin  to  the  United  States  penitentiary,  at  a  salary  of  two  hundred  and 
fifty  dollars  per  annum,  though  it  was  then  provided  by  law  that  a 
person  holding  any  office  under  this  government,  and  receiving  an 
annual  salary  for  the  same,  should  not  receive  additional  compensa- 
tion for  other  services  rendered,  or  for  the  execution  of  the  duties  of 
any  other  office,  whilst  holding  such  original  office,  and  receiving  the 
salary  therefor. 

Mr.  Richards  continues  to  hold  the  clerkship  to  the  present  time, 
and  held  the  office  of  chaplain,  and  performed  the  duties  thereof,  for 
three  years  and  three  months,  alleging  that  he  did  not  know  of  the 
provision  of  law  which  made  it  unlawful  for  him  to  receive  the  salary 
as  chaplain.  He  applied  to  the  34th  Congress  to  increase  his  salary 
as  chaplain  from  two  hundred  and  fifty  dollars  to  six  hundred  dollars 
per  annum.  This  subject  was  brought  to  the  attention  of  the  Com- 
mittee for  the  District  of  Columbia  of  the  House  of  Representatives, 
and  rejected  after  full  examination.  At  the  close  of  the  session  to 
which  was  made  the  application  for  an  increase  of  salary,  there  was 
inserted  in  one  of  the  appropriation  bills  a  clause  appropriating  six 
hundred  dollars  to  pay  the  annual  salary  of  the  chaplain  of  the  peni- 
tentiary, and  the  clause  was  construed  to  have  a  retrospective  opera- 
tion, and  to  authorize  the  chaplain  to  receive  compensation  at  the 
rate  of  six  hundred  dollars  per  annum  from  the  date  of  his  original 
appointment;  and  he  did  receive  such  compensation  accordingly,  and 
continued  to  receive  it,  until  he  had  filled  the  office  about  three  yeArs 
and  three  months,  notwithstanding  the  provision  of  law  that  he 
ahould  not  receive  any  compensation  for  performing  the  duties  of 
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chaplain  whilst  holding  his  clerkship  in  the  Department  of  the 
Interior. 

The  sum  thus  realised  by  Mr.  Richards,  against  the  express  provi- 
sion of  law,  is  about  sixteen  hundred  and  fifty  dollars  in  cash  actually 
received,  to  which  he  asks  that  three  hundred  dollars  shall  be  added, 
claimed  by  him  on  aocount  of  his  service  for  the  last  six  months  of  his 
service  as  chaplain,  and  which  the  accounting  officers  of  the  treasury 
refused  to  allow. 

During  the  three  years  and  three  months  which  Mr.  Richards  acted 
as  chaplain,  he  received,his  annual  salary  as  a  clerk  in  the  Department 
of  the  Interior,  at  the  rate  of  fourteen  hundred  dollars  per  year,  equal 
in  the  aggregate  to  $4,550,  to  which  add  the  $1,650  received  as  pay  for 
his  services  as  chaplain,  making  the  sum  of  $6,200  already  received,  al- 
though he  had  no  legal  demand  for  more  than  $4,550. 

It  has  been  stated  already  that  the  legal  salary  of  the  chaplain, 
when  Mr.  Richards  received  the  appointment,  was  $250  per  annum. 
This  provision  of  the  general  law  remains  the  same ;  but  clauses  have 
been  inserted  in  /general  appropriation  bills  appropriating  six  hundred 
dollars  per  annum  to  pay  the  salary,  which  affect  the  only  modifica- 
tion of  the  law.  If  Congress  shall  decide  that,  in  consequence  of  his 
alleged  ignorance  of  the  law,  he  has  an  equitable  claim  to  the  salary  of 
chaplain  as  established  by  law  when  he  accepted  it,  then  he  would 
have  been  entitled  to  receive  for  the  whole  term  of  his  service  the  sum 
of  eight  hundred  and  twelve  dollars  and  fifty  cents ;  but  for  that  term 
he  has  already  received  $1,650,  being  $837  50  more  than  such  equita- 
ble claim,  which  sum  he  now  justly  owes  to  the  government,  even  on 
such  construction  of  law. 

If  Congress  shall  be  of  opinion  that  his  account  should  be  settled  ac- 
cording to  the  law  of  the  case,  he  is  now  indebted  to  government  in 
the  sum  of  $1,650,  exclusive  of  the  $300  which  he  now  claims. 

Under  all  the  circumstances  of  the  case,  the  committee  have  deter- 
mined to  instruct  the  chairman  to  report  back  the  resolution  to  the 
House,  with  a  recommendation  that  it  do  not  pass. 
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PROVIDENT  ASSOCIATION  OF  CLERKS  IN  THE  CIVIL  DE 

PARTMENTS. 

[To  accompany  Bill  8. 161.] 


April  28, 1858. 


Mr.  Scales,  from  the  Committee  on  the  District  of  Columbia,  made 

the  following 

REPORT. 

The  Committee  on  the  District  of  Columbia,  to  whom  was  referred  the 
memorial  of  the  .Provident  Association  of  Clerks ,  praying  for  a  dis- 
solution of  said  association,  having  had  the  same  under  consideration, 
beg  leave  to  report : 

That  according  to  the  terms  of  the  charter  of  said  association,  sa 
contained  in  the  21st  article,  Congress  has  no  right  to  authorize  its 
dissolution  in  such  manner  as  asked  for  by  the  petitioners,  and  could 
not,  as  your  committee  submits,  do  so  without  a  violation  of  the 
charter  and  an  interference  with  vested  rights.  They  therefore  unani- 
mously recommend  the  following  resolution : 

Resolved }  That  the  prayer  of  the  memorialists  be  not  granted. 
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GAS  LIGHTS  FOB  CERTAIN  STREETS  ACROSS  THE  MALL. 

[To  accompany  Bill  H.  R.  No.  540.] 


April  28,  1858. 


Mr.  Goodb,  from  the  Committee  for  the  District  of  Columbia,  made 

the  following 

REPORT. 

The  Committee  for  the  District  of  Columbia,  to  whom  was  referred  the 
petition  of  sundry  citizens  of  Washington,  praying  for  an  appropriation 
to  light  with  gas  certain  streets  passing  through  the  reservation  of  land 
in  the  city  commonly  known  as  the  "Mall"  have,  awarding  to  order, 
had  the  same  under  consideration,  and  beg  leave  respectfully  to  report: 

The  "  Mall"  to  which  the  petitioners  refer  is  composed  of  the  public 
grounds  which  lie  on  the  south  of  the  Washington  canal,  extending 
from  Tiber  creek,  on  the  Potomac,  comprehending  the  Washington 
Monument  and  Smithsonian  Institute,  and  terminating  near  the  public 
green-houses,  on  Third  street.  It  is  described  on  the  map  of  the  city  as 
reservations  2  and  3,  and  is  penetrated  by  the  several  streets  which 
intersect  Pennsylvania  avenue  between  the  Capitol  and  Treasury  De- 
partment, the  most  important  of  which  are  Four-and-a-half,  Seventh, 
and  Twelfth ;  and  it  is  represented  to  the  committee  that  the  petition- 
en  would  be  content  with  an  appropriation  which  would  furnish  lights 
on  these  three  streets. 

The  public  grounds  separate  from  the  body  of  the  city  a  large  popu- 
lation occupying  lots  south  of  the  "Mall/'  who  cannot  reach  Penn- 
sylvania avenue  otherwise  than  by  traversing  these  grounds,  and  it 
appears  reasonable  that  the  streets  should  be  lighted  at  the  expense 
of  the  proctors,  and  that  government,  like  other  proprietors,  should 
incur  the  expense  of  lighting  the  streets  through  the  public  grounds. 

The  committee  accordingly  recommend  that  the  sum  of  six  thousand 
four  hundred  dollars  be  appropriated  for  the  object  mentioned,  and 
report  a  bill  accordingly. 


35th  Ooitorbbs,  )    HOUSE  OF  REPRESENTATIVES.    (  Report. 
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MAYOR,  ALDERMEN  AND  COMMON  COUNCIL  OF  GEORGE- 
TOWN. 

[To  accompany  J.  Beg.  No.  27.] 


April  28, 1858. 


Mr.  8cale3,  from  the  Committee  for  the  District  of  Columbia  made 

the  following 

REPORT. 

The  Committee  for  the  District  of  Columbia,  to  whom  was  referred 
the  memorial  of  the  mayor,  aldermen  and  common  council  of  George- 
town, in  relation  to  the  erection  of  lamp  posts,  &c,  from  the  western 
termination  of  Pennsylvania  avenue,  through  Bridge  and  High  streets, 
have  had  the  same  under  consideration,  and  find  that  at  the  last  session 
of  Congress  the  sum  of  four  thousand  dollars  was  appropriated  for 
this  purpose  ;  that  the  same  has  been  expended,  but  found  insufficient 
to  complete  the  work.  Your  committee,  therefore,  in  order  to  carry 
out  the  original  design  of  Congress,  which  can  be  done  by  a  small 
additional  appropriation,  beg  leave  to  report  the  accompanying  resolu- 
tion. 
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horses,  buildings,  real  estate,  and  materials  appertaining  to  the  oper- 
ation of  the  road,  the  value  thereof  to  be  ascertained  T>y  a  fair  ap- 
praisement. And  they  propose,  furthermore,  that  the  authorities  of 
the  said  city  shall  have  the  right,  at  any  time  during  the  said  term  of 
twenty-one  years,  to  take  possession  of  the  tramway,  upon  the  pay- 
ment by  the  city  for  the  property  belonging  to  the  company  con- 
nected therewith  and  the  appraised  value  of  the  unexpired  franchise. 
And  they  propose  and  agree,  further,  that  in  case  of  a  failure  on  their 
part  to  fulfil  the  stipulations  of  the  contract  entered  into,  all  the 
privileges  granted  to  them  shall  be  forfeited. 

It  appears  the  proposition  of  the  memorialists  is  warmly  supported 
by  the  citizens  of  both  Wabhington  and  Georgetown,  manifested  by 
numerously  signed  petitions. 

In  presenting,  therefore,  this  subject  for  the  consideration  of  Con- 
gress, it  is  proper  briefly  to  review  some  of  the  most  important  ques- 
tions that  arise  in  connexion  with  the  application  of  the  memorialists. 

1.  Is  the  repaving  of  Pennsylvania  avenue,  at  this  time,  necessary 
or  expedient  ? 

2.  If  so,  does  the  cast-iron  pavement  fulfil  better  than  any  other 
the  requirements  of  a  good  pavement,  viz :  durability,  cleanliness, 
beauty,  and  facility  of  removal  and  replacement,  for  the  laying  down 
of  water  and  gas  pipes,  or  for  sewerage  ;  also  for  ease  of  draft,  a  firm 
foothold  for  horses,  and  ultimate  economy  of  cost. 

3.  Is  a  railway,  properly  constructed  and  under  good  management, 
necessary  or  advisable  for  the  transportation  of  passengers  in  this 
principal  avenue?  and  what  would  be  its  probable  effect  upon  the 
business  and  the  value  of  the  property  situated  therein  ? 

4.  Is  the  franchise  which  the  memorialists  ask  of  such  a  nature  as 
to  become  a  monopoly  antagonistic  to  the  interests  of  the  government 
or  city  ? 

These  important  queries  it  is  proposed  fairly  to  examine.  It  can- 
not be  denied  that  the  present  pavement  of  the  carriage  way  in 
Pennsylvania  avenue  is  of  the  most  inferior  description,  so  much  so, 
that  the  question  of  repaving  and  improving  it  has  been  repeatedly 
and  earnestly  brought  to  the  attention  of  Congress.  It  is  not  only  in 
reference  to  the  ordinary  business  of  the  city,  but  also  that  of  the 
government,  that  the  subject  demands  attention.  Pennsylvania 
avenue  is  the  great  artery  of  the  metropolis,  through  which  all  must 
travel  who  have  any  connexion  with  its  affairs.  The  principal  public 
offices  are  mostly  on  the  line  of  this  highway,  with  the  Capitol  at  one 
end  and  the  Executive  mansion  in  a  direct  line,  more  than  a  mile 
distant,  surrounded  by  the  four  principal  departments,  with  the 
Smithsonian  Institution  on  the  one  side,  and  the  Post  and  Patent 
Offices  about  equi- distant  on  the  other ;  while  east  of  the  Capitol  it  is 
the  route  of  travel  to  the  Navy  Yard,  and  west  of  the  War  Depart- 
ment, to  Georgetown,  and  that  portion  of  the  city  where  the  heads  of 
the  departments,  the  diplomatic  corps,  the  chiefs  of  the  different 
bureaus,  and  other  officials  connected  with  the  government,  generally 
reside,  enhancing  its  importance  as  a  thoroughfare  far  beyond  any 
other  avenue  or  street  in  the  city.    In  the  original  plan  of  the  me- 
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tropolia,  and  in  the  location  of  the  public  buildings,  tbig  noble  avenue 
was  laid  out  as  the  grand  trunk  of  the  whole  system — and  with  that 
view  was  made  of  extraordinary  width ;  the  wisdom  of  this  provi- 
sion is  demonstrated  from  year  to  year,  as  its  importance  and  its 
travel  increases.  Viewing  it,  therefore,  as  the  grand  approach  to 
the  Capitol,  this  avenue  presents  the  strongest  claims  to  improve- 
ment, both  on  the  score  of  utility  and  propriety.  There  is  no  city 
of  importance  throughout  the  Union,  where  any  facilities  whatever 
exist  tor  paving,  whose  principal  thoroughfares  are  so  notoriously  in- 
ferior. In  the  city  of  New  York,  its  principal  street  is  laid  with 
Rum  pavement,  Oortlandt  and  a  portion  of  Nassau  street  with  iron, 
many  other  streets  with  the  Belgian  pavement.  In  Boston,  Tremont 
and  other  streets  are  paved  with  granite  blocks ;  Howard  and  Court 
streets,  and  a  portion  of  Washington  street,  with  iron ;  Chestnut  and 
other  streets  in  Philadelphia  are  laid  with  Buss  pavement.  In  the 
vicinity  of  Cincinnati  and  Louisville,  no  materials  for  the  Buss  or 
Belgian  pavement  being  found,  the  cobble  is  used,  but  great  care  is 
taken  in  the  selection  of  the  stones,  to  have  them  small,  uniform  in 
size,  and  laid  in  a  particular  manner.  New  Orleans  has  transported 
granite  from  New  York  for  its  principal  streets. 

The  immense  expenditure  involved  in  pavements  give  additional 
importance  to  the  subject ;  expenditures  arising  not  only  from  the 
original  cost  but  by  the  constant  demand  for  repairs,  and  so  intimately 
is  this  question  connected  with  the  interests  of  every  large  city,  that 
it  is  yearly  attracting  increased  attention,  and  an  allusion  to  it  in  this 
connexion  will  not  be  inappropriate.  The  cost  of  cobble  varies  from 
fifty  cents  to  one  dollar  per  square  superficial  yard ;  that  of  Belgian 
pavement  from  three  to  six  dollars  per  square  yard,  and  of  Buss  pave- 
ment from  six  to  ten  dollars  per  square  yard.  The  costs  of  the  various 
description  of  stone  pavement  depend  much  on  the  facilities  of  obtain- 
ing the  material,  the  quantity  and  weight  required  being  so  great 
that  transportation  to  any  considerable  distance  becomes  an  important 
part  thereof.  The  cost  of  iron  is  not  so  seriously  affected  by  transpor- 
tation ;  for  while  of  stone  three-fourths  of  a  ton  is  required  for  a 
square  yard  of  pavement,  one-tenth  to  one-eighth  of  a  ton  of  iron  is 
sufficient. 

The  objections  to  cobble  pavement  are  sufficiently  obvious.  The 
larger  the  stones  of  which  it  is  composed  the  less  are  repairs  needed, 
though  it  is  more  rough,  and  noisy,  and  destructive  to  vehicles  ;  the 
smaller  the  stone  used,  the  smoother  and  easier  it  is  for  a  time,  but 
the  more  difficult  and  expensive  it  becomes  to  preserve  the  surface. 
It  is  dusty  in  dry  weather  and  muddy  in  wet.  It  is  anything  but 
ornamental  in  its  appearance,  and  the  only  recommendation  which  it 
Kerns  to  have  is  the  cheapness  of  its  first  cost.  The  Belgian  is  but  a 
superior  description  of  cobble  pavement,  better  for  a  short  time,  be- 
cause presenting  a  smoother  surface,  but  soon  partaking  of  all  its  faults. 
The  general  plane  of  its  surface  becomes  broken  and  the  stones  wear 
round  on  the  top,  resembling,  after  a  time,  a  large  sized  cobble.  If  it 
is  laid  in  cement  and  on  a  bed  of  concrete,  so  that  one  stone  cannot 
settle  below  another,  then  it  wears  to  the  smoothness  of  the  Buss 
ptTement,  and  becomes  dangerous  and  destructive  to  horses.    These 
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are  the  principal  difficulties  and  objections  to  the  different  kinds  of 
stone  pavement,  and  they  are  the  result  of  experience  and  a  fair  trial. 
The  pavement  of  Broadway,  in  New  York  city,  has  become  a  positive 
nuisance,  although  beautiful  in  appearance  and  easily  cleaned ;  there 
are  times  when,  from  extreme  cola  or  from  a  slight  accumulation  of 
frost,  it  has  been  found  necessary  for  the  omnibuses  to  abandon  it  en- 
tirely, and  use  the  parallel  streets,  which  are  paved  with  cobble,  be- 
cause horses  could  not  stand  upon  it ;  and  the  government  of  the  city, 
through  the  medium  of  a  committee,  has  been  endeavoring,  for  months 
past,  to  ascertain  some  cheap  and  speedy  means  of  remedying  the  dif- 
ficulty. Grooving  it  by  hand  has  been  tried,  but  has  not  been  found 
to  answer.  The  more  it  is  grooved  the  faster  it  has  been  found  to 
wear  away. 

The  removal  of  pavements  for  the  purposes  of  laying  down  water  or 
gas  pipes,  and  for  repairs  of  sewers  and  pipes,  is  constantly  necessary. 
Experience  has  shown  that  no  stone  pavement  yet  invented  can  be 
disturbed  for  this  purpose  without  ruining  it.  This  is  more  particu- 
larly the  case  with  the  Buss  pavement,  and  no  rougher  or  more  ob- 
jectionable pavement  can  be  found  in  New  York  city  than  sections  of 
Broadway,  where  the  pavement  has  been  disturbed,  and  the  cost  of 
taking  up  and  relaying  it  has  been  found,  in  some  cases,  to  exceed  the 
original  cost. 

In  the  endeavor  to  avoid  these  various  difficulties,  an  expedient  was 
tried  last  year,  in  Wall  street,  New  York,  with  square  blocks  of  a 
size  much  larger  than  those  used  in  the  Buss  pavement.  To  avoid 
cost  and  difficulty  of  taking  up  and  relaying,  these  blocks  were  laid  in 
gravel ;  to  obtain  a  surface  which  should  not  be  slippery,  the  stone 
used  was  of  a  very  coarse  grain. 

The  result,  with  but  a  year's  use,  is  a  pavement  worn  out  and 
worthless.  So  far  experience  has  shown  that  it  will  not  do  to  depend 
upon  the  nature  of  the  material  for  adhesion,  as  the  finer  and  harder 
stone  wears  smooth,  while  the  coarser  stone  will  not  withstand  the 
travel.  The  form  of  surface  must  be  depended  on  to  secure  the  proper 
foothold  for  horses,  and  this  form  cannot  be  obtained  with  stone 
except  by  using  small  pebbles,  or  by  the  expensive  grooving  of  granite 
blocks,  seriously  impairing  their  durability. 

It  is  evident  that,  with  the  proper  form  of  surface,  iron  fulfils  this 
condition  better  than  any  other  material,  and  it  is  quite  as  evident 
that  iron  can  more  readily  be  wrought  into  the  proper  form  of  surface 
than  any  other  material. 

The  duty  of  the  concrete  foundation  under  a  Buss  pavement  is  simply 
to  prevent  any  one  stone  from  settling  below  those  that  surround  it. 
If  the  blocks  could  be  connected  bv  do  welling,  or  other  processes,  this 
foundation  would  not  be  required,  and  the  rigidity  of  this  pavement 
would  be  avoided.  No  practicable  way  of  accomplishing  this  in  stone 
has  yet  been  found.  It  is  quite  evident  that  iron  offers  every  facility 
for  accomplishing  this  object ;  the  blocks  may  be  cast  in  such  a 
manner  that  each  in  its  turn  is  supported  by  all  with  which  it  lies  in 
contact.  Neither  the  form  of  surface  or  the  manner  of  connecting  the 
blocks  has  any  bearing  upon  the  question  of  the  cost,  except  as  it  may 
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affect  the  weight  of  the  pavement.  It  costs  no  more  to  mould  them 
with  a  proper  surface,  and  with  proper  connexions,  than  to  mould 
them  smooth,  and  without  those  connexions.  It  is  simply  a  question 
of  weight  of  material.  The  blocks,  when  laid  in  place,  mutually 
supporting  each  other,  require  simply  a  foundation  of  gravel,  pro- 
ducing a  dead  elasticity,  which  avoids  the  destructive  action  upon  the 
feet  of  horses  produced  by  the  rigidity  of  the  Buss  pavement.  Hence 
the  surface  of  the  iron  pavement  may  be  chilled  in  the  process  of 
casting,  rendering  it  so  hard  as  to  be  almost  indestructible.  Iron 
pavement  was  laid,  down  in  Howard  street,  Boston,  in  the  fall  of  1852, 
and  has  been  in  constant  use  since  that  time,  without  the  slightest 
repair,  and  with  no  perceptible  effect  of  wear.  It  was  laid  in  Court 
street,  in  that  city,  in  1853,  and  to  this  time  is  in  the  most  perfect 
condition,  and  has  required  no  repairs.  It  has  since  been  laid  in 
Washington  street. 

Iron  pavement  has  been  used  in  Nassau  street,  New  York,  since 
1854.  It  is  apparently  in  as  perfect  condition  as  when  first  laid 
down. 

The  applicability  of  iron  for  the  purposes  of  a  pavement  has  ceased 
to  be  an  experiment.  A  committee  of  the  common  council  of  New 
York,  to  whom  was  referred  the  question  of  paving  Cortlandt  street 
and  lfaiden  lane  in  that  city,  after  a  very  full  investigation  of  the 
subject,  made  in  July,  1855,  a  report  in  which  they  make  a  comparison 
of  the  cost  of  various  descriptions  of  pavement,  for  periods  of  20,  30, 
40,  and  50  years,  including  first  cost,  maintenance,  interest,  &c. 

They  assume  as  a  basis  the  first  cost  of  the  various  pavements,  as 
follows: 

Gobble  50  cents  per  square  yard. 

Belgian  $3  00  per  square  yard. 

Granite  block  $6  50  per  square  yard. 

Cast-iron  $6  00  per  square  yard. 

From  data  obtained  from  the  proper  departments,  they  set  forth 
the  annual  cost  of  repairs,  as  follows : 

Gobble  50  cents  per  square  yard. 

Belgian  5  per  cent,  of  its  cost  and  to  be  serviceable  for  ten  years. 

Bass  2  per  cent,  of  its  cost  and  to  be  serviceable  for  twenty  years. 

Iron  2  per  cent,  to  8  and  to  be  serviceable  for  fifty  years. 

From  this  data  they  report  the  following  results  as  cost  for  a  series 
of  years,  making  an  allowance  for  the  value  of  the  iron,  after  the 
pavement  may  be  considered  worn  out. 

1.  Gobble. 

1  square  yard  for  20  years $18  55 

1  square  yard  for  30  years 32  82 

1  square  yard  for  40  years. < 50  63 

1  square  yard  for  50  years....... 72  00 

2.  Belgian. 

1  square  yard  for  20  years 19  17 

1  square  yard  for  30  years 34  36 

1  square  yard  for  40  years 55  81 

1  square  yard  for  50  years 80  21 
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3.  Buss. 

1  square  yard  for  20  years $20  09 

1  square  yard  for  30  years...... 43  75 

1  square  yard  for  40  years. .« 84  86 

1  square  yard  for  50  years 135  40 

4.  Iron. 

1  square  yard  for  20  years 12  35 

1  square  yard  for  30  years 18  90 

1  square  yard  for  40  years 21  05 

1  square  yard  for  50  years 25  25 

They  say  "  the  comparative  results,  taking  a  street  half  a  mile  in 
length,  and  thirty  feet  wide,  paved  with  each  kind  of  pavement,  and 
based  upon  periods  of  20,  30,  40,  and  50  years,  are  " 


Yean. 

Iron. 

Cobble. 

Belgian. 

Robs. 

20 
30 
40 
60 

$108, 680 
166,320 
185, 246 
222,024 

$163, 240 
278,728 
445, 544 
633, 600 

$168,696 
302,236 
491, 128 
705, 848 

$176,729 

386, 000 

746, 768 

1,191,520 

They  further  say:  "By  the  above  recapitulation,  it  will  therefore 
be  seen  that  the  difference  in  favor  of  the  adoption  of  the  iron  pave- 
ment, in  its  ultimate  saving  to  the  city  for  these  periods,  is  as  follows : ' ' 

On  a  street  half  a  mile  in  length  and  thirty  feet  wide — 


Yean. 

Over  Cobble. 

Over  Belgian. 

Over  Ruat. 

20 
30 
40 
50 

$54, 360 
112,408 
260, 304 
411,576 

$60,016 
135,916 
305, 888 
483,824 

$68, 112 
218, 680 
661,528 
969,496 

The  committee  recommended  that  these  streets  should  be  paved  with 
iron,  and  accordingly  contracts  were  made.  Cortlandt  street  has 
been  paved,  and  Maiden  lane  will  be,  undoubtedly,  the  coming 
summer. 

Abundant  certificates  are  furnished  in  favor  of  the  iron  pavement, 
both  in  respect  to  beauty  as  well  as  all  the  other  requisites  of  a  pave- 
ment, among  which  are  the  following.  The  certificate  below  was 
given  in  the  fall  of  1854,  and  is  presented  as  representing  the  opinion 
of  parties  who  have  had  every  opportunity  of  coming  to  a  correct 
conclusion : 

"  The  undersigned,  citizens  of  Boston,  doing  business  on  Court 
street,  opposite  the  iron  pavement,  take  pleasure  in  stating  that  the 
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iron  pavement  is,  in  oar  judgment,  superior  to  any  other  in  use  with 
which  we  are  acquainted,  particularly  in  its  freedom  from  noise,  duet, 
mad,  and  slipping.  It  adds  much  to  the  beauty  of  the  street  and 
enhances  the  value  of  property  upon  it,  and  from  the  test  thus  far 
made,  we  believe  that  it  will  last  much  longer  than  the  granite  block 
pavements. 

"  This  pavement  remains  as  firm  as  when  first  laid  down,  and  still 
preients  the  same  even,  beautiful  surface." 

This  certificate  is  signed  by  every  firm  doing  business  on  both  sides 
of  Court  street,  opposite  the  iron  pavement,  except  one,  and  is  endorsed 
as  follows : 

"  I  fully  concur  in  the  opinion  expressed  t>y  the  above  persons, 
residing  and  doing  business  in  Court  street,  opposite  the  iron  pave- 
ment. 

"ABBOTT  LAWRENCE." 

The  following  certificates,  in  regard  to  the  iron  pavement  in  Nassau 
street,  New  York,  are  also  presented  as  embodying  the  views  of  all 
who  have  examined  its  operation  : 

"  I  have  examined  the  pavement,  as  now  laid  down  in  Nassau  street. 
and  take  great  pleasure  in  saying  that  I  believe  it  superior  to  any 
pavement  I  have  ever  seen.  I  am  rally  of  the  opinion  that  if  such  a 
pavement  was  now  in  Broadway  it  would  return  its  whole  cost  to  the 
community  in  less  than  three  years,  by  the  slaving  of  time ;  by  enabling 
horses  to  draw  heavier  loads,  to  stop  and  start  more  quickly,  to  travel 
faster  with  safety,  and  in  the  saving  of  sprinkling  so  often,  and  the 
greater  freedom  from  dust  and  mud,  and  consequent  injury  to  the  busi- 
ness, comfort,  and  safety  of  all  who  pass  in  that  great  thoroughfare  of 
oar  city. 

"PETER  COOPER." 

The  following  is  the  testimonial  of  draymen  of  respectability,  whose 
stand  is  on  the  iron  pavement  in  Nassau  street : 

"The  undersigned,  draymen  in  the  city  of  New  York,  cheerfully  state, 
that  having  used  the  iron  pavement  in  Nassau  street  almost  hourly 
since  it  was  laid  down,  we  regard  it  as  superior  to  all  other  kinds  of 
pavement  used  in  this  city  in  its  freedom  from  noise,  dust,  mud,  and 
dipping.  We  had  rather  start  a  full  load  on  it  than  an  empty  dray 
on  the  granite  blocks ;  and  would  sooner  draw  a  load  of  one  ion  on  it 
than  half  a  ion  on  the  granite  blocks.  We  would  add  that  our  stand 
being  on  the  iron  pavement  we  have  had  good  opportunity  of  judging 
of  the  effect  of  travel  upon  it. 

"JAMES  M.  STREETER, 
"  HENRY  S.  WEYANT, 
"D.  B.  ANDREWS, 
"NATHANIEL  FELLOWS/' 

None  of  the  pavements  above  referred  to  were  chilled  upon  the  sur- 
face ;  and  it  is  fair  to  assume,  from  all  experience  in  the  use  of  cast- 
iron,  that  the  chilled  surface  will  last  twice  as  long  as  that  of  the  or- 
dinary surface  cast  in  sand. 
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Cleanliness  is  an  important  condition  in  a  pavement.  The  accu- 
mulation of  dirt  upon  all  of  the  stone  pavements,  except  the  Buss,  is 
a  noticeable  feature ;  and  is  caused  by  the  earth  from  below  being 
forced  up  through  the  interstices  between  the  stones.  It  is  avoided 
in  the  Buss  pavement  by  the  solid  concrete  foundation  upon  which  the 
blocks  rest,  and  this  is  the  only  pavement  in  which  this  accumulation 
is  avoided.  Hence  the  necessity  in  a  pavement  resting  on  gravel  or 
earth  foundation  that  the  joints  should  be  close  and  well  fitted.  This 
cannot  be  done  with  stone  without  an  exorbitant  outlay,  and  iron  is 
again  suggested  as  offering  every  facility.  It  may  be  cast  of  such 
form,  without  increase  of  expense,  as  will  make  a  perfectly  close  sur- 
face} confining  the  material  oelow  beyond  possibility  of  escape.  Not 
only  is  the  carriage  way  kept  clean,  but  the  liability  to  settle  is 
avoided,  and  a  perfect  surface  is  preserved.  The  form  of  pavement 
which  it  is  proposed  to  lay  down  in  Pennsylvania  avenue  is  shown  in 
the  accompanying  plan.  Each  block  consists  of  a  cylinder  of  about 
twelve  inches  in  diameter  and  about  four  inches  in  depth,  standing 
upon  its  end,  the  top  being  covered  by  a  sexagonal  plate  projecting 
about  three-fourths  of  an  inch  all  around  outside  of  the  cylinder. 
This  plate  is  about  thirteen  and  a  half  inches  across  between  its 
parallel  sides,  and  its  surface  is  corrugated  by  convex  projections  or 
bosses  about  three  inches  in  diameter  and  three-fourths  of  an  inch  in 
height,  arranged  according  to  a  regular  system,  by  which  the  lines  of 
the  projections  run  obliquely  across  the  street.  The  interior  of  the 
cylinder  is  strengthened  by  six  ribs,  or  partitions,  radiating  from  the 
centre  to  the  circumference  ;  each  of  the  cells  thus  formed  being  cov- 
ered by  one  of  the  bosses.  The  whole  forms  one  single  casting.  The  sur- 
face of  the  blocks  being  sexagonal,  when  laid  in  place  the  whole  surface 
of  the  street  is  covered,  and  no  interstices  or  spaces  for  the  escape  of  the 
earth  below  are  left.  The  lower  edges  of  the  cylinder  and  partitions  are 
sharp,  and  the  block  is  driven  down  into  the  foundation  until  the  whole 
interior  is  filled,  and  the  top  has  a  firm  bearing  upon  the  material  below. 
At  the  angles  a  space  is  left  for  the  insertion  of  a  key  of  cast-iron  of 
such  form  that  when  driven  down  and  turned  to  its  place  the  blocks 
are  confined  together  and  mutually  supported ;  each  block  depending 
upon  the  six  which  surround  it.  No  block  can  settle  below  the  others, 
nor  can  any  series  of  blocks  settle  without  a  corresponding  elevation 
in  some  other  portion  of  the  pavement,  because  the  material  below 
cannot  escape,  and,  by  means  of  ribs  on  the  exterior  of  the  cylinders, 
the  blocks  are  in  contact  for  their  whole  depth,  forming  an  arch  of 
cast-iron.  It  is  for  this  reason  well  calculated  for  localities  where 
gravel  cannot  be  procured,  and  where  it  is  necessary  to  pave  in  an 
alluvial  soil,  such  as  is  found  in  southern  and  western  cities.  The 
corrugated  surface  is  chilled  in  process  of  casting,  rendering  it  so  hard 
as  not  to  be  affected  by  the  action  of  a  file.  The  gutters  are  of  cast 
iron,  run  in  convenient  lengths,  and  of  the  required  dimensions ;  con- 
nected with  the  pavement  by  a  process  of  keying  in  the  same  manner 
that  the  blocks  are  connected  together,  the  whole  forming  one  single 
connected  structure  from  one  side  to  the  other,  with  no  weak  or  defec- 
tive points  in  which  ruts  can  be  worn.  When  repairs  are  needed,  or 
it  is  necessary  to  remove  any  one  section  for  the  purposes  of  water y 
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gas y  or  sewerage,  it  is  readily  unlocked  by  the  removal  of  ten  keys, 
serving  to  displace  two  blocks,  after  which  they  are  removed  laterally. 
Ihey  may  be  replaced  in  the  same  manner,  and  when  again  keyed  the 
pavement  is  as  perfect  a  structure  as  when  first  laid. 

This  plan  of  pavement  seems  to  fulfill  every  condition  required  in  a 
perfect  carriage  way.  It  is  ornamental,  (as  without  any  additional 
cost  the  surface  can  be  wrought  into  any  required  patterns,)  and  suitable 
for  any  particular  locality.  The  foothold  is  perfect,  depending  upon 
the  form  of  surface  without  regard  to  material.  The  bosses  are  so 
shaped  and  so  arranged,  and  are  at  such  distances  apart,  that  the 
draft  is  smooth  and  easy.  The  blocks  are  so  connected  and  supported 
that  a  perfect  surface  is  preserved  without  reference  to  the  quality  of 
the  foundation.  There  are  no  interstices  through  which  dirt  can  ac- 
cumulate by  being  forced  through  the  pavement.  It  is  so  constructed 
as  to  form  a  perfect  arch  from  one  side  of  the  street  to  the  other,  and 
the  joints  between  the  blocks  are  never  longitudinal  with  the  street, 
hut  either  crosswise  or  oblique.  It  is  easily  taken  up  and  relaid  with- 
out injury.  It  can  be  swept  and  cleaned  with  facility.  Experience 
demonstrates  beyond  a  question  that  iron  must  be  adopted  for  the 
pavement  of  the  principal  thoroughfares  of  our  large  cities,  and  that 
no  other  material  will  rally  answer  the  purpose.  Where  granite  can 
readily  be  obtained  the  cost  of  iron  is  no  greater  than  that  of  the  Buss 
pavement.  When  it  becomes  necessary  to  transport  the  stone  for  con- 
siderable distances  the  iron  can  be  laid  much  cheaper,  and  when  worn 
out  the  material  left  is  worth  one-third  the  original  cost.  . 

The  weight  of  iron  required  is  from  200  to  300  pounds  per  square 
superficial  yard,  dependent  upon  the  traffic  to  which  it  is  to  be  sub- 
jected and  upon  the  width  of  the  street.  For  a  street  the  width  of 
Pennsylvania  avenue  and  to  suit  its  traffic,  two  hundred  and  fifty 

Cunds  weight  would  probably  be  sufficient.     The  cost  of  this  would 
about  seven  dollars  and  fifty  cents  ($7  50)  per  square  yard.    The 
minimum  weight  would  be  ($6  50]  six  dollars  and  fifty  cents. 

Iu  regard  to  the  question  of  railways  as  a  means  of  transport  for 
passengers  through  the  streets  of  cities,  it  must  be  admitted,  there  is 
a  great  diversity  of  opinion ;  but  it  is  believed  that  objections  are 
made  only  by  those  who  are  not  familiar  with  their  working,  or  against 
some  particular  detail  of  their  construction.  The  railway,  as  a  prin- 
ciple, has  every  argument  in  its  favor ;  and  if  any  valid  objections 
can  be  made  against  them,  as  they  are  constructed,  it  is  against  such 
features  as  can  be  readily  modified.  The  Harlem  railway,  in  New 
York,  was  the  first  used  for  the  local  business  of  the  city,  in  the  carry- 
ing of  passengers  in  small  horse  cars.  It  was  not  originally  con- 
structed for  this  purpose,  and  was  laid  with  a  rail  of  the  ordinary 
pattern  in  use  upon  ordinary  railways,  and  with  a  gauge  of  four  feet 
eight  and  a  half  inches.  The  form  of  rail  did  not  admit  of  a  smooth 
surface  or  perfect  connexion  with  the  pavement,  offering  serious  ob- 
struction to  the  passage  of  ordinary  vehicles.  When  subsequently  it 
was  proposed  to  lay  railways  through  the  Sixth  and  Eighth  avenues, 
this  objection  was  most  seriously  urged.  To  avoid  the  difficulty,  a 
fail  of  a  groove  pattern  was  adopted.  This  admitted  a  pavement 
laid  close  against  both  sides  of  the  rail  and  even  with  its  top,  and 
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removed,  to  a  considerable  extent,  one  very  important  objection. 
The  groove  is  made  shallow,  wide  and  flaring,  so  that  the  wheels  of 
an  ordinary  vehicle  will  readily  enter  or  leave  it.  To  make  the  sur- 
face more  perfect,  square  blocks  were  laid  on  each  side  of  the  rails, 
while  the  remainder  was  laid  with  the  ordinary  cobble  stone.  Suc- 
cessive improvements  in  the  method  of  paving,  and  in  the  form  of 
rail  have  been  made  until  railways  have,  in  that  city,  become  an  in- 
dispensable convenience.  They  have  been  adopted  in  Boston,  Brooklyn 
ana  Philadelphia,  and  the  construction  of  new  lines  is  in  progress. 
It  is  not,  however,  to  be  said  that  they  have  been  perfected,  or  that 
all  the  objections  to  them  have  ceased,  although  in  the  city  of  New 
York,  as  the  longitudinal  avenues  are  extended,  the  rule  which  once 

Sre vailed  has  been  reversed,  and  the  extension  of  the  railways  is 
emanded  by  the  people,  instead  of  being  asked  for  by  the  railway 
companies.  There  are  those  who  are  ready  to  concede  their  utility  to 
the  fullest  extent,  and  yet  who  object  to  them  on  the  ground  that 
they  still  offer  obstruction  to  other  travel,  in  consequence  of  the  faults 
of  their  construction,  and  the  width  of  track,  as  well  as  the  cumber- 
someness  of  the  carriages.  The  grooved  rails  are  laid  upon  longi- 
tudinal wooden  sills,  which  in  their  turn  lay  upon  wooden  cross-ties. 
This  wooden  structure  is  filled  up  with  gravel  in  which  the  pavement 
is  laid.  The  pavement  and  railway  are  therefore  two  independent 
structures,  neither  dependent  upon  the  other.  In  some  cases  the  rails 
settle  below  the  paving,  and  in  others  the  paving  below  the  rails. 
The  greater  the  difference  of  level  between  the  two,  the  greater  is  the 
obstruction  to  ordinary  travel.  If  both  could  be  kept  upon  the  same 
level  this  objection  would  oease. 

Another  difficulty  is,  that  the  perishable  nature  of  the  sills  renders 
a  renewal  necessary  every  few  years,  and  a  constant  repair  is  going  on. 

The  adoption  ot  the  proposed  railway  in  Pennsylvania  avenue,  and 
the  connexion  with  the  iron  pavement,  will  make  available  all  the 
advantages  to  be  derived  from  their  use  without  the  difficulties  last  re- 
ferred  to. 

By  the  same  process  of  keying,  as  adopted  between  the  blocks  and 
between  the  blocks  and  gutters,  the  rails  are  held  in  place  in  the  pave- 
ment. The  rails  are  kept  upon  the  same  level  as  the  pavement  and 
are  a  part  of  the  same  structure.  They  merely  form  four  parallel 
grooves  in  a  cast  iron  paving,  serving  to  guide  the  carriages  and  keep 
them  in  given  lines  in  the  street.  No  perishable  wooden  material  is 
required,  and  the  obstruction  and  defacement  of  the  street  consequent 
upon  constant  repairs  is  avoided. 

The  width  of  gauge  adopted  upon  existing  street  railways  seems  to 
be  entirely  an  accidental  feature,  the  other  roads  in  New  York  adopt- 
ing the  same  gauge  as  the  Harlem  road,  which  was  constructed 
originally  without  reference  to  being  used  as  a  street  railway.  In 
other  cities  the  same  gauge  has  been  adopted  without  any  better  reason. 

There  is  certainly  no  good  reason  why  a  railway  for  street  purposes, 
to  be  used  with  horse  power  and  with  small  light  cars,  and  at  a  speed  not 
exceeding  five  or  six  miles  to  the  hour,  should  require  a  width  of 
gauge  such  as  is  sufficient  for  bearing  locomotives  and  trains  at  a  speed 
of  thirty  or  forty  miles  per  hour. 
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The  ordinary  street  cars  in  use  are  7  to  *l\  feet  in  width,  and  might 
with  advantage  be  reduced  to  six.  Our  large  passenger  cars  drawn 
by  locomotives  are  9  to  9£  feet.  The  same  proportion  between  the 
width  of  car  and  width  of  track  would  give  from  3  to  3£  feet  as  suffi- 
cient for  a  street  railway,  without  making  allowance  for  the  difference 
of  speed. 

The  objection  to  the  wide  gauge  and  the  wide  car  does  not  apply 
with  the  same  force  in  Pennsylvania  avenue  as  in  some  of  the  narrower 
streets  in  New  York,  Boston,  Brooklyn,  and  Philadelphia,  through 
which  railways  are  laid.  But  there  are  other  considerations  in  favor 
of  the  narrow  track  and  narrow  car,  which  apply  equally  everywhere. 
The  width  proposed  for  this  avenue  is  three  feet  six  inches  to  four 
feet  for  the  track,  and  five  and  a  half  to  six  feet  for  the  cars.  Their 
height  from  the  pavement  will  be  about  twenty-two  inches.  They  are, 
in  net,  similar  to  an  omnibus  body,  elongated  and  resting  upon  car- 
wheels,  but  much  lower.  Their  capacity  is  for  twenty  passengers, 
and  they  are  designed  to  be  drawn  by  one  horse  only.  These  carriages 
are  ornamental  in  form  and  design,  and  will  not  occupy  more  than 
thirteen  feet  of  the  width  of  the  street,  from  out  to  out  of  carriages  on 
a  double  track.  No  conductor  is  required,  the  driver  performing  the 
same  duties  as  the  omnibus  driver.  Passengers  need  not  be  annoyed 
by  persons  standing  in  their  front,  or  by  the  constant  passing  of  a 
conductor  through  a  crowded  passage  way.  In  the  use  of  one  horse 
only,  which  is  permitted  by  the  lightness  of  the  carriages,  the  travel 
is  in  the  centre,  between  the  two  tracks,  where  a  perfect  foothold  is 
obtained. 

A  more  prompt,  speedy,  and  comfortable  transit  of  passengers  is 
insured,  because  of  the  small  number  that  it  is  proposed  to  carry  in 
each  carriage.  Their  stops  will  be  fewer  than  the  large  car ;  they  can 
stop  and  start  more  readily.  To  do  a  given  amount  of  traffic  the  car- 
riages must  be  run  at  more  frequent  intervals ;  thus  accommodating 
the  public  better.  The  transit  will  be  more  regular  and  rapid,  and 
their  convenience  in  every  way  enhanced  to  the  public  over  any  here- 
tofore used.  The  whole  amount  in  the  street  will  not  be  dissimilar  to 
that  of  only  two  lines  of  omnibuses,  but  far  more  safe  and  convenient 
becaune  less  elevated  from  the  pavement,  occupying  less  width,  having 
no  axles,  wheels,  and  hubs  projecting  beyond  tnebody  of  the  carriage, 
and  confined  to  straight  lines  in  the  centre  of  the  street  instead  of 
being  scattered  over  its  entire  width. 

While  admitting  the  plausibility  of  some  of  the  arguments  against 
railways  in  thronged  thoroughfares,  on  account  of  a  few  defects  in 
their  construction  and  of  the  space  the  ordinary  carriages  occupy, 
and  the  consequent  interruption  to  other  vehicles,  there  can  be  no 
question  but  that  the  railway  affords  the  most  comfortable  and  the 
most  convenient  and  economical  means  of  transport  for  passengers 
from  one  point  of  a  city  to  another.  Remedy  the  few  defects  in 
the  tracks  referred  to,  and  divest  the  railway  carriage  of  its  cumber- 
somenees,  and  these  objections  cease.  The  same  number  of  passengers 
may  be  carried  by  railway  with  half  the  number  of  carriages  and 
one-quarter  the  number  of  horses  that  would  be  required  with  omni- 
buses.   The  pavements  are  relieved  from  immense  wear  and  tear. 
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The  noise  and  dust  is  avoided.  The  ingress  and  egress  is  easier  and 
more  convenient.  They  are  safer  to  pedestrians,  because  the  route  of 
the  car  is  fixed  and  well  known  ;  and,  finally,  the  rates  of  fare  less 
than  in  omnibuses. 

It  cannot  be  believed  that  conveniences  of  public  transport  of  such  a 
nature,  and  so  divested  of  all  the  remaining  objectionable  features 
which  it  is  alleged  pertain  to  them  in  cities  where  they  are  used,  can 
be  otherwise  than  beneficial  to  the  interests  of  the  city,  and  to  the 
value  of  property  along  their  route. 

It  is  a  significant  fact  that  in  the  city  of  New  York,  where  railways 
are  used  with  all  the  faults  in  their  construction  which  their  oppo- 
nents set  forth  against  them,  property  in  the  longitudinal  avenues 
through  which  they  run  has,  since  their  construction,  increased  in 
value  50  per  cent.,  while  in  similar  and  parallel  avenues  which  have 
no  railways  it  has  not  increased  10  per  cent.  In  Brooklyn  the  rail- 
way system  has  developed  and  brought  into  use  properly  to  the  extent 
often  times  the  whole  cost  of  the  roads,  which  for  years  yet,  without 
such  facilities,  would  have  been  unimproved  and  valueless.  Extracts 
from  the  testimony  of  men  of  respectability,  who  have  had  peculiar 
opportunities  of  witnessing  the  operation  of  these  railways  and  their 
effects  upon  the  value  of  property,  are  appended.  This  testimony  was 
taken  by  commissioners  to  be  used  in  a  case  between  the  city  of  Louis- 
ville and  the  Louisville  and  Portland  Railway,  but  it  is  none  the  less 
pertinent. 

First  is  that  of  Edwin  Smith,  who  has  been  for  the  last  twenty-five 
years  a  city  surveyor  and  civil  engineer  in  the  city  of  New  York.  He 
says: 

"  These  railways  are  preferable  to  any  existing  method  for  the 
transportation  of  passengers  through  the  streets  of  cities,  for  various 
reasons,  viz :  a  great  saving  is  made  in  the  wear  and  tear  of  pave- 
ments, and  in  the  wear  and  tear  of  vehicles.  The  cars  are  safer  to 
pedestrians  and  ordinary  vehicles,  as  they  can  be  stopped  quicker  than 
omnibuses.  They  are  less  noisy  than  vehicles  upon  the  pavements. 
They  create  less  dust.  A  given  number  of  passengers  require  less 
than  half  the  number  of  vehicles  that  would  be  required  in  transporta- 
tion by  omnibuses,  and  a  correspondingly  less  number  of  horses. 
They  are  easier  of  ingress  and  egress  than  omnibuses ;  they  are  more 
comfortable,  in  every  respect,  to  passengers.  Passengers  can  be 
transported  at  less  rates.  Being  confined  to  a  straight  line  they  offer 
less  obstruction  to  other  travel  than  omnibuses,  and  serve  to  systematize 
and  regulate  it.  Few  of  the  streets  in  New  York  city  through  which 
railways  pass  are  as  wide  as  the  width  assumed  in  this  interrogatory 
for  Main  street,  in  Louisville.  The  avenues  in  the  upper  part  of  the 
city  are  about  this  width,  viz :  sixty  feet  between  the  curb  stones,  but, 
with  the  exception  of  Canal  street  and  a  part  of  the  Bowery,  the 
streets  in  the  lower  part  of  the  city  are  much  narrower ;  Oliver  street, 
through  which  a  railway  passes,  is  but  twenty-one  feet  between  curbs. 

"  New  York,  Brooklyn,  Boston,  Philadelphia,  and,  I  think,  New 
Orleans,  have  railroads  in  their  streets. 

"  I  know  nothing  about  the  business  of  Main  street,  in  Louisville, 
and,  therefore,  cannot  make  a  comparison.  The  travel  in  many  of 
the  streets  in  New  York  through  which  railways  pass  is  very  great. 
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Borne  of  them  are  main  thoroughfares.  Fulton  street,  in  Brooklyn, 
is  the  principal  street.  The  system  of  railways  in  that  city  all  con- 
rerges  into  this  street,  and  all  the  cars  from  the  various  lines  run 
through  it  to  the  ferry  at  its  foot.  The  track  in  South  street,  New 
York,  runs  directly  along  the  wharves  of  East  river,  where  an  immense 
•hipping  business  is  transacted,  and  where  heavy  draying  is  required. 
The  cars  upon  the  roads  mentioned  are  propelled  by  horse  power,  and 
the  roads  are  esteemed  of  great  public  utility.  I  cannot  say  how  they 
affect  the  business  of  the  streets  through  which  they  pass  in  Boston, 
New  Orleans,  and  Philadelphia.  In  Brooklyn,  Fulton  street  remains 
the  principal  street,  as  it  was  before  railways  were  laid  in  it.  I  do  £ 
not  know  that  its  business  is  injured  by  the  railway,  on  the  contrary,  ^ 
the  railway  gives  importance  to  the  street  and  value  to  the  property,  \ 
and  tends  to  retain  for  it  the  character  of  the  principal  street  of  the 
city.  In  New  York  the  property  has  been  greatly  enhanced  in  value 
upon  the  streets  where  railways  have  been  constructed.  The  effect 
upon  the  property  may  be  judged  by  the  effect  in  the  avenues  in  the 
upper  part  of  the  city.  The  avenues  in  which  railways  have  not  been 
contracted,  viz :  A,  B,  C,  and  D,  and  Seventh  avenue,  are  streets  in 
which  but  little  business  is  done,  while  Second,  Third,  Fourth,  Sixth, 
Eighth,  &c,  have  a  large  amount  of  business,  and  are  business 
thoroughfares. 

"  With  the  exception  of  Fifth  avenue,  which  has  importance  as  a 
street  conventionally  retained  for  splendid  residences,  the  property 
upon  the  avenues  having  no  railways,  is  less  valuable  than  that  in 
which  railways  are  laid. 

41  In  the  lower  part  of  the  city  the  most  extensive  and  costly  stores 
for  wholesale  and  jobbing  purposes  are  being  constructed  upon  streets 
in  which  railways  are  laid,  or  in  their  immediate  vicinity.  That  por- 
tion of  the  city  upon  and  in  the  immediate  vicinity  of  the  lower 
terminus  of  the  Sixth  and  Eighth  avenue  railroads,  is  now  undergoing 
greater  improvements  in  rebuilding,  for  heavy  commercial  purposes, 
than  any  other.  As  compared  with  omnibuses,  the  elements  of  con- 
venience, not  only  to  the  passenger,  but  to  the  other  travel  of  the 
streets,  is  decidedly  in  favor  of  the  cars,  even  with  their  present  width 
of  7  to  *l\  feet.  They  occupy  less  space  than  omnibuses,  as  the  latter 
have  their  wheels  projecting  from  and  outside  of  the  body  of  the  car- 
nage, occupying  8|  to  9  feet,  while  the  former  have  their  wheels  inside 
of  the  body.  Cars  for  street  purposes,  if  deemed  expedient,  might  be 
made  narrower  than  those  at  present  used ;  and  if  the  bodies  were 
made  of  the  same  width  as  omnibus  bodies,  viz :  5  feet  3  inches, 
they  would  occupy  but  12  feet  from  outside  to  outside,  on  a  double 
line,  allowing  for  a  space  of  one  and  one  and  a  half  feet  between 
them.  With  the  same  space  between  any  two  omnibuses,  they  would 
occupy  about  17£  feet. 

"Property  is  rated  higher,  and  is  more  valuable  as  a  general  thing, 
upon  streets  upon  which  railways  are  laid,  than  upon  similar  and 
parallel  streets  through  which  railways  have  not  been  laid.  For 
instance,  in  Sixth  and  Eighth  avenues,  since  the  railroads  have  been 
laid,  the  property  along  the  lines  and  on  the  crossing  streets  has  more 
than  doubled  in  value. 
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Second,  is  that  of  Daniel  Dodge,  formerly  alderman  of  the  city  of 
New  York.    He  says : 

"  I  concur  fully  in  all  the  answers  to  these  interrogatories  given  by 
Edwin  Smith,  civil  engineer  and  surveyor. 

"I  desire  to  add  to  the  answer  to  the  9th  interogatory  as  follows, 
viz :  Chatham  street,  which  is  about  33  feet  wide  between  the  curb 
stones,  is  the  great  thoroughfare  for  the  eastern  half  of  the  city ;  the 
travel  from  all  the  main  streets  on  that  section,  viz :  Bowery,  East 
Broadway,  Division  street,  and  others,  converging  into  it  at  Chat- 
ham square  in  its  course  to  Broadway.  The  cars  of  the  1st,  2d,  and 
3d  avenue  roads,  pass  through  Chatham  street.  The  tracks  were 
laid  in  185  ,  and  the  project  met  with  the  most  strenuous  opposition, 
on  the  ground  that  the  street  was  so  narrow  as  to  render  it  im- 
possible for  the  cars  to  pass,  without  interfering  with  and  obstruct- 
ing all  other  travel,  thus  ruining  the  business  of  the  street,  and 
depreciating  the  value  of  real  estate.  The  result  has  proved  the  en- 
tire reverse  of  these  anticipations,  and  the  railways  have  been  of 
great  advantage  to  the  street,  increasing  its  business  and  enhancing 
the  value  of  its  property.  It  still  remains  the  great  tunnel  for  all  the 
travel  of  the  eastern  side  of  the  city,  and  it  is  freely  admitted  that  the 
cars  do  not  inconvenience  the  other  travel  so  much  as  omnibuses. 
The  result  of  the  experiment  in  this,  conclusively  demonstrates  that 
railways  may  be  laid  and  cars  run  in  streets  of  thirty-three  (33) 
feet  width,  without  embarrassing  the  miscellaneous  travel,  or  in- 
juring the  property  or  business  of  such  streets,  but,  on  the  contrary, 
I  proving  positively  beneficial  to  both.  One  principal  reason  is,  the  regu- 
ation  given  to  the  other  travel,  by  the  cars  being  confined  to  certain 
lines  in  the  middle  of  the  street.  The  miscellaneous  travel  naturally 
divides  on  either  side  as  the  cars  pass,  and  no  clashing  or  collision 
occurs,  because  the  course  of  the  cars  is  fixed  and  well  known.  The 
travel  is  facilitated  by  this  natural  regulation,  and  the  liability  to  ob- 
struction of  the  streets,  by  a  'jam  '  of  vehicles,  greatly  lessened.  It 
is  upon  this  demonstration,  fully  examined,  inquired  into,  and  ad- 
mitted, that  the  authorities  of  Brooklyn  relied,  in  adopting  the  sys- 
tem of  railways  now  in  operation  in  that  city.  I  was  a  member  of 
the  board  of  aldermen  of  the  city  of  New  York  in  the  years  1850  and 
1851,  when  the  discussion  upon  these  various  railroad  projects  came 
up,  and  thus  have  had  my  attention  drawn  particularly  to  the  subject 
of  the  requirements  of  a  large  city  in  the  means  of  the  transportation 
of  passengers  through  its  streets.  I  was  also  a  member  of  several 
committees  of  the  common  council  having  this  subject  under  consid- 
eration, and  heard  nearly  all  the  arguments  and  testimony  presented 
for  and  against  these  roads  previous  to  their  adoption.  They  were 
opposed  before  the  committee,  in  the  most  strenuous  manner,  by  some 
of  the  most  influential  citizens  of  the  city,  and  by  influential  property 
owners  in  the  street  through  which  they  were  destined  to  pass.  Since 
the  construction  of  the  roads  the  most  bitter  of  these  opponents  have 
admitted  their  utility,  and  that  their  property  has  been  enhanced  in 
value  by  the  roads,  instead  of  being  depreciated  ;  and  my  whole  in- 
vestigation of  the  subject  at  that  time,  as  well  as  my  observation  and 
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knowledge  of  the  result,  lias  satisfied  me  that  the  street  railway  and 
oar  present  advantages  for  beyond  any  existing  method  for  the  trans- 
portation of  passengers  through  the  streets,  and  that  their  tendency 
is  rather  to  equalize  the  value  of  property,  not  by  depreciating  that 
at  the  centre  of  business,  but  by  enhancing  that  more  remote." 

Third,  is  that  of  Edmund  Griffin,  formerly  alderman  of  the  city  of 
New  York.     He  says : 

"  I  concur  fully  in  all  the  answers  to  all  these  interrogatories  made 
by  Edwin  Smith,  civil  engineer  and  surveyor.  1  desire  to  answer  to 
the  9th  interrogatory. 

"  I  was  a  member  of  the  board  of  aldermen  of  the  city  of  New 
York  in  the  years  1850  and  1851.  It  was  at  this  time  that  the  project 
of  the  various  city  railroads,  since  constructed,  was  broached,  and  the 
discussions,  pro  and  con,  before  the  city  government,  drew  my  atten- 
tion to  that  subject.  I  have  been  familiar  with  these  projects  through 
their  construction  and  operation,  and  am  satisfied  that  in  no  crther 
way  could  the  requirements  of  a  large  city,  in  the  means  of  the  trans- 
portation of  passengers,  be  fulfilled  with  so  little  inconvenience  to  other 
travel,  or  with  so  little  hazard  of  injury  to  private  interests.  The 
operation  of  the  railway  on  Chatham  street  has  been  considered  a  test, 
in  regard  to  the  question  of  inconvenience  to  other  travel  and  damage 
to  business  and  property,  as  that  street  is  a  great  thoroughfare  for  the 
eastern  portion  of  the  city,  and  is  but  33  feet  wide  between  curbs. 
The  operation  of  that  road  has  been  a  conclusive  demonstration  that 
street  railways  are  not  only  of  great  public  utility,  but  that  they  do 
not  inconvenience  and  obstruct  the  other  travel  and  business  of  the 
street  to  any  extent,  comparable  with  omnibuses,  and  that  their  influ- 
ence upon  the  value  of  property  along  their  line  is  beneficial.  The 
operation  of  the  New  York  street  railways  was  thoroughly  examined 
by  the  authorities  of  Brooklyn  city,  before  the  adoption  of  the  system 
which  has  been  constructed  in  the  latter  city.  When  the  system  was 
first  proposed  the  entire  city  government,  with  bat  two  or  three  ex- 
ceptions,  were  totally  opposed  to  its  construction ;  but,  after  a  year's 
examination  of  the  New  York  city  roads,  the  government  of  Brooklyn 
adopted  an  entire  system  radiating  in  various  directions  through  the 
city. 

"  Their  effect  on  that  city  has  been  to  largely  enhance  the  value  of 
property,  and  they  have  become  an  indispensable  convenience." 

Fourth,  is  that  of  James  S.  Libby,  proprietor  of  Lovejoy's  Hotel,  in 
the  city  ot  New  York.    He  says : 

"I  concur  fully  in  the  answers  to  all  these  interrogatories  made  by 
Edwin  Smith,  civil  engineer  and  surveyor,  and  adopt  them  as  my 
own.  I  desire  to  add  in  answer  to  9th  interrogatory,  as  follows :  £ 
was  one  of  the  original  projectors  and  constructors  of  the  Sixth 
avenue  railroad,  and  president  of  the  company.  The  project  met 
with  great  opposition,  as  it  was  the  first  street  railway  designed 
exclusively  for  city  uses.  The  Harlem  Railroad  Company  had  used 
small  cars  between  the  park  and  27th  street,  but  their  road  was 
constructed  with  the  ordinary  T  rail,  and  was  inconvenient  to  ordi- 
nary vehicles  in  crossing.  The  project  was  opposed  on  the  ground 
of  this  inconvenience.     Ft  was  argued  that  it  would  interfere  with 
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and  incommode  the  ordinary  travel,  and  thus  prove  detrimental  to 
the  business  of  the  streets  through  which  it  passed,  and  consequently 
depreciate  the  value  of  the  property.  The  adoption  of  grooved  rail 
removed  the  one  serious  difficulty.  The  railway  has  proved  a  great 
public  convenience— has  enhanced  the  value  of  property  along  its 
entire  line,  and  the  arguments  of  the  opposition  have  been  shown  to 
be  entirely  groundless. 

"The  operation  of  the  railrtad  in  Chatham  street  has  been  the 
most  perfect  refutation  of  all  the  arguments  of  the  opposers  of  street 
railways,  as  that  street  is  the  thoroughfare  for  a  large  portion  of  the 
city,  and  is  but  thirty- three  (33)  feet  wide.  I  consider  it  to  be  per- 
fectly demonstrated  by  the  operation  of  the  street  railways  of  New 
York,  as  well  as  Brooklyn,  that,  properly  constructed,  they  are  a 
great  public  convenience,  and  that  they  enhance  the  property  in  their 
vicinity  and  along  their  line,  and  that  the  cars  inconvenience  ordinary 
tnvel  less  than  omnibuses. 

' '  I  own  valuable  real  estate  facing  directly  on  the  line  of  the  Third 
and  Fourth  avenue  roads  near  their  termini,  opposite  the  Astor  House, 
and  consider  its  value  greatly  enhanced  by  the  roads,  notwithstanding 
the  street,  *  Park  Bow'  (being  the  connexion  between  Chatham  street 
and  Broadway,)  is  the  thoroughfare  for  all  the  travel  of  the  eastern 
portion  of  the  city. 

"  The  property  upon  the  Sixth  avenue  has  advanced  fifty  per  cent, 
in  value  since  the  railway  was  constructed,  whilst  that  upon  Seventh 
avenue,  directly  alongside  and  parallel  with  it,  has  not  advanced  ten 
per  cent." 

Such  is  the  effect  of  railways  in  cities,  and  such  is  the  universal 
effect  of  all  facilities  of  intercourse  and  transport,  whether  between 
separate  cities  or  separate  and  distinct  points  within  the  same  city. 

The  memorialists  disclaim  asking  for  any  grants  which  can  be  con- 
sidered in  any  way  as  a  monopoly.  Usually,  the  grants  in  New  York 
city  for  street  railways  have  been  for  periods  of  fifty  years,  and  have 
been  without  any  compensation  to  the  city.  The  railroad  companies 
only  undertake  to  keep  their  tracks  in  repair,  and  to  clean  them. 
The  memorialists  here  ask  the  privilege  of  running,  for  a  period  of 
twenty-one  years,  convenient,  ornamental,  and  comfortable  carriages, 
for  the  conveyance  of  passengers  through  Pennsylvania  avenue,  con- 
fining themselves  to  straight  lines  in  the  centre  of  the  street — subject- 
ing themselves  to  the  ordinances  of  the  city  government  in  relation  to 
the  rate  of  fare  and  speed,  in  the  same  manner  that  all  public  vehicles 
are  regulated  and  governed. 

They  do  not  ask  that  other  public  vehicles  should  be  driven  off. 
They  do  not  ask  to  run  in  every  direction,  wearing  out  the  pavements, 
which  are  laid  and  maintained  at  the  expense  of  the  government,  but 
they  propose  to  lay  down,  at  their  own  expense,  the  grooves  upon 
which  their  carriages  are  to  run,  and  for  less  privileges  than  are  given 
to  any  line  of  omnibuses  without  compensation,  but  at  a  positive  cost 
to  the  government  in  the  maintenance  of  the  streets,  they  propose  to 
keep  the  whole  pavement  in  the  avenue  in  repair  for  the  duration  of 
the  privilege ;  and  at  any  time,  during  that  period,  they  propose  that 
the  city  may  take  possession  of  their  railway  upon  paying  them  the 
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value  of  the  unexpired  term,  and  purchasing  the  real  and  personal 
property  pertaining  thereto. 

There  would  seem  to  he  nothing  in  the  proposition  of  the  memo- 
rialists which  by  any  construction  could  he  considered  as  aiming  at  or 
asking  for  a  monopoly.     If  the  grant  gave  them  the  privilege  of  car- 
rying passengers  through  Pennsylvania  avenue  to  the  exclusion  of 
other  public  vehicles,  and  for  a  fixed  period  of  time  beyond  the  control 
of  the  government  or  city,  then  it  might  be  considered  a  monopoly  ; 
but  this  is  not  the  -case.     They  may  be  dispossessed  at  any  time,  upon 
the  payment,  to  them  by  the  city  of  the  value  of  the  property  they  have 
created,  part  ef  which  would  be  immovable,  and  all  of  which  would 
be  worthless  to  them  for  any  other  purposes.     At  the  expiration  of 
the  twenty-one  years  they  propose  to  convey  to  the  city,  free  of  charge, 
the  railway  in  good  order,  the  authorities  merely  paying  them  for  the 
real  and  personal  property  which  they  may  have  acquired  pertinent 
to  the  operation  of  the  railway. 

The  plan  proposed  seems  to  meet  in  all  respect^  the  requirements  of 
a  great  and  progressive  city  in  carriage  pavements  and  vehicles  of 
public  transport,  and  its  adoption  would,  we  believe,  perfect  the  ori- 
ginal intention  of  the  founders  of  the  city,  and  make  Pennsylvania 
avenue  one  of  the  finest  streets  in  the  world,  and  worthy  of  the  capi- 
tal of  the  nation. 

While  the  result  of  the  examination  which  the  committee  has  given 
to  the  subject  induces  them  to  entertain  a  favorable  opinion  of  the 
iron  pavement,  thus  expressed,  they  are  not  prepared  to  recommend 
at  this  time  the  repaving  of  Pennsylvania  avenue,  and  report  adversely 
thereto  ;  still,  as  it  may  become  necessary  to  pave  anew  said  avenue  or 
other  streets,  and  especially  in  the  vicinity  of  the  Capitol,  the  com- 
mittee have  given  a  careful  attention  to  the  whole  subject,  and  would 
respectfully  recommend  that  a  single  square  of  eight  hundred  square 
yards  be  laid  with  the  new  pavement  and  tramway  for  the  purpose  of 
more  thoroughly  testing  its  utility,  durability,  and  general  advan- 
tages, and  that  an  appropriation  be  made  therefor. 

The  committee,  fully  impressed  with  the  importance  and  advantage 
of  a  railway  through  Pennsylvania  avenue,  for  the  reasons  before 
itated,  report  the  accompanying  bill. 

H.  Rep.  Com.  356 2 


35th  Outguess,  )    HOUSE  OF  REPRESENTATIVES.    $  Report 
1st  Session.     \  )  No.  357. 


ANDREW  GLASSELL. 


April  28,  1858. 


Mr.  Ready,  from  the  Committee  on  the  Judiciary,  made  the  following 

REPORT. 

The  Committee  on  the  Judiciary,  to  whom  was  referred  Senate  Bill  225, 
for  the  relief  of  Andrew  Glassell,  of  San  Francisco,  respectfully  re- 
port: 

That  the  bill  under  consideration  involves  the  construction  of  an 
act  of  Congress  approved  the  10th  of  January,  1855,  which  is  as 
follows : 

"Be  it  enacted,  dkc,  That  the  provisions  of  the  act  of  Congress  ap- 
proved third  March,  1851,  *  to  ascertain  and  settle  the  private  land 
claims  in  the  State  of  California/  and  the  second  section  of  the  act  of 
eighteenth  January,  1854.  continuing  the  same  in  force,  be  further 
continued  in  force  for  the  term  of  one  year  and  no  longer,  from  the 
third  March  eighteen  hundred  and  fifty-five. 

"Sbc.  2.  That  the  United  States  district  attorney  for  the  northern 
district  of  California  be,  and  he  is  hereby,  authorized  to  employ  as- 
fristant  counsel  to  aid  him  in  defending  the  interests  of  the  United 
States  in  the  land  suits  for  the  adjudication  of  such  claims  before  the 
district  court,  at  a  salary  not  exceeding  three  thousand  six  hundred 
dollars  per  annum  ;  and  also  to  employ  such  clerical  force,  not  exceed- 
ing two  persons,  at  a  compensation  of  one  hundred  and  fifty  dollars 
per  month  each  ;  the  services  of  said  assistant  counsel  and  the  clerical 
force  aforesaid  not  to  continue  beyond  the  exigencies  of  the  service, 
nor  longer  than  the  term  of  one  year  from  the  period  of  their  several 
appointments." 

It  appears  that  Andrew  Glassell  was  employed  as  assistant  counsel, 
for  one  year,  under  the  provisions  of  the  aforesaid  act  of  Congress, 
by  Samuel  W.  Inge,  then  district  attorney  for  the  United  States  for 
the  northern  district  of  California,  at  a  salary  of  $3,600,  prescribed  in 
said  act. 

Mr.  Glassell  alleges  that  the  year  for  which  he  was  employed  ex- 
pired on  the  10th  of  January,  1856,  and  "  the  exigency  for  his  services 
ttQl  continuing,  the  said  Samuel  W.  Inge,  district  attorney,  &c, 
again  employed  him,  he  agreeing  to  rely  upon  the  government  of  the 
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United  States  for  compensation  ;  and  that  lie  continued  faithfully  to 
render  all  necessary  services  under  said  employment  from  the  10th 
day  of  January,  1856,  until  the  1st  day  of  May,  1856,  when  his  em- 
ployment ceased  by  the  resignation  of  said  district  attorney." 

For  the  alleged  services  between  the  10th  of  January  and  1st  of 
May,  1856,  he  claims  $1,400  as  the  pro  rata  of  $3,600  per  annum, 
which  was  paid  him  for  the  preceding  year,  as  per  act  of  Congress. 

If  he  were  entitled  to  be  paid  at  the  rate  of  $300  per  month  (which 
is  the  rate  he  claims)  for  services  rendered  after  the  expiration  of  the 
year,  he  would  be  entitled  to  six  hundred  dollars  only,  instead  of 
fourteen  hundred  dollars.  He  computes  his  first  employment  from 
the  10th  of  January,  1855,  the  day  on  which  the  act  of  Congress  re* 
ferred  to  was  approved ;  and  from  the  10th  of  January,  1856,  he  claims 
the  extra  or  additional  compensation  under  his  new  engagement. 

It  was  impossible  for  his  first  employment  to  have  commenced  on 
the  10th  of  January,  1855.  It  could  not  have  been  known  at  San 
Francisco,  California,  where  he  and  the  district  attorney  who  was  to 
employ  him  both  resided,  that  the  act  had  passed  Congress  and  been 
approved  for  several  weeks  thereafter  ;  and  from  the  language  of  the 
act  it  is  obvious  the  year  for  which  he  was  to  be  employed  terminated 
on  the  3d  of  March,  1856,  and  not  on  the  10th  of  January  preceding. 
This  termination  of  the  year  would  allow  about  the  necessary  time 
from  the  passage  of  the  act  of  10th  of  January,  1855,  for  it  to  reach 
San  Francisco.  There  could  not,  therefore,  under  the  most  favorable 
rule  for  the  claimant,  be  more  than  two  months'  services  under  the 
new  contract. 

But,  Mr.  Olassell  having  been  paid  fur  his  year's  services,  your 
committee  are  of  opinion  he  is  not  entitled  to  be  paid  the  sum  now 
claimed,  or  any  other  sum,  for  the  reason  that  the  United  States 
district  attorney  had  no  right  to  employ  him  after  the  expiration  of 
the  year,  the  act  of  Congress  expressly  declaring  that  "  tlie  services  of 
said  assistant  counsel"  shall  "  not  continue  beyond  the  exigencies  of  the 
service,  nor  longer  than  the  term  of  one  year  from  the  period  of  his  em- 
ployment." 

The  letters  of  Attorney  General  Cushing  do  not  authorize  the  infer- 
ence, as  alleged  by  Mr.  Glassell,  that  "  it  was  his  wish  that  he  (Mr. 
Glassell)  should  continue  his  service  while  the  public  exigency  required 
it."  But  if  the  Attorney  General  had  expressed  such  a  wish,  it  would 
be  immaterial.  Mr.  Glassell's  employment  having  been  special,  under 
the  act  of  Congress  of  10th  of  January,  1855,  the  Attorney  General  of 
the  United  States  had  no  more  authority  to  continue  it  beyond  the  year 
than  had  the  district  attorney  in  California.  When  a  special  authority 
is  conferred,  your  committee  cannot  perceive  by  what  sound  rule  of 
construction  any  one  can  go  beyond  it.  If  the  law  be  transcended, 
where  is  the  limit,  and  who  shall  declare  it?  To  sanction  this  claim 
would  open  a  door  leading  to  abuses  of  the  gravest  character,  and  which 
can  only  be  prevented  by  adhering  to  the  limit  set  by  the  law. 

If  it  were  necessary  to  comment  on  the  testimony  offered  to  prove 
the  rendition  of  meritorious  services,  for  which  compensation  is  claimed, 
it  might  very  properly  be  urged  that  it  does  not  establish  the  claim. 
It  is  little  else  than  opinions  instead  of  facts.    The  opinion  of  wit- 
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nones  as  to  the  value  of  the  services  would  have  been  quite  proper,  if 
they  had  stated  facte  by  which  the  correctness  of  their  opinions  could 
be  judged.  It  is  the  province  of  Congress  to  form  opinions  in  such 
cases  upon  facts  testified,  and  without  them  it  is  useless  to  invoke  its 
action. 

In  the  absence  of  all  authority  to  bind  the  government,  the  committee 
have  no  hesitation  in  recommending  that  the  bill  do  not  pass. 


35th  Oorsbbs,  >    HOUSE  OF  REPRESENTATIVES.   C   Report 
Id  &MM.     S  t  No.  358. 


john  Mcdonough— legal  representatives  of. 

[To  aecomptay  Bill  H.  R.  No.  543.] 


Mat  4,  1858. 


Mr.  8Am>n>eEf  from  the  Committee  on  Private  Land  Claims,  made  the 

following 

REPORT. 

The  Committee  on  Private  Land  Claims,  to  whom  was  referred  the 
memorial  of  John  L.  Daniel,  agent,  praying  (he  confirmation  of  land 
dam  in  Louisiana  to  the  legal  representatives  of  John  McDonough, 
submit: 

That  on  the  22d  November,  1837.  the  register  and  receiver  of  the 
land  office  at  New  Orleans,  under  the  act  of  6th  February,  1855, 
reported  on  this  case  as  follows : 

"  No.  39. — John  McDonough  claims,  in  virtue  of  complete  title 
or  patent  derived  from  the  government  of  France,  in  the  year  1760, 
a  tract  of  land  lying  in  the  parish  of  Jefferson,  near  the  city  of  New 
Orleans,  and  on  the  same  side  of  the  river  Mississippi,  commencing 
at  a  distance  of  80  arpents  from  the  said  river  Mississippi,  and  run- 
ning hack  or  in  the  rear  from  thence,  with  the  continuous  lines  of  the 
front  track  of  22  arpents  on  the  river,  a  distance  of  about  49  and  £ 
arpents  in  depth,  until  one  of  the  side  lines  intersects  the  other  in  a 
point,  including  (as  is  more  particularly  shown  by  a  plan  drawn  by 
Benjamin  Buisson,  a  surveyor  of  said  parish,)  within  said  lines  the 
quantity  of  177J  superficial  arpents,  more  or  less."  No  action  was 
ever  taken  by  Congress  upon  this  report.  In  1844,  Congress  passed 
an  act  authorizing  the  settlement  of  private  land  claims  in  Louisiana 
by  judicial  proceedings  before  the  United  States  courts,  in  cases  where 
the  title  set  up  was  imperfect  but  equitable. 

As  there  was  no  tribunal  with  power  to  declare  definitely  what 
claims  were  supported  by  perfect  titles,  John  McDonough,  as  his  only 
recourse  at  law,  brought  suit  before  the  United  States  court  in  New 
Orleans  to  test  the  validity  of  his  claim  to  the  land  now  in  question. 
That  court,  in  1849,  gave  judgment  in  his  favor.  An  appeal  was 
taken  to  the  supreme  court,  where,  in  1853,  the  judgment  of  the  dis- 
trict court  was  reversed,  on  the  ground  that  the  court  below  had  no 
jurisdiction  of  the  case  under  the  said  law  of  Congress,  inasmuch  as 
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the  title  of  McDonough  was  claimed  to  be,  and  was  adjudged  to  be,  a 
perfect  tide. 

In  this  anomalous  condition,  thrown  out  of  court  because  his  title 
was  not  found  to  lie  imperfect ;  with  no  power  to  which  an  appeal  can 
be  taken  except  to  the  legislative  department  of  the  government, 
the  representatives  of  McDonough  ask  that  Congress  will,  without 
delay,  confirm  their  claim  to'  the  said  tract  of  land,  which  has  been 
held  in  undisputed  possession,  occupancy  and  cultivation,  since  before 
1760.  And  as  your  committee  can  suggest  no  reason  why  it  should 
not  be  done,  herewith  report  a  bill  and  ask  its  adoption. 


36th  Cohgress,  )    HOUSE  OF  REPRESENTATIVES.     (  Report 
\st  Session.     \  )  No.  359'. 


RICE  M.  BROWN. 


Mat  4, 1858. 


Mr.  Buffinton,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs,  to  wham  was  referred  the  petition 

of  Bice  M.  Brown,  respectfully  report : 

The  petitioner,  in  the  year  1846,  entered  the  second  regiment  of 
Indiana  volunteers,  in  the  capacity  of  a  servant  to  Captain  Henry 
Davis,  of  company  "F."  The  petitioner  could  not  he  accepted  as  a 
•oldier  on  account  of  lameness  ;  hut,  in  his  capacity  of  servant,  he 
nrved,  with  his  regiment,  during  a  portion  of  the  Mexican  war.  He 
now  asks  for  extra  pay  and  a  land  warrant. 

It  is  clear  that  the  petitioner  cannot  come  under  the  acts  providing 
for  the  relief  of  soldiers,  since  he  was  never  mustered  into  the  service. 
Congress  has  seen  fit  to  make  a  very  just  distinction  between  those 
who  were  thus  mustered  and  those  who  were  not.  Your  committee, 
therefore,  beg  to  report  adversely  to  the  petition. 


35th  Coicgrbss,  )    HOUSE  OF  REPRESENTATIVES.    (  Report 
lit  Session.     $  {  No.  360. 


ALEXANDEB  HAYS. 


Mat  4, 1858. 


Mr.  Bi'ffinton,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs,  to  whom  was  re/erred  the  petition 

of  Alexander  Hays,  respectfully  report : 

The  petitioner,  late  a  lieutenant  in  the  8th  infantry,  army  of  the 
United  States,  acted,  during  a  portion  of  the  war  with  Mexico,  as 
assistant  quartermaster.  In  the  settlement  of  his  accounts  with  the 
government,  a  balance  is  found  against  him  of  $2,050  57,  and  from 
this  charge  he  asks  to  be  relieved. 

The  larger  portion  of  this  charge  is  covered  by  two  drafts  amount- 
ing to  $1,500  ;  and  these  drafts,  it  is  stated,  were  not  drawn  by  the 
petitioner,  but  are  forgeries. 

The  committee  cannot  consider  this  case  as  coming  properly  within 
the  jurisdiction  of  Congress.  If  the  drafts  aforementioned  are  proven 
to  be  forgeries,  the  petitioner  cannot  be  the  sufferer  ;  and,  if  the  re- 
maining charges  are  susceptible  of  explanation,  such  explanation 
should  be  made  to  the  accounting  officers  of  the  government.  In 
either  case,  the  remedy  of  the  petitioner  is  at  the  proper  department, 
and  not  with  Congress. 

The  committee  ask,  therefore,  that  they  be  discharged  from  the 
farther  consideration  of  the  petition. 


35raCoiraRBSS,  )     HOUSE  OF .  REPRESENTATIVES.    (    Repobt 
1st  8ession.     S  }  No.   361. 


CITIZENS  OF  MARBLEHEAD,  MASSACHUSETTS. 

[To  ^company  Bill  H.  R.  No.  546.] 


Mat  4,  1858. 


Mr.  Davis,  of  Massachusetts,  from  the  Committee  on  Naval  Affairs, 

made  the  following 

REPORT. 

The  Committee  on  Naval  Affairs,  to  whom  was  re/erred  the  memorial  of 
citizens  of  Marblehead>  Massachusetts,  and  others ,  who  served  on  board 
private  armed  vessels  during  the  war  0/ 1812,  have  had  the  same  un- 
der consideration,  and  respectfully  submit  the  following  report : 

That,  in  the  opinion  of  the  committee,  no  valid  reason  exists  which 
should  operate  against  placing  privateersmen  on  terms  of  perfect 
equality  with  soldiers  and  seamen  enlisted  in  the  regular  service  of 
the  United  States. 

Your  committee  find  that,  by  the  passage  of  the  bounty  land  act  of 
1855,  provision  was  made  for  the  distribution  of  land  among  all  who 
had  served  the  country,  either  ashore  or  afloat,  during  any  of  the  wars 
jn  which  the  United  States  had  been  engaged ;  and  while  the  pro- 
visions of  this  act  were  extended  so  far  as  to  benefit  teamsters,  who 
were  employed  by  the  army,  it  did  not  provide  for  privateersmen  in 
any  way.  It  would  seem,  therefore,  that  the  failure  to  consider  their 
claims  might  inferentially  be  regarded  as  an  imputation  upon  their 
merits,  or  a  deliberate  manifestation  of  indifference  thereto.  In  the 
opinion  of  the  committee,  either  view  of  the  case  would  be  unjust,  and 
they  deem  it  unwise  to  allow  this  omission  to  pass  without  explana- 
tion or  correction. 

The  committee  are  disposed  to  recognize  the  private  armed  service 
as  the  legitimate  offspring  of  our  system  of  government ;  the  author- 
ities, of  course,  always  keeping  such  control  over  it  as  strictly  to  guard 
against  lawless  adventure  on  the  part  of  our  citizens.  We  have  no 
occasion  for  a  large  naval  establishment  in  time  of  peace,  and  in  time 
of  war  we  must,  as  heretofore,  rely  mainly  upon  our  marine  militia 
force,  which  experience  has  proved  to  be  so  reliable  and  effective  in 
the  conduct  of  all  necessary  marine  adventure.  The  war  of  1812  was 
brought  to  a  speedy  close  by  the  pressure  of  public  sentiment  prevail- 
ing throughout  Great  Britain.  The  occasion  of  this  sentiment  was, 
that  American  privateers  were  rapidly  destroying  her  commerce  and 
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affecting,  directly  and  indirectly,  every  branch  of  business  enterprize. 
The  valor  displayed  by  men  on  board  our  privateers  was  a  subject  of 
general  commendation  throughout  the  United  States,  as  it  was  the 
theme  of  general  complaint  amongst  those  against  whose  interests  it 
operated. 

Upon  examination,  the  committee  find  that  the  United  States  gov- 
ernment commissioned  privateers  and  gave  to  this  system  of  warfare 
its  entire  approval.  The  sale  of  prizes  and  prize  goods  was  made 
under  the  supervision  of  United  States  officers,  and  large  amounts  of 
money  were  paid  into  the  national  treasury  out  of  the  proceeds  of  such 
sales. 

The  committee  would  suggest,  that  if  a  few  owners  of  vessels  were 
well  paid  for  the  risk  of  their  property  in  this  species  of  enterprise,  it 
is  clear  that  the  seamen  were  poorly  paid  in  all  cases,  as  would  appear 
palpably  if  the  mode  of  dealing  with  them  and  the  plan  of  a  priva- 
teer cruise  were  set  forth  in  this  report. 

Your  committee  also  sul  mit,  that  while  seamen  ou  board  public 
armed  vessels  received  prize  money  as  well  as  monthly  wages  from 
the  government,  the  privateersmen,  with  vastly  greater  risk  to  life 
and  property,  received  a  meagre  proportion  of  prize  money  from  sales 
of  captured  property,  but  no  monthly  wages  at  all  from  the  govern- 
ment. 

Tour  committee  find  that  there  were  about  fifteen  thousand  men 
and  boys  engaged  in  the  private  armed  service  during  the  war  of  1812. 
Many  of  them  were,  from  time  to  time,  during  the  war,  on  board 
United  States  ships,  and  have  consequently  received  bounty  land  under 
existing  laws,  and  have,  therefore,  no  claim  under  the  provisions  of 
this  bill ;  many  more  have  died,  leaving  no  rightful  claimants  that 
can  come  under  the  proposed  amendment  to  the  law  of  1855.  It  is, 
therefore,  to  be  presumed  that,  by  the  lapse  of  time  since  the  date  of 
service,  comparatively  few  can  receive  any  benefit  from  its  passage. 

In  the  opinion  of  your  committee,  these  should  be  provided  for,  and 
they  accordingly  report  the  accompanying  bill,  with  a  recommenda- 
tion that  it  do  pass. 


35ra  Congress,  )   HOUBE  OF  REPRESENTATIVES.   (    Report 
U  Settion.     J  J  No.  362. 


BENJAMIN  WAKEFIELD. 

[To  accompany  Bill  H.  R.  No.  547.] 


Mat  4,  1858. 


Mr.  Davis,  of  Massachusetts,  from  the  Committee  on  Naval  Affairs, 

made  the  following 

REPORT. 

Tie  Committee  on  Naval  Affairs,  to  whom  was  referred  the  memorial  of 
Benjamin  Wakefield,  have  had  the  same  under  consideration  and 
submit  the  f Mowing  report : 

The  petition  of  the  memorialist,  Benjamin  Wakefield,  is,  that  he 
be  allowed  the  difference  of  par  between  that  of  a  master's  mate  and 
boatswain,  while  performing  the  duties  of  the  latter  grade  on  board 
the  United  States  ship  "Preble."  In  an  affidavit  attached  to  his  pe- 
tition he  deposeth  that  he  entered  the  navy  of  the  United  States,  at 
the  navy-yard  at  Brooklyn,  New  York,  on  the  24th  of  June,  1846 ; 
that  on  the  15th  of  August  following  he  was  transferred  from  the 
•aid  navy-yard  to  the  United  States  ship  "Preble,"  Commander  W. 
F.  8hields,  and  by  him  was  ordered  to  perform  the  duties  of  boatswain 
of  said  ship,  there  being  no  officer  of  that  grade  attached  to  said  ship, 
although  the  regulations  of  the  Navy  Department  allowed  such  an 
officer;  that  at  the  request  of  Commodore  Shields  the  memorialist 
wrote  to  Hon.  George  Bancroft,  then  Secretary  of  the  Navy,  asking 
that  he  should  be  appointed  by  the  department  a  boatswain,  or  an 
increase  of  pay,  should  he  be  continued  in  the  performance  of  the 
duties  of  that  grade ;  that  the  Secretary  of  the  Navy  in  his  reply, 
directed  to  Commodore  Shields,  held  forth  inducements  to  the  memo- 
rialist to  hold  on  to  the  situation  to  which  the  said  Commodore  Shields 
had  appointed  him,  until  a  vacancy  should  occur  for  promotion  in  that 
grade ;  that  the  memorialist  proceeded  to  sea  in  said  ship,  and  on 
arriving  at  the  port  of  Callao  he  again  applied,  on  the  29th  of  Feb- 
ruary, 1848,  through  Commodore  Jones,  commanding  the  Pacific 
squadron,  to  the  Secretary  of  the  Navy  for  an  increase  of  pay  or  an 
appointment  as  boatswain ;  that  the  Secretary  of  the  Navy,  under  date 
of  18th  of  May,  1848,  issued  an  order  to  Commodore  Jones  to  the 
following  effect:  "You  are  hereby  authorized  to  give  acting  appoint- 
uents  to  Benjamin  Wakefield,  &c,  and  drop  his  rate  as  master's 
*ate on  board  the  Preble,  to  take  effect  on  the  1st  of  January  last;" 
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that  subsequent  to  the  receipt  of  said  order  the  Preble  sailed  for  San 
Francisco,  thence  to  Monterey  and  Mazatlan,  and  thence  to  China, 
where,  having  cruised  for  a  length  of  time,  she  returned  to  the  Pacific 
station,  communicating  in  September,  1849,  with  Commodore  Jones 
at  the  Sandwich  Islands,  and  subsequently,  in  December  of.  the  same 
year,  proceeded  to  San  Francisco,  California ;  that  on  or  about  the 
15th  January,  1850,  the  above  named  order  from  the  Navy  Department 
to  Commodore  Jones  was  communicated  to  the  memorialist  for  the 
first  time,  by  Commander  Glynn,  then  in  command  of  the  "Preble;" 
that  the  memorialist  was  at  that  time  in  bad  health,  and  severely 
afflicted  with  rheumatism,  induced,  as  he  believes,  by  a  continuous  ser- 
vice of  three  years  and  seven  months,  in  consequence  of  which  he  was 
compelled  to  decline  said  appointment,  being  entirely  unfit  for  service, 
and  to  seek  relief  on  shore  ;  that  he  was  discharged  from  the  said  ship 
on  the  19th  day  of  January,  1850. 

On  the  29th  of  January  last,  when  this  memorial  came  up  for  con- 
sideration, the  committee  addressed  a  letter  to  the  Secretary  of  the 
Navy,  asking  for  information  as  to  the  allegations  of  the  memorialist 
in  regard  to  inducements  and  promises  held  out  to  him  by  the  depart- 
ment to  retain  his  situation  ;  in  reply  to  which  the  following  answer 
.was  received : 

"  Navy  Department,  February  3,  1858. 

^'Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter 
-of  the  29th  ultimo,  enclosing  a  memorial,  with  accompanying  papers, 
•  of  Benjamin  Wakefield,  praying  to  be  allowed  the  difference  of  pay 
between  that  of  a  master's  mate  and  boatswain  in  the  navy,  and  re- 
questing information  in  the  case. 

"In  July,  1846,  the  sloop-oi-war  Preble  was  fitting  out  at  New  York 
for  the  Pacific  station,  and  there  being  no  boatswain  who  could  be 
ordered  to  her,  Commander  Shields,  commanding  the  Preble,  was  au- 
thorized by  the  department,  under  date  of  July  6,  1846,  to  select  a 
suitable  person  to  perform  the  duties  of  boatswain,  who  was  to  be 
rated  as  ooatswain's  mate,  and  to  be  paid  at  the  rate  of  $30  per  month, 
during  the  cruise.  Commander  Shields,  in  his  reply,  July  15,  ex- 
pressed apprehensions  that  a  suitable  person  to  perform  the  duties  of 
boatswain  could  not  be  obtained  upon  the  terms  prescribed,  and  sug- 
gested the  propriety  of  assigning  the  rate  proposed,  and  increasing 
/j>ay  to  that  allowed  to  a  boatswain  of  a  sloop-of-war.  This  the  de- 
partment, July  18,  hesitated  to  do,  and  still  hoped  a  suitable  persoi 
TOrald  be  obtained  at  $30  per  month. 

"  August  18, 1846,  Benjamin  Wakefield  was  rated  as  master's  uxslU 
on  board  the  Preble,  the  pay  of  which  rate  was  $30  per  month  ;  and 
in  reply  to  an  application  from  him  to  be  appointed  to  the  grade,  ( tba> 
of  boatswain,)  the  duties  of  which  he  was  temporarily  performing 
the  department,  September  18, 1846,  stated  that  it  was  understood,  a 
the  time  of  his  employment,  that  the  department  was  under  no  en 
gagement  to  appoint  him,  but  that  when  a  vacancy  occurred  his  apj>V5 
cation  would  be  considered.  In  May,  1846,  in  reply  to  a  simile 
request  from  him,  forwarded  by  Commodore  Jones,  commanding  fcl* 
Pacific  squadron,  the  department  stated  to  Commodore  Jones  t\x& 
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Benjamin  Wakefield  had  no  assurance  from  it  of  the  appointment  he 
claimed,  but  authorized  him  (Commodore  Jones)  to  give  him  an  act- 
ing appointment  as  boatswain,  and  to  drop  his  rating  as  master's  mate 
on  board  the  Preble,  to  take  effect  on  the  1st  of  January,  1848. 

"  It  appears  from  the  memorialist's  own  statement  that  this  ap- 
pointment was  never  bestowed  upon  him.  He  was  discharged  from 
the  Preble  January  19,  1850. 

"The  memorial  and  papers  are  herewith  enclosed  ;  also,  copies  of 
letters  referred  to  in  the  foregoing  statement. 
11 1  am,  very  respectfully,  your  obedient  servant, 

"I.  TOUCEY. 
"  Hon.  Thomas  S.  Booock, 

"  Chairman  Committee  on  Naval  Affairs, 

"  Souse  of  Representatives  " 

Though  the  memorialist  was  not  apprized  of  his  appointment  until 
more  than  two  years  after  the  date  from  which  the  department  had 
ordered  it  to  take  effect,  and  as  he  had,  during  all  this  while,  performed 
all  the  duties  attaching  to  the  said  office  of  boatswain,  the  committee 
are  unable  to  see  any  reasons  why  he  should  not  be  allowed  the  differ- 
ence of  pay  between  that  of  master's  mate  and  boatswain,  from  the 
ordered  date  of  his  appointment  to  the  time  of  his  discharge,  and 
accordingly  report  a  bill  for  his  relief  and  recommend  its  passage. 


36ih  C058RB88,  )  HOUSE  OF  REPRESENTATIVES.   (    Report 
Id  Sumo*.    $  $  No.    364 


MARINE  HOSPITAL— BOSTON  AND  CHARLESTOWN. 

[To  accompany  BUI  H.  B.  No.  427.] 


Mat  4,  1868. 


Mr.  Winslow,  from  the  Committee  on  Naval  Affairs,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Naval  A/fairs,  to  whom  was  referred  "A  biU  author* 
ixing  the  Secretary  of  the  Treasury  to  ascertain  and  pay  the  balance 
due  on  a  trad  of  land  heretofore  ceded  for  the  purpose  of  a  marine 
hospital  for  the  district  of  Boston  and  CharUstown}  to  the  credit  of 
the  naval  hospital  fund/9  have  had  the  same  under  consideration  ana 
thereupon  report  : 

It  will  be  seen  from  the  letter  of  the  chief  of  the  Bureau  of  Medi- 
cine and  Surgery,  transmitted  through  the  Secretary  of  the  Navy,  and 
from  extracts  from  the  annexed  report  of  the  late  Secretary  of  the 
Nary,  that  the  hospital  estates  at  Chelsea,  Massachusetts,  were  pur- 
chased with  the  proceeds  of  the  naval  hospital  fund,  which  fund  was 
constituted  from  a  tax  of  twenty  cents  per  month  deducted  out  of  the 
pay  of  the  officers,  seamen,  and  marines  of  the  service.  The  treasury 
of  the  United  States  has  never  contributed  a  dime  to  this  fund.  By  a 
clause  attached  to  the  general  appropriation  bill.  March  3,  1855. 
Congress  alienated  from  the  estate  at  Chelsea  ten  acres  of  land,  and 
donated  the  same  to  the  marine  hospital  of  Boston  and  Charlestown, 
Massachusetts. 

The  present  bill  authorizes  the  Secretary  of  the  Treasury  to  ascer- 
tain the  value  of  the  land  thus  alienated,  and  to  pass  the  sum  to  the 
credit  of  the  hospital  fund. 

The  committee  recommend  its  passage,  with  an  amendment,  which 
they  herewith  report. 


[From  Secretary  Dobbin's  Annual  Report.] 

"  I  invite  your  attention  also  to  the  recommendations  of  my  last  re- 
port, that  some  measure  should  be  adopted  to  secure  for  the  hospital 
fand  the  value  of  the  ten  acres  of  land  alienated  from  the  hospital 
estate  at  Chelsea,  Massachusetts,  and  applied  to  the  purposes  of  a 
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marine  hospital  for  the  district  of  Boston  and  Charlestown,  by  act  of 
Congress  approved  March  3,  1855. 

"  This  property  was  purchased  by  authority  of  the  Secretary  of  the 
Navy  in  the  year  1823,  and  paid  for  out  of  the  hospital  fund.  This 
fund  was  established  by  act  of  Congress  of  March  2,  1799,  which 
directed  the  Secretary  of  the  Navy  to  deduct  twenty  cents  per  month 
from  the  pay  of  every  officer,  seaman,  and  marine,  and  to  pay  the 
same  quarter  annually  to  the  Secretary  of  the  Treasury  ;  and  again, 
on  the  26th  of  February,  1811,  Congress  enacts  that  the  money  col- 
lected in  virtue  of  the  former  law  shall  be  paid  to  the  Secretary  of  the 
Navy,  Secretary  of  the  Treasury,  and  Secretary  of  War,  who  are 
appointed  a  board  of  commissioners,  by  the  name  and  style  of  commis- 
sioners of  navy  hospitals,  and  shall  constitute  a  fund  for  navy  hos- 
pitals; the  commissioners  are  also  required  to  procure,  at  suitable 
places,  'proper  sites  for  navy  hospitals.' 

"  By  an  act  approved  July  10, 1832,  Congress  directed  the  commis- 
sioners of  the  hospital  fund  to  close  their  accounts  as  trustees  of  that 
fund,  and  to  transfer  all  balances  of  cash,  or  other  property  belonging 
to  the  fund,  to  the  Treasurer  of  the  United  States,  for  the  use  of  the 
Secretary  of  the  Navy,  for  expenditures  on  account  of  navy  hospitals, 
&c.  It  then  constituted  the  Secretary  of  the  Navy  trustee  of  the  hos- 
pital fund,  making  it  his  duty  to  '  direct  and  control  the  expenditures 
out  of  the  navy  hospital  fund.' 

"  It  was  therefore  out  of  a  fund  created  by  a  tax  upon  the  pay  of  the 
navy  that  the  Chelsea  estate  was  purchased,  and  not  with  any  appro- 
priation by  Congress  from  the  trecwury,  as  the  phraseology  of  the  6th 
section  of  an  act  making  appropriations  for  the  civil  and  diplomatic 
expenses  of  the  government,  approved  March  3,  1855,  would  imply, 
when  it  refers  to  the  land  heretofore  i  purchased  by  the  United  States/ 
for  the  purposes  of  a  naval  hospital.  The  United  States  bought  the 
land  through  agents  appointed  under  the  act  of  February,  1811,  to 
take  charge  of  a  fund  which  had  been  already  created  for  certain 
definite  purposes  ;  and  the  deeds  of  conveyance  are  made  out  in  the 
names  of  the  persons  specified  in  the  act,  by  direction  of  the  then 
Secretary  of  the  Navy,  as  commissioner  of  the  naval  hospital  fund. 

"  It  will  thus  be  seen  that  the  United  States  had  no  other  connexion 
with  the  purchase  of  the  Chelsea  estate  than  to  authorize  a  trustee- 
ship, with  certain  expressed  powers,  of  a  fund  raised  by  a  deduction 
or  tax  upon  the  pay  of  the  navy,  to  be  applied  to  specific  purposes,  as 
'  the  purchase  of  sites  for  naval  hospitals,  or  other  means  of  relief  for 
sick  or  disabled  seamen  of  the  navy.' 

"  I  repeat  the  suggestion,  that  application  be  made  to  Congress  to 
reimburse  the  hospital  fund  for  tnis  diversion  of  its  means,  or  for 
authorizing  the  Secretary  of  the  Treasury  to  transfer  the  ascertained 
value  of  the  land  to  the  hospital  fund,  out  of  any  non-appropriated 
money  in  the  treasury.  The  value  of  the  land  can  be  ascertained  in 
such  way  as  the  department  may  deem  most  advisable." 

The  law  to  which  the  Secretary  refers  is  in  the  following  words : 

"  Sbc  6.  That  a  tract  often  acres  of  land  heretofore  purchased  by 
the  United  States  for  the  purposes  of  naval  hospital  at  Chelsea,  Massa- 
chusetts, be  selected  and  set  apart,  under  the  direction  of  the  President 
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of  the  United  States,  for  the  use  of  the  marine  hospital  of  the  district 
of  Boston  and  Charlestown. ' ' 


Navy  Department, 
Bureau  of  Medicine  and  Surgery,  April  7, 1858. 

Sir:  In  «ply  to  your  communication  of  the  5th  instant,  inquiring 
from  what  source  the  "  necessary  funds  were  collected  for  the  original 
purchase  of  the  United  States  hospital  lands  at  Chelsea,  and  if  any 
means  were  resorted  to  except  the  tax  called  the  hospital  tax,  de- 
ducted from  the  monthly  pay  of  officers,  seamen,  and  marines,"  I 
have  the  honor  to  say,  that  the  original  purchase  money  was  derived 
exclusively  from  the  hospital  fund. 

It  may  be  pertinent  to  the  inquiry  to  state,  that  as  early  as  March 
2, 1799,  Gongress  passed  an  act  directing  the  Secretary  of  the  Navy 
to  deduct. twenty  cents  per  month,  after  the  1st  day  of  September  en- 
suing, from  the  pay  of  the  officers,  seamen,  and  marines  of  the  navy 
of  the  United  States,  and  to  pay  the  same  quarter-annually  to  the 
Secretary  of  the  Treasury,  to  be  applied  to  the  temporary  relief  and 
maintenance  of  the  sick  and  disabled  seamen  in  hospitals  or  other 
proper  institutions,  and  when  the  fund  shall  be  sufficient,  to  purchase 
grounds,  &c. 

In  February,  1811,  Congress  established  a  board  of  commissioners, 
"byname  and  style  commissioners  of  navy  hospitals,"  consisting  of 
the  Secretary  of  the  Navy,  Secretary  of  the  Treasury,  and  Secretary 
of  War,  who  were  empowered  to  take  charge  of  the  funds  collected 
under  the  act  of  March  2, 1799,  and  were  required  "  to  procure,  at 
citable  places,  proper  sites  for  navy  hospitals." 

In  pursuance  of  this  enactment,  Smith  Thompson,  then  Secretary 
of  tbe  Navy,  purchased  the  estate  at  Chelsea,  Massachusetts,  on  the 
Hth  August,  1823,  and  directed  the  agent,  William  L.  Rogers,  then 
*  parser  in  the  navy,  to  have  the  deed  of  conveyance  made  out  in  the 
Dimes  of  the  Secretary  of  the  Navy,  Secretary  of  the  Treasury,  and 
Secretary  of  War,  "  for  the  time  being  commissioners  of  naval  hospi- 
tals and  trustees  of  the  navy  hospital  fund." 

On  the  16th  of  October  following,  Constant  Freeman,  then  Fourth 
Auditor  of  the  Treasury  Department,  notified  Mr.  Rogers  that  the 
purchase  money  had  been  remitted  and  debited  to  the  navy  hospital 
f*d. 

It  would  thus  appear  that  the  hospital  fund,  accruing  from  a  tax 
upon  the  pay  of  the  navy,  was  the  only  means  resorted  to  for  the 
acquisition  of  the  property,  the  best  portion  of  which  has  been  alien- 
tai  for  objects  not  contemplated  by  the  statutes  authorizing  this  de- 
duction from  the  pay  of  the  navy. 

Very  respectfully,  your  obedient  servant, 

W.  WHELAN. 
Hon.  Warren  Winslow, 

House  of  Representatives  >  Washington. 


35nr  Conoress,  \   HOUSE  OF  REPRESENTATIVES.     (  Report 
\ttSestion.     $  \  No.  365. 


PARAGUAY. 

[To  accompany  Joint  Resolution  H.  R.  No.  99.] 


*£  % 


Mat  4,  1858. 


Mr.  Ritchie,  from  the  Committee  on  Foreign  Affairs,  made  the  fol- 
lowing 

REPORT. 

The  Committee  on  Foreign  Affairs ,  to  whom  was  referred  that  part  of  the 
President's  message  which  relates  to  the  difficulties  between  the  United 
States  and  the  republic  of  Paraguay,  have  had  the  same  under  con* 
Meration,  and  beg  leave  to  report : 

That  in  1845  the  government  of  Paragnay  published  decrees  in* 
vitiDg  foreigners  to  come  and  reside  in  that  country  for  the  purpose 
of  carrying  on  manufactures  and  commerce,  and  promising  to  such  as 
would  introduce  machinery  or  kinds  of  industry  not  before  used  in 
that  country,  exclusive  privileges  with  regard  to  said  machinery  and 
industry  for  a  certain  number  of  years. 

Induced  by  these  decrees,  a  number  of  citizens  of  the  United  States 
sent  out  steamboats,  and  commenced  navigating  the  waters  of  Para- 
guay. They  erected  a  wharf;  built  and  put  into  operation  a  saw-mill, 
tod  established  a  cigar  factory.  For  a  time  these  enterprises  received 
the  protection  and  encouragement  of  the  government  of  Paraguay,  as 
promised  in  its  decrees.  Subsequently,  however,  this  protection  was, 
without  any  just  reason,  withdrawn.  Arbitrary  and  unjust  decrees, 
suggested,  apparently,  by  the  personal  and  private  interests  of  the 
president  ot  Paraguay,  were  issued  against  the  said  citizens  of  the 
United  States,  who,  after  being  subjected  to  many  indignities  and  to 
a  total  loss  of  their  property,  were  finally  compelled  to  abandon  the 
country. 

[For  a  detailed  account  of  these  events,  see  documents  which  ac- 
company Senate  Report  on  this  subject,  No.  60,  1st  session  of  35th 
Congress.] 

Tour  committee  report  further,  that  a  treaty  was,  in  1853,  diawn 

up  and  signed  by  the  minister  of  the  United  States  and ^_— 

on  behalf  of  the  government  of  Paraguay.  This  treaty  was  sub- 
stantially the  same  as  other  treaties  entered  into  by  Paraguay  with 
Great  Britain,  France,  and  Sardinia,  which  are  now  in  force.  When 
the  treaty  with  the  United  States  was  before  the  Senate  of  the  United 
States  for  ratification,  it  was  found  to  require  some  verbal  amend- 
ments, such  as  the  substitution  of  the  words  "  The  United  States  of 
America"— the  proper  title  of  our  government — for  the  words  "  The 
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North  American  Union/'  which  had  been  erroneously  inserted  in  the 
treaty.  These  amendments  were  made,  and  the  treaty  thus  amended 
was  sent  to  Paraguay  for  ratification.  When  these  amendments  were 
submitted  to  the  President  of  Paraguay,  he  refused,  in  a  very  insult- 
ing manner,  to  ratify  them,  and  closed  all  correspondence  on  the  sub- 
ject.— (See  documents  above  referred  to.) 

Your  committee  further  report  that  the  United  States  steamship 
Water  Witch,  Thomas  J.  Page,  lieutenant  commanding,  was,  by 
direction  of  the  President  of  the  United  States  and  under  instruc- 
tions from  the  Secretary  of  the  Navy,  despatched  "to  survey  and 
explore  the  river  La  Plata  and  its  tributaries,"  which  by  the  proper 
authorities  had  been  declared  open  to  commerce.     In  pursuit  of  the 
objects  of  his  expedition,  Lieutenant  Page  obtained  the  permission  of 
the  Argentine  Confederation  and  of  the  province  of  Corrientes,  and 
was  earnestly  requested  by  the  president  of  the  said  confederation  and 
the  governor  of  Corrientes,  to  explore  a  portion  of  the  Parana  river, 
which  forms  the  boundary  between  Corrientes  and  Paraguay.    The 
right  to  navigate  that  portion  of  the  Parana  was  common  to  Paraguay 
and  the  Argentine  Confederation.    No  right  or  claim  to  the  exclusive 
use  or  jurisdiction  of  this  part  of  the  Parana  has  been  alleged  on  be- 
half of  Paraguay.     The  right,  moreover,  to  navigate  the  Parana,  so 
far  as  the  province  of  Corrientes  extends,  is  secured  to  the  United 
States  by  treaty  with  the  Argentine  Confederation. 

In  conformity  with  the  permission  and  requests  aforesaid,  Lieutenant 
Jeffers,  in  charge  of  the  Water  Witch,  commenced  on  the  1st  day  of 
February,  1855,  to  make  a  survey  of  a  part  of  the  Parana  river  be- 
tween the  Argentine  Confederation  and  Paraguay.  On  the  same  day, 
whilst  engaged  in  making  the  survey  and  aground  in  a  channel-way, 
which  was  more  on  the  Corrientes  than  on  the  Paraguay  side  of  the 
river,  the  Water  Witch  was  fired  into  from  the  Paraguyan  fort  Stapera. 

The  Water  Witch  was  hulled  ten  times  by  the  shot  from  the  fort, 
the  wheel  was  shot  away,  and  Samuel  Chaney,  the  helmsman,  was 
mortally  wounded.  The  fire  from  the  fort  was  continued  until  the 
Water  Witch  was  backed  down  the  stream,  out  of  range.  This 
attack  was  made  without  any  provocation,  in  waters  not  under  the 
exclusive  jurisdiction  of  Paraguay,  on  a  ship-of-war  of  the  United 
States  engaged  in  a  purely  scientific  investigation,  under  instructions 
from  our  own  government  and  in  compliance  with  the  wishes  of  the 
Argentine  Confederation  and  the  province  of  Corrientes. 

No  reparation  or  apology  for  this  outrage  has  been  made  by  Para- 
guay ;  on  the  contrary,  the  conduct  of  the  government  of  Paraguay 
has  been  insulting  and  defiant. — (See  documents  above  referred  to  and 
those  which  accompany  the  message  of  the  President  of  the  United 
States.) 

In  view  of  all  the  circumstances,  the  committee  are  of  opinion  that 
the  outrages  upon  our  citizens  and  the  wanton  attack  upon  the  Water 
Witch  require  redress,  and  that  our  relations  with  Paraguay  ought  to 
be  put  on  such  a  footing  as  will  give  security  against  such  occurrence* 
as  those  above  mentioned  in  future,     i 

Thecommittee,  therefore,  recommend thepaseageof  the  accompanying 
resolution. 


35th  Congribs,  )    HOUSE  OF  REPRESENTATIVES.    (  Bbpobt 
Id  Session.     \  {  No.  366. 


CLAIMS  OF  STATES  OF  MAINE  AND  MASSACHUSETTS. 

[To  accompany  Bill  H.  R.  No.  548.] 


May  4,  1858. 


Mr.  Ritchie,  from  the  Committee  on  Foreign  Affairs,  made  the  following 

REPORT. 

The  Committee  on  Foreign  Affairs,  to  whom  was  re/erred  certain  claims 
of  the  States  of  Maine  and  Massachusetts,  arising  under  a  treaty 
11  To  settle  ana  define  the  boundaries  between  the  Territories  of  the 
United  States  and  the  possessions  of  her  Britannic  Majesty  in  North 
America/9  &c.,  ratified  August  22,  1842,  dated  August  9,  1842, 
respectfully  report : 

• 
That  by  article  fourth  of  said  treaty,  (8  Statutes  at  Large,  5*74,)  the 
United  States  agreed  to  ratify  certain  titles,  and  confirm  and  quiet 
certain  claims  to  lands.  This  agreement  could  only  be  carried  into 
effect  by  the  agency  of  Maine  and  Massachusetts,  the  States  owning 
or  claiming  the  lands  which  had  been  the  subject  of  dispute  with 
Great  Britain.  Part  of  the  money  now  claimed  by  the  said  States  is 
for  expenses  incurred  in  the  fulfilment  of  the  said  4th  article  of  said 
treaty,  and  as  the  obligation  in  the  article  was  incumbent  on  the  United 
States,  the  committee  are  of  opinion  that  the  United  States  are  bound 
to  repay  to  the  said  States  the  amount  expended  by  them  as  aforesaid. 
By  the  fifth  article  of  said  treaty,  the  United  States  agreed  to  pay 
to  Maine  and  Massachusetts  all  claims  for  expenses  incurred  by  them 
theretofore  in  protecting  the  disputed  territory,  &c. — (See  Statutes  at 
L*rge,  8  vol.,  page  575.)  The  remaining  claims  of  those  now  pre- 
sented by  Maine  and  Massachusetts  arise  under  this  fifth  article,  and 
in  the  opinion  of  the  committee  they  ought  to  be  paid  by  the  United 

Appropriations  to  the  said  States,  for  claims  similar  to  those  now 
presented  and  arising  nnder  the  said  treaty,  have  heretofore  been  made 
V  Congress,  and  the  validity  of  the  claims  has  been  uniformly  recog- 
nized by  the  United  States. 

The  following  acts  of  Congress  are  referred  to  in  which  appropria- 
tions similar  to  those  now  asked  for  have  been  made : 

Act  of  3d  March,  1843,  sections,  (Statutes  at  Large,  5  vol.,  p.  623.) 
Act  of  17th  Jane,  1844,  (5  Statutes  at  Large,  695.)  Act  of  3d  March, 
1*51,  (9  Statutes  at  Large,  p.  626.) 

This  act  allows  interest  to  Maine  on  money  borrowed  and  expended 
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by  that  State  in  protecting  the  frontier  during  the  years  1839, 1840,. 
and  1841. 

Act  of  31st  August,  1852,  (10  Statutes  at  Large.)  This  act  directs 
the  payment  of  balances  due  to  Maine  and  Massachusetts,  and  also 
directs  the  payment  of  interest. 

The  committee  therefore  recommend  the  adoption  of  the  accompa- 
nying bill. 


35th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (  Report 
1*/  Session.      J  (  No.  367. 


E.  GEORGE  SQUIER. 

[To  accompany  Bill  H.  R.  No.  553  ] 


May  5,  1858. 


Mr.  Sickles,  from  the  Committee  on  Foreign  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Foreign  Affairs,  to  ivhom  was  referred  the  memorial 
of  E.  George  Squier,  of  New  York,  submit  the  following  report: 

That  Mr.  Squier  was  commissioned  charge  d'affaires  of  the  United 
states  to  Guatemala  on  the  2d  oi  April,  1849  ;  that,  in  addition  to  this 
omtnission,  he  was  formally  accredited  as  charge  d'affaires  to  the 
republics  of  San  Salvador,  Nicaragua,  Costa  Rica,  and  Honduras, 
*;th  full  powers  to  negotiate  treaties  with  each  of  these  governments ; 
that  be  did  negotiate  treaties  with  Guatemala,  San  Salvador,  Nicara- 
gua, Costa  Rica,  and  Honduras,  and  represented  fully  and  faithfully 
the  interests  of  the  United  States  at  each  of  these  governments,  and 
his  services  were  regarded  by  the  President  and  the  Department 
A  State  as  of  great  importance,  at  a  most  interesting  juncture  of  our 
relations  in  that  quarter,  and  especially  in  connexion  with  the  negotia- 
tions which  were  going  on  here  at  the  same  time  with  Great  Britain. 
The  memorialist  claims  an  outfit  to  each  of  these  governments  to  which 
he  was  accredited,  and  also  the  amount  of  salary  from  the  date  of  his 
Waving  Central  America  (28th  of  June,  1850)  to  the  date  of  his  ceas- 
ing to  be  employed  in  the  service  of  the  government,  (13th  of  Septem- 
ber, 1850.) 

The  precedents,  as  afforded  hy  the  legislation  of  the  country,  show, 
'tat  when  a  minister  has  been  accredited  to  one  government,  and  sent 
by  instructions  from  the  State  Department  to  another,  that  an  outfit 
ias  been  considered  proper,  and  has  been  appropriated  hy  Congress. 

Mr.  Murray,  in  1800,  was  minister  resident  of  our  government  at 
the  Hague ;  he  was  specially  sent  to  Paris,  for  which  he  was  allowed 
«i  outfit  of  $9,000. 

Mr.  Madison,  in  1804,  was  our  minister  at  London,  and  was  sent 
•pecially  to  Spain,  and  was  allowed  an  outfit  of  the  same  sum. 

In  1806  Mr.  Pinckney,  of  Maryland,  was  appointed  minister  to 
Jfauaia  ;  he  was  required  to  present  letters  of  credence  at  Naples,  for 
Hich  he  was  allowed  $9,000  expenses  in  form  of  an  outfit. 
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In  1854  Hon.  John  Bozman  Kerr,  of  Maryland,  was  charge  d'af- 
faires to  Nicaragua,  and  was  instructed  to  proceed  to  Guatemala 
with  letters  of  credence  ;  for  this  service  he  was  allowed  an  outfit  cor- 
responding to  his  grade  of  $4,500. — (See  U.  S.  Statutes  at  Large,  X 

291.) 

In  1852  Hon.  Robert  C.  Schenck  was  minister  of  Brazil.  He  re- 
ceived powers  and  credence  to  proceed  to  the  Argentine  Confederation 
and  to  Uraguay,  which  he  did,  and  negotiated  treaties  with  those 
States,  for  which  services  he  received  two  additional  outfits  of  $9,000 
each. — (See  U.  S.  Statutes  at  Large,  X  559.) 

In  1852  Hon.  John  S.  Pendleton,  of  Virginia,  was  minister  at 
Buenos  Ayres.  He  was  commissioned,  jointly  with  Mr.  Schenck,  to 
proceed  to  the  Argentine  Confederation,  and  negotiated  two  treaties 
with  the  republics  of  Paraguay  and  Uraguay,  for  which  he  received 
two  corresponding  outfits. — (See  Report  of  Committee  on  Foreign 
Relations,  House,  34th  Congress,  1st  sesssion,'  No.  1  ;  acts  of  Con- 
gress of  1st  session  of  34th  Congress,  private,  page  5.) 

Under  these  precedents,  your  committee,  while  they  do  not  concede 
the  amount  claimed  by  the  memorialist  for  full  outfits  to  each  of  the 
five  republics  to  which  he  had  letters  of  credence,  yet  for  those  to 
which  he  actually  went,  and  with  which  he  negotiated  important 
treaties,  they  think  it  just  and  proper  he  should  be  allowed  an  outfit 
corresponding  to  his  grade  of  service.  It  does  not  appear  from  the 
statement  of  the  memorialist  that  Mr.  Squier  actually  did  go  to  the 
capitals  of  Guatemala  or  Costa  Rica,  although  he  did  negotiate  a 
treaty  with  the  latter  republic,  yet  he  did  proceed  to  and  remain  at 
the  capitals  of  Nicaragua,  San  Salvador,  and  Honduras,  and  negotia- 
ted treaties  with  each  of  these  powers,  and  for  these  services  he  should 
be  paid. 

He  has  already  been  allowed  one  outfit.  Tour  committee  therefore 
report  a  bill  for  two  more  at  the  grade  of  his  service,  $9,000,  and  also 
his  salary,  which  is  equitably  due,  from  the  date  of  his  leaving  Cen- 
tral America  on  leave  (28th  June,  1850)  to  the  date  of  his  recall, 
(13th  September,  1850,)  $937. 

The  communication  of  the  Secretary  of  State  is  herewith  communica- 
ted, marked  A. 

A. 

Department  of  State, 

Washington,  April  12,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of 
the  7th  instant,  enclosing  the  memorial  of  Mr.  E.  George  Squier, 
setting  forth  the  nature  and  extent  of  his  services  in  Central  America, 
whilst  residing  there  in  a  diplomatic  character,  and  applying  for  a 
sum  equal  to  the  outfit  of  a  charge  d'affaires  to  each  of  the  republics 
to  which  he  was  accredited  and  with  which  he  opened  relations. 

In  compliance  with  your  request  that  the  Committee  on  Foreign 
Affairs  be  furnished  with  such  evidence  relating  to  said  services  as 
may  be  afforded  by  the  files  of  this  office,  I  have  to  communicate  the 
following  data: 
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Mr.  Sqaier  was  commissioned  as  charge  d'affaires  of  the  United  States 
to  Guatemala  on  the  2d  April,  1849,  during  the  recess  of  Congress, 
which  appointment  was  duly  confirmed  by  the  Senate  in  March,  1850. 

Besides  the  letter  of  credence  which  was  furnished  to  him  in  his 
character  of  charge  d'affaires  to  Guatemala,  Mr.  Squier  was  formally 
accredited  to  the  republics  of  San  Salvador,  Nicaragua,  Costa  Rica, 
and  Honduras,  by  separate  letters  to  the  ministers  for  foreign  affairs  of 
those  governments,  which  credentials  were  of  the  same  scope  and  effect 
as  that  addressed  to  the  minister  for  foreign  affairs  of  Guatemala. 

The  President  also  conferred  upon  Mr.  Squier,  in  due  form,  full 
and  separate  powers  to  negotiate  treaties  with  the  governments  of 
Guatemala,  San  Salvador,  Nicaragua,  Honduras  and  Costa  Rica. 
With  the  first  four  of  these  republics  Mr.  Squier  concluded  important 
treaties,  two  of  which  were  submitted  by  the  President  to  the  Senate 
for  ratification  ;  one  of  the  others  was  withheld  only  because  it  had 
been  anticipated  by  a  different  negotiation,  and  the  fourth  for  political 
reasons.  Mr.  Sq trier's  services  in  Central  America  were  regarded  by 
the  President  and  by  the  department  as  of  great  importance  and  value, 
at  a  most  interesting  juncture  of  our  relations  in  that  quarter,  and 
especially  in  connexion  with  the  negotiations  which  were  going  on 
here  at  the  same  time  with  Great  Britain.  He  was  informed  on  the 
25th  October,  1849,  that  "  the  President  has  been  gratified  with  the 
intelligence  and  activity  evinced"  by  him;  on  the  20th  November, 
that  the  department  "justly  appreciated  his  energy,  zeal  and  ability," 
and  he  was  "  especially  thanked  for  the  valuable  information  con- 
tained in  his  despatches."  On  the  7th  May,  1850,  he  was  told  that 
his  "  conduct  in  the  negotiation  of  the  treaty  with  Nicaragua,  which 
was  the  great  business  of  his  mission,  has  been  highly  approved  by 
his  government."  In  reply  to  an  application  for  leave  of  absence,  the 
department  stated  to  him  that  "the  energy  and  zeal  which  he  had 
exhibited  in  the  public  service  and  the  state  of  his  health  entitled  him 
to  it."  Mr.  Squier  accordingly  came  home  under  that  leave ;  whilst 
here,  a  new  administration  was  organized,  and  he  was  superseded. 

The  precedents  referred  to  in  the  memorial  of  Mr.  Squier  are  perti- 
nent to  his  application.  The  "letters  of  credence"  and  "full  powers" 
bestowed  upon  the  functionaries  named,  were  documents  of  precisely 
the  same  character  as  those  hereinbefore  mentioned  as  furnished  to 
Mr.  Squier. 

The  information  communicated  to  the  department  by  the  memo- 
rialist was  of  the  most  varied  and  important  character.  His  despatches 
▼ere  accompanied  by  maps,  memoirs,  and  sketches,  illustrative  of  the 
geographical  and  physical,  as  well  as  of  the  political  condition  of  the 
countries  which  he  visited;  and  by  his  contributions  in  these  respects,  as 
well  as  by  his  more  immediate  diplomatic  functions,  he  has  largely  pro- 
moted the  existing  relations  between  our  own  country  and  Central 
America,  and  the  benefits  legitimately  resulting  therefrom. 

I  return  herewith  Mr.  Squier's  memorial ;  and  have  the  honor  to  be, 
«r,  your  obedient  servant, 

LEWIS  CASS. 

Hon.  D.  E.  Sickles, 
(Of  Committee  on  Foreign  Affairs,) 

House  of  Representatives. 


3Sn  Congress,  \    HOUSE  OF  REPRESENTATIVES,     i  Report 
M  Session,     i  1  No.  368. 


WILLIAM  G.  MOORHEAD. 


May  5,  1858. 


Mr.  Clay,  from  the  Committee  on  Foreign  Affairs,  made  the  following 

REPORT. 

TU  Committee  on  Foreign  Affairs,  to  whom  was  referred  the  memorial 
of  William  G.  Moor  head,  moke  thefolloioing  report : 

The  memorialist  claims  for  services  as  acting  charge  d'affaires  at 
Chili,  from  the  surrender  of  the  archives  by  William  Crump,  late 
charge  d'affaires,  November  1,  1847,  to  the  presentation  of  Seth 
Barton,  his  successor,  January  10,  1848;  and  to  like  services  from  the 
surrender  of  the  archives  by  Seth  Barton,  22d  May,  1849,  to  the 
recognition  of  Bailie  Peyton,  18th  February,  1850,  amounting  to 
14,162  20. 

It  appears  from  the  letter  of  Mr.  Crump,  a  copy  of  which  accom- 
panies the  memorial,  that  the  archives  of  the  legation  were  left  in  the 
custody  of  Mr.  Moorhead,  United  States  consul,  at  Valparaiso ;  Mr. 
Barton,  who  succeeded  Mr.  Crump,  arrived  at  his  post  on  1st  Janu- 
ary, 1848,  and,  in  his  first  despatch,  advises  the  State  Department 
riat  he  "had  received  the  papers  and  books  of  the  legation  from 
Samuel  F.  Haviland,  of  Santiago,  who  had,  from  time  to  time  and 
-or  jears,  appropriated  apartments  in  his  private  dwelling  for  their 
accommodation."  Independent  of  this  discrepancy  of  testimony,  the 
custody  of  the  archives  of  legation  could  not  involve  any  diplomatic 
services,  upon  which  this  claim  is  based.  "  Mr.  Moorhead,"  says  the 
Secretary  of  State,  "  was  not  authorized  to  perform  any  diplomatic 
Jerrices,  nor  is  there  evidence  in  the  department  that  he  was  required 
to  do  so  by  the  exigencies  of  public  business." 

This  case  has  been  presented  again  and  again  to  Congress  since 
1852,  and  in  each  case  the  Committee  on  Foreign  Affairs  have  been 
discharged  from  consideration  of  the  subject,  and  your  present  com- 
mittee pray  the  same. 


i 


35ra  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (   Report 
IriSeuio*.     S  J  No.  369. 
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[To  accompany  Bill  H.  B.  No.  68.] 


Mat  10,  1858. 


Ifr.  Fablknek,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT, 

The  Committee  on  Military  Affairs,  to  whom  was  referred  House  Bid 
No.  58,  "  For  the  completion  of  military  roads  %n  the  Territory  of 
Washington"  have,  according  to  order,  had  the  same  under  consid- 
eration, and  report  the  same  with  amendments. 

They  submit,  as  part  of  their  report,  the  following  correspondence: 

War  Department, 
Washington,  May  6,  1858. 

Sir  :  Referring  to  my  letter  to  yon  of  the  17th  February  last,  I  have 
now  the  honor  to  transmit  a  communication  from  the  officer  in  charge 
of  the  Topographical  Bureau,  enclosing  a  copy  of  Lieutenant  G.  H. 
Mendell's  report  relative  to  the  construction  of  certain  military  roads 
in  the  Territories  of  Oregon  and  Washington. 
Very  respectfully,  your  obedient  servant, 

JOHN  B.  FLOYD, 
Secretary  of  War. 
Hon.  C.  J.  Faulkner, 

Of  Committee  on  Military  Affairs, 

House  cf  Representatives. 


Bureau  of  Topographical  Engineers, 

Washington,  May  4,  1858, 

Sir  :  In  addition  to  the  information  furnished  by  this  bureau  on  the 
13th  February  last,  in  answer  to  a  letter  from  the  Hon.  Mr.  Faulkner, 
of  the  Military  Committee  of  the  House  of  Representatives,  in  rela- 
tion to  the  construction  of  certain  military  roads  in  Oregon  and 
Washington  Territories,  I  have  the  honor  of  transmitting  herewith  a 
copy  °f  a  report  from  Lieutenant  G.  H.  Mendell,  corps  topographical 
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engineers,  the  officer  in  the  immediate  charge  of  the  construction  of 
roads  in  these  Territories,  giving  his  views  in  regard  to  those  referred 
to  in  the  letter  of  Mr.  Faulkner. 

Kespect fully,  sir,  your  obedient  servant, 

J.  0.  WOODRUFF, 
Cajpt.  Top.  Eng.,  Ass't  in  Charge. 
Eon.  John  B.  Floyd, 

Secretary  of  War. 


San  Francisco,  Caui-crnta, 

April  2,  1858: 

Major  :  In  accordance  with  your  instructions,  I  submit  the  follow- 
ing report  on  Bills  Nos.  56,  58,  and  178. 

1st.  Bill  No.  56,  in  relation  to  the  Astoria  and  Salem  military 
road. 

In  reference  to  this  subject  I,  have  nothing  to  add  to  my  recommen- 
dation in  my  last  annual  report,  which,  on  account  of  the  unevenness 
of  the  country,  as  also  of  the  dense  timber  with  which  it  is  covered, 
recommends  an  additional  appropriation  of  $30,000. 

2d.  Bill  No.  58,  military  road  from  Fort  Steilacoom  to  Fort  Walla- 
Walla,  Washington  Territory. 

From  what  I  have  been  able  to  learn  by  inquiry  from  the  most  re- 
liable sources  within  my  reach,  I  am  quite  of  the  opinion  that  the 
sum  contemplated  would  not  be  sufficient  at  the  present  time  to  give 
the  road  that  permanence  whieh  is  desirable.  It  is  my  belief  that  no 
wagon  has  ever  passed  over  this  route  from  the  west,  and  that  fifty 
miles  of  the  road  east  of  Porter's  prairie  (which  is  at  the  lower  cross- 
ing of  White  river)  will  require  a  large  expenditure  in  grading,  cut- 
ting, and  bridging,  to  make  it  practicable.  Five  hundred  dollars  per 
mile  I  should  regard  as  a  low  estimate — in  all,  $25,000. 

In  a  military  point  of  view,  all  roads  crossing  the  Cascade  moun- 
tains are  of  paramount  importance.  The  largest  and  most  formidable 
tribes  of  Indians  on  our  borders,  yet  unsubdued,  occupy  the  valleys  of 
the  Yakima  and  other  adjacent  streams.  The  ties  connecting  these 
Indians  with  those  on  the  Sound  are  of  a  close  nature,  owing  to  mar- 
riages and  other  can-sea,  and  the  feeling  of  the  tribes  on  the  Sound 
may  be  generally  inferred  from  the  attitude  of  those  living  east  of  the 
mountains.  The  time  will  soon  come  when  the  subjection  of  the  tribes 
living  on  the  waters  of  the  Columbia  will  be  essentially  necessary,  and 
it  is  probable  that  this  will  be  attended  by  an  Indian  war  on  tbe 
Sound.  In  this  contingency,  it  will  readily  appear  that  the  means  of 
communication  by  way  of  the  mountains  cannot  be  too  good. 

3d.  Bill  No.  58,  military  road  from  Fort  Vancouver  to  Fort  Steila- 
coom, Washington  Territory. 

In  my  last  annual  report  an  estimate  of  $15,000  was  submitted  to 
continue  the  road  from  the  Cowlitz  plains  to  Monticello,  near  tbe 
mouth  of  Cowlita  river.    To  continue  the  road  up  the  Columbia  from 
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the  Cowlitz  to  Vancouver,  a  distance  of  50  miles,  the  minimum  esti- 
mate submitted  is  $500  per  mile — in  all,  $25,000 

4th.  Bill  No.  58,  military  road  from  Fort  Vancouver  to  Fort  Dalles, 
Oregon  Territory. 

The  amount  estimated  for  by  my  predecessor  for  the  improvement 
of  the  trail  between  the  points  named  would  doubtless  be  sufficient  for 
the  purpose ;  and  as  the  quartermaster's  department  annually  send 
many  animals  from  one  post  to  the  other,  generally  by  steamboats, 
at  the  rate  of  $8  or  $10  per  head,  a  large  expense  might  be  saved  by 
this  improvement,  as  then  they  could  be  sent  by  the  trail. 

5th.  Bill  No.  1 78,  road  from  the  mouth  of  the  Columbia  river,  by 
Shoalwater  bay  and  Gray's  harbor,  to  Olympia. 

I  have  no  reliable  information  of  sufficient  extent  to  enable  me  to 
speak  with  entire  confidence  on  this  road.  The  condition  of  the  road 
touching  Gray's  harbor  will  much  increase  its  length  or  necessitate 
its  location  through  a  section  of  country  quite  unknown,  viz :  between 
Gray's  harbor  and  Olympia.  A  road  from  the  mouth  of  the  Columbia 
river,  by  way  of  Shoalwater  bay,  would  be  about  70  miles  in  length, 
intersecting  the  Vancouver  and  Steilacoom  military  road,  at  Davis', 
six  miles  south  of  Skookum  Chuck  To  take  in  Gray's  harbor,  the 
road  would  be  from  120  to  140  miles  in  length.  The  routes  are  ap- 
proximately located  on  the  accompanying  map.  A  minimum  estimate 
of  the  cost  of  construction  would  bo  $500  per  mile.  The  country  is 
heavily  timbered,  and  is  also  quite  mountainous. 

I  quite  concur  in  the  views  of  the  bureau,  as  expressed  in  the  report 
of  February  13,  1858,  as  to  the  importance  of  these  roads. 

6th.  Bill  No.  178,  military  road  from  Olympia  to  Port  Townsend. 

Little  is  known  of  the  country  to  be  traversed  by  this  route.  It  is 
mountainous,  and  doubtless,  like  most  other  sections  of  the  Territory, 
is  heavily  timbered.  The  distance  is  from  100  to  120  miles  ;  $500 
per  mile  will  be  necessary  for  its  construction. 

7th.  Bill  No.  178,  military  road  from  Seattle  to  Fort  Colville, 
150,000. 

The  route  to  be  followed  by  this  road  would  doubtless  be  by  the 
Snoqualmoo  Pass,  which  has  been  proved  to  be  the  best  through  the 
Cascade  mountains,  being  practicable  when  none  others  are. 

The  country,  for  perhaps  100  miles  east  of  Seattle,  is  heavily  tim- 
bered and  mountainous.  The  amount  proposed  will  doubtless  be 
sufficient  to  make  a  passable  wagon  road  over  the  line. 

This  route  I  would  suggest  as  one  of  the  most  important  of  those 
proposed.  It  is  certain  that  very  considerable  settlements  will  be 
made  at  and  near  Fort  Colville,  and,  as  is  observed  by  the  bureau, 
Seattle  is  a  natural  outlet  of  the  country.  A  better  road,  at  a  less 
expense,  could  be  made  on  this  route  than  on  any  other  over  the 
Cascade  mountains,  and  would  be,  in  my  opinion,  most  essential  in 
case  of  Indian  hostilities,  which  hostilities  may  always  be  expected. 
A  map,  sufficiently  accurate  to  show  the  position  of  some  of  the  pro- 
posed routes,  is  transmitted. 

With  more  time  and  opportunity  to  collect  facts,  much  more  could 
be  said  in  favor  of  these  roads,  and  it  is  to  be  regretted  that  it  is  im- 
possible now  to  do  justice  to  the  subjects. 
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One  can  scarcely  be  wide  of  the  mark  in  building  roads  in  Wash- 
ington Territory,  where  the  surface  of  the  country  presents  so  many 
difficulties,  and  where  the  population  is  too  sparse  to  overcome  them ; 
and  it  may  be  said  that  expensive  wars  may  De  anticipated  with  the 
Indian  tribes  there  for  many  years  to  come. 

During  the  last  war  upon  the  Sound,  much  difficulty  was  expe- 
rienced, owing  to  the  ignorance  of  all  as  to  the  topography  of  the 
country,  and  to  the  want  of  communication.  Much-  delay  and  ex* 
pense  were  entailed  upon  the  government  from  these  causes,  and  I 
would  regard  the  construction  of  these  roads  as  measures  of  economy, 
in  view  of  an  almost  certain  recurrence  of  this  state  of  affairs. 
I  am,  sir,  very  respectfully,  your  obedient  servant. 

G.  H.  MENDELL, 
1*1  Lieutenant  Topographical  Engineers. 
Major  Hartman  Bachb, 

Top.  Engineers y  Superintendent  of  Military  Roads, 

San  Francisco }  California. 


Bureau  of  Topographical  Engineers, 

Washington,  February  13,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  your  direction  to  report  upon 
the  Bills  Nos.  56,  58,  and  178,  referred  to  in  the  letter  of  the  Hon. 
Mr.  Faulkner,  of  the  Military  Committee  of  the  House  of  Representa- 
tives, of  the  2d  instant. 

1st.  Bill  No.  56,  in  relation  to  the  military  road  from  Astoria  to 
Salem,  Oregon  Territory. 

I  beg  leave  to  refer  to  the  annual  report  of  this  bureau,  and  the  re- 
port of  the  engineer  officer  in  charge,  appended  thereto,  in  which  will 
be  found  the  estimate  for  an  additional  appropriation  of  $30,000  for 
the  purpose  of  rendering  the  road  practicable  for  wagons. 

2d.  Bill  No.  58,  military  road  from  Fort  Steilacoom  to  Fort  Walla- 
Walla,  Washington  Territory. 

This  road  was  opened  under  the  direction  of  the  War  Department. 
The  officer  in  charge  recommended  an  additional  appropriation  of 
$10,000,  which,  "in  connexion  with  what  has  already  been  expended, 
will  give  to  the  work  a  permanence  and  stability  that  it  justly  de- 
mands, even  at  the  present  time,  as  the  only  military  and  commercial 
thoroughfare  into  this  portion  of  the  Territory."  He  also  recommends 
that  the  amount  expended  by  the  citizens  of  the  Territory  in  opening 
the  road  from  Steilacoom  to  the  mountains,  the  greater  part  of  which 
was  adopted  as  the  military  road,  be  refunded.  It  is  believed  that 
this  amount  will  not  exceed  $10,000.  It  is  therefore  recommended 
that  this  amount,  or  so  much  thereof  as  may  be  necessary,  be  appro- 
priated for  this  purpose. 

The  amount,  therefore,  required  for  the  Fort  Steilacoom  and  Fort 
Walla- Walla  military  road  is  $20,000. 
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3d.  Bill  No.  58,  military  road  from  Fort  Vancouver  to  Fort  Steila- 
ooom. 

In  the  annual  report  of  this  bureau  will  be  found  the  estimate  of 
the  engineer  officer  in  charge,  amounting  to  $15,000. 

The  engineer  reports  that  a  good  ordinary  wagon  road  from  the 
Cowlitz  plains  to  Fort  Steilacoom  will  be  completed  by  the  1st  of  No- 
femher,  1867. 

"  The  next  step  to  be  taken  on  this  route  is  to  continue  the  road  to 
the  Columbia  river." 

"  In  a  military  point  of  view,  it  is  of  great  importance  that  there 
should  be  a  good  road  over  this  route." 

"It  is  respectfully  recommended  that  an  additional  appropriation  be 
aeked  for,  which,  in  addition  to  the  balance  on  hand,  will  be  sufficient 
to  construct  a  good  road  from  the  Cowlitz  plains  to  Monticello,  a  dis- 
tance of  30  miles.     The  estimate  is  $15,000." 

No  bridges  appear  to  be  included  in  this  estimate. 

4th.  Bill  No.  58,  military  road  from  Fort  Vancouver  to  the  Dalles. 

The  construction  of  the  road,  as  shown  by  the  survey  and  reports, 
can  only  be  effected  at  an  enormous  cost,  say  $1,000  per  mile.  The 
engineer  officer  in  charge  reports,  "  good  steamboat  navigation  from 
Vancouver  to  the  Cascades,  a  good  road  across  the  '  Portage/  and  a 
continuation  of  steamboat  navigation  thence  to  the  Dalles,  certainly 
Ailfil  all  the  conditions  of  a  military  road  from  the  Dalles  to  Colum- 
bia barracks,  and  is  the  only  practicable  route." 

He  recommends  a  plank  road  across  the  Portage,  and  estimates  the 

cost  thereof  at $13,799 

He  also  estimates  for  "improving  the  trail  from  Columbia 

barracks  to  the  Dalles  of  the  Columbia,  for  a  dragoon 

road  and  for  pack  animals" 8,000 

Total 21,799 

The  engineer  officer  now  in  charge  report?,  (see  annual  report  of 
this  year,)  "there  is  an  excellent  summer  road." 
s "  The  quartermaster's  department  have  made  use  of  the  road  ever 
Mice  its  construction." 

The  estimate  should  doubtless  be  increased  to  $17,000,  in  order  to 
cover  all  expenses  of  repairs  of  the  road  to  prepare  it  for  planking. 
In  a  military  point  of  view,  the  dragoon  trail  is  of  great  importance. 
The  total  amount  of  the  estimate  will  then  be  $?5,000. 

5th.  Bill  No.  178,  military  road  from  some  eligible  point  at  or  near 
the  mouth  of  the  Columbia  river,  via  Shoal  water  bay  and  Gregg's 
harbor,  to  Oiympia,  $60,000. 

There  is  no  information  in  the  bureau  in  reference  to  the  cost  of 
this  road. 

In  a  military  point  of  view,  the  road  is  essential ;  the  troops  at  the 
forts,  either  Steilacoom  or  Vancouver,  could  thus  be  readily  thrown 
upon  the  coast  to  control  the  Indian  bands  in  that  quarter. 

6th.  Bill  No.  178,  military  road  from  Oiympia  to  the  military  post 
uar  Fort  Townsend,  $50,000. 

There  is  no  information  in  the  bureau  in  reference  to  the  cost  of  this 
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road.     In  a  .military  point  of  view,  its  importance  cannot  be  ques- 
tioned. 

The  construction  of  this  and  the  roads  above  referred  to  would  tend 
to  facilitate  settlement,. the  result  of  which  would  be  such  a  force  of 
settlers  along  the  roads  as  would  render  military  protection  un- 
necessary. 

7th.  Bill  No.  178,  military  road  from  Seattle  to  Fort  Colville, 
$50,000.  m 

There  is  no  information  in  this  bureau  that  will  enable  the  estimate 
of  cost  of  construction  to  be  arrived  at.  As  a  portion  of  the  defence 
of  the  Territory,  the  construction  ef  this  road  is  deemed  very  essential. 

Seattle  is  the  natural  port  and  outlet  of  the  Yakima  country  east 
of  the  Cascades,  and  the  mining  region  about  Fort  Colville.  The 
Indian  tribes  are  reputed  to  be  numerous  and  warlike. 

It  cannot  be  questioned  that  all  the  roads  are  needed  for  the  move- 
ment of  troops,  and  are  recommended  for  favorable  consideration. 

Accompanying  the  bills  above  referred  to  is  a  petition  from  citizens 
of  Nebraska  Territory,  asking  an  appropriation  for  the  construction 
of  a  road  from  Nebraska  City  to  Fort  Kearney,  in  said  Territory. 

Nothing  is  known  in  this  office  in  regard  to  the  route  contemplated 
by  the  petitioners  for  a  road  between  the  points  named ;  but  if,  as 
represented  by  them,  a  saving  of  forty  miles  in  the  transportation  of 
military  stores  to  Utah  would  be  effected  by  the  construction  of  such 
a  road,  it  would  seem  to  be  a  matter  deserving  consideration. 
Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colonel  Corps  Engineers. 
.  Hon.  John  B.  Floyd, 

Secretary  of  War. 


35th  Congbbbs,  )   HOUSE  OF  REPRESENTATIVES.     J  Rbport 
1st  Session.     $  \  No.  370. 


KEEPERS  OF  LIFE  SAVING  STATION-HOUSES, 


Hit  10,  1858.— Ordered  to  be  printed. 


Mr.  J.  Glanct  Jonhb,  from  the  Committee  on  Ways  and  Means  made 

the  following 

REPORT. 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  following 
resolution  viz  :  "  Resolved,  That  the  Committee  on  Ways  and  Means 
be  directed  to  enquire  into  the  propriety  of  making  an  appropriation 
for  the  payment  of  the  keepers  of  the  Ufe  saving  station-houses  on  the 
coast  of  New  Jersey  and  New  York,  as  was  completed  by  the  passage 
of  the  act  authorizing  the  appointment  of  said  keepers  in  December, 
1864,"  beg  leave  to  report: 

That  under  the  provisions  of  the  act  of  Congress,  entitled  "  An  act 
for  the  better  preservation  of  life  and  property  from  vessels  shipwrecked 
on  the  coasts  of  the  United  States,"  approved  December  14,  1854, 
the  following  appropriations  have  heretofore  been  made : 

By  the  "  Act  making  appropriations  for  light-houses,  light-boats, 
bnoyg,  <fec.,  and  providing  for  the  erection  and  establishment  of  the 
same  and  for  other  purposes,"  approved  August  18,  1856. 

"  For  compensation  of  two  superintendents  for  the  life  stations  on 
the  coasts  of  Long  Island  and  New  Jersey,  three  thousand  dollars." 

"  For  compensation  of  fifty-four  keepers  of  stations,  at  two  hundred 
dollars  each  per  annum,  ten  thousand  eight  hundred  dollars." 

By  the  "  Act  making  appropriations  for  certain  civil  expenses  of 
the  government  for  the  year  ending  the  30th  June,  1858,"  approved 
March  3,  1857. 

"  For  compensation  of  two  superintendents  for  the  life  stations  on  the 
coasts  of  Long  Island  and  New  Jersey,  two  thousand  and  sixty-one 
dollars  and  fourteen  cents." 

"  For  compensation  of  fifty-four  keepers  of  stations,  seven  thousand 
one  hundred  and  twenty-three  dollars  and  eighty  cents." 

Thus,  it  will  be  perceived,  that  appropriations  have  been  made  "for 
the  payment  of  the  keepers  of  the  life  saving  station-houses  on  the 
coasts  of  New  Jersey  and  New  York,  as  was  contemplated  by  the 
passage  of  the  act  authorizing  the  appointment  of  said  keepers  in 
December,  1854,"  to  the  30th  June,  1858,  and,  further,  that  the 
Secretary  of  the  Treasury  in  the  estimates  of  appropriations  required 
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for  the  support  of  the  government  for  the  fiscal  year  ending  Jane  30, 
1859,  on  folio  40,  submits  the  following  items : 

"  Compensation  of  two  superintendents  for  the  life  sating  stations 
on  the  coasts  of  Long  Island  and  New  Jersey,  $3,000." 

"  Compensation  of  fifty-four  keepers  of  stations,  at  $200  each, 
$10,800.' ' 

For  which  provision  is  made  in  (Bill  H.  B.  No.  200)  "  making  appro- 
priations for  sundary  civil  expenses  of  the  government  for  the  year 
ending  the  30th  June,  1859,"  (page  4,  lines  75,  76,  77,  78,  and  79,) 
reported  by  this  committee  on  the  21st  January,  1858,  thus  rendering 
any  further  action  unnecessary,  and  beg  to  be  discharged  from  its 
further  .consideration. 


36th  Ooonrbss,  )    HOUSE  OF  REPRESENTATIVES.    (  Report. 
1st  Session.    $  )  No.  371. 


REGULATION  OF  RIGHT  OF.  SUFFRAGE  IN  THE  TERRI- 
TORIES. 

[To  accompany  Bill  H.  R.  No.  119.] 


May  10,  1858. 


Mr.  Zolliooffer,  from  the  Committee  on  the  Territories,  made  the 

following 

REPORT. 

The  Committee  on  the  Territories  have  had  under  consideration  the  bill 
to  regulate  and  make  uniform  the  right  of  suffrage  in  the  Territories 
of  the  United  States,  and  they  are  of  opinion  that  none  but  citizens 
of  the  United  States — that  is,  those  who  owe  allegiance  to  the  gov- 
ernment— should  be  permitted  to  exercise  any  rights  of  political  sov- 
ereignty within  such  Territories.  Some  of  the  considerations  which 
influence  them  to  this  opinion  they  beg  leave  now  to  state,  as  follows: 

In  expounding  the  letter  of  the  Constitution  of  the  United  States, 
the  Supreme  Court  has  decided  that  "  the  words  '  people  of  the  United 
States'  and  '  citizens'  are  synonymous  terms,  and  mean  the  same 
thin?.  They  both  describe  the  political  body  who,  according  to  our 
republican  institutions,  form  the  sovereignty,  and  who  hold  the  power 
aid  conduct  the  government  through  their  representatives. "     In  the 

{reamble  to  the  Constitution  it  is  declared,  that  the  "  people  of  the 
inited  States,"  for  the  benefit  of  themselves  and  their  posterity,  have 
ordained  and  established  this  Constitution.  The  court  has  also  de- 
clared that  the  territory  of  the  United  States  has  been  ' '  acquired  by 
the  general  government  as  the  representative  and  trustee  of  the  people 
of  the  United  States,  and  it  (the  territory)  must  therefore  be  held  in 
ihat  character  for  their  common  and  equal  benefit."  It  therefore  ap- 
pears as  a  settled  interpretation  of  the  Constitution,  that  the  citizens 
of  the  United  States,  having  ordained  and  established  the  government 
and  acquired  the  territory  for  "  their  common  and  equal  benefit,"  are 
the  real  political  sovereignty,  entitled  to  "  hold  the  power  and  conduct 
(he  government/' 

Congress  is  empowered  to  frame  organic  laws  for  the  Territories  ; 
in  doing  so,  it  is  oound,  by  the  highest  considerations  of  duty,  to  take 
care  that  no  other  people  than  the  tl  people  or  citizens"  of  the  United 
States — that  is,  "  the  political  body  who  form  the  sovereignty"  and 
oum  the  territory — shall  acquire  the  power  to  control  or  conduct  the 
governments  established  (for  the  benefit  of  the  citizens)  over  the  Ter- 
ritories of  the  United  States. 
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Congress  is  empowered  to  establish  "  a  uniform  rule  of  naturaliza- 
tion ;"  that  is,  a  uniform  rule  or  process  by  which  foreigners  are  to 
be  clothed  with  the  rights  of  citizenship.  Should  they  adopt  any  other 
than  a  uniform  rule,  it  would  clearly  be  in  violation  of  the  Constitu- 
tion of  the  United  States.  If,  for  example,  in  certain  locali- 
ties, it  should  confer  upon  aliens  political  rights  of  citizenship, 
and  in  others  strictly  withhold  from  them  all  such  rights,  it  is 
clear  that  such  rule  of  action  would  not  only  be  not  uniform,  but 
contrary  to  the  plain  spirit  of  the  Constitution.  This  is  the  precise 
state  of  things  now  existing  in  the  Territories.  In  some  of  them 
aliens  are  permitted  to  vote  and  to  hold  political  office ;  while  in 
others  they  are  wholly  debarred  from  exercising  such  prerogatives  of 
citizenship.  This  irregularity  can  only  be  remedied  by  a  general  law 
of  Congress,  applicable  to  all  the  Territories.  Such  a  law  would  be 
just,  wise,  and  conformable  to  the  Constitution ;  and  the  committee  are 
of  opinion  that  one  should  be  promptly  enacted  prohibiting  any  but 
citizens  of  the  United  States  (naturalized  and  native  born)  from  voting 
or  holding  office  in  the  Territories. 

In  a  popular  government  such  as  ours,  where  the  voters  at  the 
ballot-box  actually  control  and  give  direction  to  the  government,  the 
rights  of  voling  and  of  holding  office  are  of  the  highest  political  mag- 
nitude, determining,  as  they  may,  forever,  the  destiny  of  the  govern- 
ment itself.  If  our  fathers,  indeed,  established  this  government  for  the 
benefit  of  citizens  of  the  United  States  ;  if  the  Territories  have  been  ac- 
quired for  the  common  and  equal  benefit  of  such  citizens,  and  they, 
the  citizens,  are,  by  the  Constitution,  acknowledged  to  be  the  "  sov- 
ereign power"  entitled  to  "  conduqf  the  government"  by  what  rightful 
authority  can  Congress  presume  to  extend  these  potential  rights  of 
citizenship  to  unnaturalized  aliens,  who  owe  no  allegiance  to  the  gov- 
ernment, who  cannot  be  required  to  take  up  arms  in  its  defence,  and 
who  could  not  be  punished  for  treason,  should  they  arm  and  wage  war 
against  it  in  time  of  war  t 

Does  any  one  question  that  the  rights  of  suffrage  and  of  holding 
office  are  peculiarly  and  especially  political  rights  pertaining  to  citi- 
zenship ?  They  are  so  here,  in  the  very  nature  of  our  government, 
and  have  ever  been  so  held  even  in  governments  not  purely  elective, 
as  ours  is.  Aristotle  defined  a  citizen  to  be  one  who  participates  in 
the  judicial  and  legislative  powers  in  a  State.  In  the  Roman  political 
system,  in  England,  and  in  the  United  States,  all  the  citizens  have 
not,  at  all  times,  been  permitted  so  to  participate  in  the  political 
powers  of  the  State — some  citizens  being  temporarily  deprived  of 
the  right  of  suffrage  and  of  eligibility  to  certain  offices  on  account 
of  not  possessing  a  freehold ;  but  in  no  civilized  country  of  the 
world,  other  than  the  United  States,  has  any  description  of  persons 
other  than  citizens  ever  been  allowed  the  rights  of  suffrage  and  of  hold- 
ing office.  In  this  government,  more  especially  than  in  any  other, 
the  rights  belonging  to  political  sovereignty  ought  to  be  restricted  to 
those  who  owe  to  the  government  allegiance.  This  is  a  strictly 
elective  government,  with  a  written  constitution,  averring  in  its  very 
text  that  it  is  designed  for  the  benefit  of  its  citizens.  It  should, 
therefore,  in  all  its  elective  processes,  be  held  strictly  and  perfectly 
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under  the  control  of  this  body  of  citizens.  Its  Territories  are  con- 
fessedly acquired  for  their  benefit ;  its  mission  is  avowedly  to  secure 
to  them  "the  blessings  of  liberty;"  and  surely  its  control,  and  the 
power  of  control  in  its  Territories,  should  not  be  loosely  entrusted  to 
other  and  strange  hands.  When  it  becomes  necessary,  Congress  has 
the  right  to  establish  temporary  governments  over  the  Territories ; 
in  doing  so,  it  must  act  within  the  scope  of  its  constitutional  au- 
thority. "  The  powers  of  the  government,"  says  the  Supreme  Court, 
"and  the  rights  and  privileges  of  the  citizens,  are  regulated  and 

C"  aly  defined  by  the  Constitution  itself.     And  when  the  territory 
mes  a  part  of  the  United  States,  the  federal  government  enters 
into  possession  in  the  character  impressed  upon  it  by  those  who  created 
it.    It  enters  upon  it  with  its  powers  over  the  citizen  strictly  defined 
and  limited  by  the  Constitution,  from  which  it  derives  its  own  ex- 
istence, and  by  virtue  of  which  alone  it  continues  to  exist  and  act  as 
a  sovereignty.     It  has  no  power  of  any  kind  beyond  it ;  and  it  can- 
not, when  it  enters  a  Territory  of  the  United  States,  put  off  its  char- 
acter and  assume  discretionary  or  despotic  powers  which  the  Constitu- 
tion has  denied  to  it.     It  cannot  create  for  itself  a  new  character, 
separated  from  the  citizens  of  the  United  States,  and  the  duties  it  owes 
than  under  the  provisions  of  the  Constitution,  with  their  respective  rights 
defined  and  marked  out."    The  right  of  the  citizen  to  "hold  the 
power  and  conduct  the  government  "  cannot  be  ignored,  because  it  is 
one -of  those  rights  which  are  "  plainly  defined  by  the  Constitution." 
When  the  federal  government  "  enters  into  possession  "  of  the  Ter- 
ritory, it  does  so  as  a  "trustee"  for  the  "people  of  the  United 
States."     It  has  "no  power  of  any  kind  beyond  it;"  it  cannot 
confer  political  power  upon  aliens  in  any  other  way  than  by  a  "  uni- 
form rule  of  naturalization."     It  cannot  give  to  aliens  the  rights 
(belonging  to  the  people  or  citizens)  of  suffrage  and  of  holding  office, 
by  which  they  may  "  held  the  power  and  conduct  the  government" 
against  the  citizens.    It  "cannot  create  for  itself  a  new  character  sepa- 
rated from  the  citizens  of  the  United  States  and  the  duties  it  owes  them 
mder  the  provisions  of  the  Constitution.99     For  these  reasons  the  com- 
mittee are  of  opinion  that  a  general  law  should  be  enacted,  appli- 
cable to  all  the  Territories,  restricting  the  rights  of  suffrage  and  of 
holding  office  to  citizens  of  the  United  States ;  and  they  therefore 
recommend  the  passage  of  the  accompanying  bill. 


35th  0050RK88,  I    HOUSE  OF  REPRESENTATIVES.    $  Report 
Id  Session,     i  i  No.  372. 


MILITARY  ROAD  FROM  FORT  UNION  TO  SANTA  FE. 

[To  accompany  Bill  H.  R.  No.  549.] 


Mat  11,  1858. 


Mr.  Faulkkkr,  from  the  Committee  on  Military  Affairs,  made  the 

following 

REPORT. 

The  Committee  on  Military  Affairs,  to  whom  was  referred  bill  H.  R. 
No.  549,  for  the  completion  of  the  road  from  Fort  Union  to  Santa  Fe, 
have,  according  to  order,  had  the  same  under  consideration,  and 
recommend  it  to  the  favorable  consideration  of  the  House. 

They  submit  the  following  correspondence  and  estimate  of  cost  as 
a  part  of  their  report : 

Military  Department  of  New  Mexico, 

Santa  Fe,  New  Mexico,  March  9,  1858. 

General:  For  the  purpose  of  carrying  out  the  views  of  the  Hon. 
Mr.  Otero,  as  expressed  to  you  in  hi*  letter  of  the  19th  November, 
1857, 1  would  respectfully  suggest  that  he  be  requested  to  ask  from 
Congress  the  appropriation  of  the  following  named  sums,  to  wit: 

1st.  For  the  completion  of  the  "military  road  from  Fort  Union  to 
Santa  F6,"  in  the  Territory  of  New  Mexico,  as  by  estimate  in  detail 
herewith  submitted,  $35,000. 

2d.  For  explorations  and  surveys,  to  ascertain  the  most  feasible 
routes  for,  and  the  probable  expense  of  constructing,  the  following 
named  military  roads  and  bridges  in  the  Territory  of  New  Mexico: 
Provided,  That  such  sums  as  may  remain  of  said  appropriations,  after 
paying  the  expenses  of  surveys,  explorations,  and  estimates,  shall  be 
applied  towards  the  construction  of  said  works  respectively,  viz: 

Military  road  from  Fort  Union  to  Taos $10,000 

Military  road  from  Taos  to  Fort  Massachusetts 10,000 

Military  road  from  Santa  Fe  to  Fort  Stanton 20,000 

Military  road  from  Albuquerque  to  Fort  Stanton •     17,500 

Military  road  from  Albuquerque  to  Fort  Defiance 15,000 

3d.  The  sum  of  ten  thousand  dollars  ($10,000)  for  minute  examina- 
tions and  surveys  and  the  preparation  of  estimates  for  constructing 
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{>ermanent  bridges  across  the  Bio  Bravo  del  Norte,  at  or  near  the  fol- 
owing  named  points,  to  wit : 

One  at  or  near  Fort  Massachusetts ; 

One  at  or  near  Canada ; 

One  at  Albuquerque  or  at  Ysleta,  and 

One  at  a  suitable  point  in  the  county  of  Dona  Ana. 

There  are  doubtless  many  points  in  the  vicinity  of  the  above  named 
roads  where  it  is  desirable  to  have  some  reliable  means  of  furnishing 
permanent  supplies  of  water,  but  it  may  probably  be  deemed  expedi- 
ent to  await  the  result  of  the  experiments  in  artesian  well-boring  (now 
in  progress)  before  deciding  upon  the  plan  for  effecting  this  end. 

The  fact  of  the  "road  from  Fort  Union  to  Santa  Fe"  being  a  part 
of  the  great  mail  route  from  Missouri  to  the  largest  settlement  in  the 
Territory  of  New  Mexico,  and  it  being  the  only  portion  of  the  route 
upon  which  serious  natural  obstacles  to  easy  transit  exist,  is  deemed 
of  sufficient  importance  to  justify  the  asking  for  such  a  sum  as  will 
make  the  road  at  least  equal,  in  facility  for  travelling,  to  the  natural 
road  across  the  plains,  which  constitutes  the  chief  portion  of  the 
route. 

All  of  which  is  respectfully  submitted  by  your  most  obedient 
servant, 

J.  N.  MACOMB, 
Captain  Topographical  Engineers. 

Brigadier  General  J.  Garland, 

Commanding  Department,  New  Meocioo. 


Estimate  for  the  completion  of  the  road  from  Fort  Union  to  Santa  Fe, 

New  Mexico. 

From  Santa  Fe  to  the  Arroyo  Hondo,  5  miles  and  3  chains...   $1,500 
From  the  Arroyo  Hondo  to  the  Bock  Corral,  4  miles  and  26 

chains . 4,500 

From  the  Bock  Corral  to  El  Canon  de  Apache,  by  present  main 
road  4  miles  and  59  chains,  and  by  trail  which  can  be  im- 
proved, 2  miles  and  39  chains 8,500 

From  the  mouth  of  Canon  de  Apache  to  El  Arroyo  de  Pecos, 
by  present  road,  10  miles  and  73  chains,  and  by  trail  which 

can  be  improved,  9  miles  and  64  chains 10,500 

From  El  Arroyo  de  Pecos  to  San  Jose,  crossing  of  the  Pecos 

river,  184  miles 7,500 

From  San  Jose  to  Tecalote,  15£  miles 6,500 

From  Tecalote  to  Las  Vegas,  11  miles 3,500 

From  Las  Vegas  to  Fort  Union,  by  one  route  30  miles,  by 

another  27  miles 4,500 

Bridges  across  the  rivers  Pecos,  Moro,  Sapello,  and  Gallenas, 
$1,000  each 4,000 

51,000 
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From  which  deduct  amount  appropriated  for  this  road  by  act 
of  3d  March,  1855,  No.  58,  chap.  CLXIX $16,000 

Making  amount  requisite  to  perfect  this  road 35,000 


Respectfully  submitted  to  General  Garland, 

J.  N.  MACOMB, 
Captain  Topographical  Engineers. 

Santa  Fe,  New  Mexico,  March  9,  1858. 


Santa  Fe,  March  14, 1858. 

Dear  Sib  :  An  answer  to  jour  letter  of  the  19th  November  has  been 
delayed  for  want  of  the  necessary  information  upon  which  to  base  your 
action.  You  will  receive  herewith  a  letter  from  Captain  Macomb, 
topographical  engineers,  enclosing  to  me  an  estimate  for  roads,  bridges, 
&c,  which  I  think  very  reasonable;  the  original  estimate  has  been 
sent  to  the  proper  bureau  at  Washington. 

The  people  of  Mesilla  are  likely  to  drive  us  into  another  war  with 
the  Apaches  ;  for  particulars  see  Santa  Fe  Gazette.     The  Kiowas 
begin  to  give  me  some  uneasiness.     I  have  sent  one  of  their  chiefs, 
a  prisoner,  to  them  with  a  strong  talk. 
Most  truly  yours, 

JOHN  GARLAND, 
Brevet  Brigadier  General  U.  8.  A. 
Hon.  M.  A.  Otero, 

Washington. 


Bureau  or  Topographical  Engineers, 

Washington,  May  5,  1858. 

Sir  :  As  requested  by  you  this  morning,  I  have  the  honor  of  trans- 
mitting herewith  a  copy  of  Captain  Macomb's  letter  of  the  11th  March, 
1858,  and  a  copy  of  the  estimate  therein  referred  to. 
Respectfully,  sir,  your  obedient  servant, 

J.  J.  ABERT, 
Colonel  Corps  of  Top.  Engineers. 

Hon.  M.  A.  Otero, 

House  of  Representatives. 


Military  Department  of  New  Mexico, 

Santa  Fe,  March  11,  1858. 

Colonel  :  I  have  the  honor  herewith  to  forward  to  the  bureau  a  copy 
of  an  estimate  which  I  have  been  called  upon  to  furnish  to  the  general 
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commanding  this  military  department,  to  accompany  his  reply  to  a 
letter  addressed  to  him  by  the  Honorable  Mr.  Otero,  delegate  to 
Congress  from  this  Territory,  in  relation  to  military  roads  and 
bridges,  &c. 

The  road  between  Fort  Union  and  this  point  has  been  carefully 
examined  by  me,  with  the  aid  of  my  principal  assistant,  who  has 
drawn  up  a  careful  estimate  for  perfecting  the  road,  which  I  hope  may 
be  approved,  and  the  amount  granted. 

The  other  matters  referred  to,  it  will  be  observed,  are  all  new,  that 
is,  for  which  no  appropriations  have  heretofore  been  granted  ;  I  have, 
therefore,  suggested  that  the  appropriations  should  be  so  made  as  to 
authorize  and  require  the  obtaining  of  full  information  before  any 
work  is  decided  upon. 

The  appropriations  heretofore  made  for  roads  in  this  Territory  have 
simply  given  a  sum  for  each  road,  generally,  quite  insufficient  for 
accomplishing  the  object,  and,  at  the  same  time,  leaving  the  officer  in 
charge  in  a  state  of  doubt  as  to  what  expenditures  would  be  allowed 
for  the  necessary  explorations.  As  I  know  of  no  fund  to  pay  for  such 
special  examinations,  I  have  suggested  that  these  important  prelimi- 
naries may  be  provided  for  in  the  drawing  up  of  the  appropriation 
bills,  as  will  appear  in  my  estimate. 

I  remain,  very  respectfully,  your  most  obedient  servant, 

J.  N.  MACOMB, 
Captain  Topographical  Engineers. 

Colonel  J.  J.  Abert, 

Comd'g  Corps  Top.  Eng's,  Washington,  D.  0. 


35th  Conobmb,  )  HOUSE  OF  REPRESENTATIVES.    (    Report 
Id  Session.     \  t  No.  373 


BASIL  MIGNAULT— CHILDREN  OF. 

[To  accompany  BUI  H.  R.  No.  663.] 


Mat  11,  1858. 


Hr.  Hickman,  from  the  Committee  on  Revolutionary  Pensions,  made 

the  following 

REPORT. 

The  Committee  on  Revolutionary  Pensions,  to  whom  was  referred  the 

petition  of  Peter  M.  MignauU,  report : 

That  it  appears,  from  the  papers  and  testimony  transmitted  from  the 
Pension  department,  that  Basil  Mignault,  a  resident  of  Chamhly,  in 
the  county  of  Kent,  Lower  Canada,  on  the  20th  of  November,  1828, 
made  and  filed  his  application  for  a  pension  under  the  act  entitled 
"  An  act  for  the  relief  of  certain  surviving  officers  and  soldiers  of  the 
army  of  the  revolution/9  approved  on  the  15th  day  of  May,  1828. 
That,  by  the  rules  of  the  department,  the  claimant  was  required  to 
make  oath  in  support  of  his  declaration,  in  addition  to  other  evidence 
offered. 

The  applicant  in  this  case  made  oath  that,  in  the  month  of  Septem- 
ber, 1775,  he  joined  the  American  army,  under  General  Montgomery, 
at  8t.  John's,  Lower  Canada  ;  that  he  was  commissioned  by  General 
Montgomery  a  lieutenant  in  Captain  Arnold's  company,  in  Colonel 
Liringston's  regiment ;  that  he  served  in  that  capacity  at  the  taking 
of  Chambly,  St.  John's  and  Montreal,  and  at  the  siege  of  Quebec ;  that 
on  the  day  of  the  attack,  in  consequence  of  intoxication  of  his  captain, 
and  the  absence  of  two  other  captains,  he  was  appointed  to  command 
three  companies  by  command  of  General  Montgomery,  who,  at  the 
tame  time,  presented  him  with  a  sword  and  gun  as  a  mark  of  respect 
for  his  services ;  that  he,  under  Colonel  Livingston,  commenced  the 
attack  at  the  gates  of  the  St.  John's  suburbs,  and  that  he,  with  his 
own  hand,  set  fire  to  the  sates ;  that  after  the  siege  was  raised  he  re- 
treated with  the  army  to  St.  John's,  where  he  received  a  furlough  to 
return  home  to  visit  his  father,  who  lay  sick,  and  had  sent  for  him. 
and  on  his  return  home  was  taken  prisoner  by  the  English,  and  tried 
for  assisting  the  Americans.    He  was,  however,  acquitted,  in  conse- 

Snence  of  their  not  being  able  to  get  witnesses,  who  had  retreated  into 
be  United  States.    That  he  exerted  himself  to  escape  to  the  States 
and  join  his  company  again,  but  was  prevented  by  spies  appointed  to 
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watch  his  movements.  That  after  he  was  tried,  he  was  let  out  on 
parole  not  to  leave  the  parish  of  St.  Dennis  ;  and  at  the  time  he  re- 
ceived his  furlough  he  also  received  a  certificate  from  Colonel  Living- 
ston of  the  amount  of  wages  due  him  ;  and  that  he  never  received 
anything  for  his  services,  except  ten  dollars ;  that  his  commission, 
&c. ,  was  delivered  to  one  Benway  to  get  pay  for  his  services  and  losses, 
and  he  was  drowned  and  his  papers  lost.  The  truth  of  his  declaration 
was  supported  by  the  testimony  of  a  witness  who  enlisted  as  a  private 
in  the  same  company,  and  served  under  the  orders  and  command  of 
said  Lieutenant  Mignault  from  the  time  he  joined  the  American  army, 
at  St.  John's,  until  he  was  taken  prisoner — corroborating  the  said 
Lieutenant  Mignault  in  all  the  particulars  of  his  services,  and  im- 
prisonment, and  parole  to  the  limit  of  the  parish  of  St.  Dennis  during 
the  war. 

There  being  no  record  evidence  of  the  services,  the  department 
called  for  further  corroborating  evidence ;  and  it  appears,  while  evi- 
dence was  collecting,  in  compliance  with  the  requisition,  and  some 
had  been  obtained,  he  died,  to  wit,  on  the  20th  day  of  June,  1832. 
The  evidence  the  old  man  was  collecting,  in  order  to  renew  his  claim, 
is  now  offered  in  connexion  with  the  papers  and  testimony  on  file  iu 
the  Pension  Office,  a  duly  certified  copy  of  which  has  been  furnished 
your  committee  from  the  Commissioner  of  Pensions.  This  additional 
evidence  is  corroborative  of  the  main  statements  before  given,  and,  in 
the  opinion  of  your  committee,  there  is  evidence  sufficient  to  entitle 
the  children  of  the  officer  to  all  the  benefits  which  were  intended  to 
be  conferred  on  the  officer  by  the  act  of  May,  15,  1828,  and  they  re- 
commend a  bill  accordingly. 


35th  Oonobbbs,  )   HOUSE  OF  REPRESENTATIVES.    $   Report 
Ut  Session.     \  {  No.  374. 
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(To  accompany  Bill  H.  R.  No*  432.] 


Mat  11, 1858.— Ordered  to  be  printed. 


Proposed  to  be  reported  by  Mr.  Burroughs. 

The  undersigned,  majority  of  the  committee  to  whom  were  referred 
numerous  memorials  and  resolutions,  asking  for  a  grant  of  lands  to 
aid  in  the  construction  of  a  ship  canal  around  the  falls  of  Niagara, 
report: 

That  among  the  papers  asking  for  such  grant  arc  joint  resolutions 
adopted  by  the  legislatures  of  several  States,  namely :  New  York, 
Ohio,  Michigan,  Indiana,  Illinois,  and  Wisconsin  ;  and  also  resolu- 
tions adopted  by  the  boards  of  trade  .of  several  important  cities, 
namely :  Chicago,  Detroit,  Milwaukie,  Racine,  and  twenty-five  peti- 
tions, numerously  signed,  coming  from  all  the  important  commercial 
towns  of  the  northern  States ;  most  of  the  petitioners  are  connected 
with  commerce,  and  well  unerstand  the  wants  of  the  country.  Within 
a  quarter  of  a  century  these  pioneers  of  commerce  have  given  birth 
to  cities  and  towns  in  the  great  valley  of  the  north,  which  make  the 
"  wildest  tales  of  magic  appear  credible." 

Their  opinions  have  the  value  which  genius  and  enterprise  give  to 
personal  experience  and  demonstration,  and  are  entitled  to  the  highest 
consideration. 

il  The  attention  of  the  general  government  was  called  to  the  subject 
as  early  as  the  year  1835,  and  during  tnat  year  a  survey  was  made 
around  the  Niagara  Falls,,  with  the  view  to  the  construction  of  a 
canal,  tinder  the  direction  of  Captain  W.  G.  Williams,  of  the  United 
States  topographical  engineers,  by  the  order  of  the  general  govern- 
ment.   The  report  of  Captain  Williams  is  a  very  able  one,  and  reflects 
great  credit  upon  him,  not  only  as  a  scientific  engineer,  but  as  a  man 
of  wide  and  expansive  views  and  far-reaching  foresight  and  sagacity. 
Limited  as  was  the  commerce  of  the  great  lakes  then,  and  imperfectly 
as  the  natural  resources  of  the  lake  country  had  then  been  developed, 
he  clearly  foresaw  the  great  importance  of  such  a  canal,  not  only  to 
the  States  immediately  adjacent  to  these  inland  seas,  but  to  the  whole 
Union,   and  urged  with   great  earnestness  and  emphasis  the  con- 
struction of  such  a  work  in  aid  of  the  (  national  commerce.'    As  was 
natural,  the  canal  then  proposed  was  much  less  in  capacity  than  the 
present  one ;  and,  like  the  Welland  canal,  of  our  Canadian  neighbors, 
would   have  been  entirely  inadequate  to  the  already  wonderfully  in? 
creased  and  ever  increasing  commerce  of  the  west." 

It  cannot  be  doubted  that  this  great  national  work  will,  at  no  distant 
day,  under  the  patronage  of  government,  be  completed  ;  perhaps  it  is 
not  to  be  regretted  that  it  has  been  delayed  until  the  present  time. 


2  NIAGARA  SHIP  CAXAL. 

If  the  construction  had  been  entered  upon  in  1836,  upon  the  plan 
proposed  by  Captain  Williams,  the  wants  of  commerce  would  have 
demanded  its  reconstruction  and  enlargement  at  a  very  early  period. 

As  the  relations  of  commerce  assume  settled  forms,  everything 
pertaining  to  it  is  made  to  conform  to  the  severest  calculations  of 
economy.  This  fact  could  hardly  receive  a  simpler  or  more  truthful 
illustration  than  by  reference  to  the  carrying  trade  of  the  great  central 
valley  of  New  York,  through  which  the  commerce  of  the  west  has 
mainly  been  conducted  for  a  period  of  seventy  years.  Before  the 
year  1796  it  cost  to  transport  by  wagons  from  Schenectady  to  Seneca 
falls,  a  distance  of  212  miles,  $100  per  ton.  .  During  that  year  the 
"  Western  Navigation  Company"  got  their  locks  into  operation,  and 
boats  carrying  "  sixteen  tons"  were  enabled  to  pass  from  Schenectady 
to  Seneca  falls.  This  achievement  of  what  was  then  thought  a  great 
enterprise,  reduced  the  price  to  $33  per  ton  on  up  freight,  and  half 
that  sum  on  down  freight,  the  difference  in  cost  being  chargeable  to 
the  current  in  the  rivers ;  the  propelling  power  then  in  use  was  primi- 
tive miles  and  oars  in  the  dexterous  hands  of  hardy  voyageurs. 

The  completion  of  the  Erie  canal,  connecting  the  waters  of  Lake 
Erie  with  tne  Hudson  river,  in  1825,  inaugurated  a  new  era  to  western 
transportation  and  northern  commerce. 

The  average  capacity  of  boats  first  used  on  the  Erie  canal  was  35 
tons,  and  the  cost  of  transportation  on  "up  freight,"  between  Albany 
and  Buffalo,  (a  distance  of  362  miles,)  was,  in  1826,  $25  per  ton. 

The  construction  of  boats  adapted  to  this  then  new  method  of  trans- 
portation was  at  that  period  but  little  understood  ;  and  improvements 
in  structure  (without  any  increase  in  the  capacity  of  the  canal)  caused 
a  reduction  of  20  per  cent,  in  the  cost  of  transportation  within  fifteen 
years ;  and  at  the  present  time  the  price  per  ton  is  reduced  to  less 
than  five  dollars.  During  the  last  fifteen  years  improvements  in  lake 
navigation  and  railroad  transit,  with  its  lightning  speed,  have  wrought 
great  and  important  changes  in  the  western  carrying  trade  through 
the  great  northern  valley ;  and  the  Chicago  merchant  now  sits  at 
his  counter,  calculating  by  careful  decimals  the  difference  in  cost  per 
ton  by  the  different  routes  of  transportation  between  his  city  and  the 
great  American  metropolis.  It  would  hardly  be  credible,  did  not 
figures  demonstrate  the  fact,  that  a  saving  of  ten  cents  per  ton  on 
freight  passing  to  and  from  the  west  through  this  gateway,  would 
amount  to  six  hundred  and  eighty-one  thousand  dollars  per  annum, 
taking  the  tonnage  of  1856  for  computation. 

The  carrying  trade  is  the  right  arm  of  all  agricultural  industry  f  of 
commerce,  and  of  civilization. 

It  gives  birth  to  the  surplus  productions  of  industry  by  opening  a 
market ;  it  increases  the  producer's  wealth  by  cheapening  the  price 
of  transit ;  and  upon  this  increase  of  wealth,  and  this  alone,  in  this 
country,  and  in  every  part  of  the  globe,  in  our  time  and  during  all 
past  ages,  has  depended  the  civilization  of  the  world's  inhabitants. 

Our  Constitution  has  wisely  conferred  upon  Congress  the  power  "to 
regulate  commerce  with  foreign  nations  and  among  the  several  States." 
In  the  exercise  of  this  power  careful  and  just  discrimination  should 
be  made  between  subjects  of  a  character  purely  national  or  purely 
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private.  And' great  consideration  and  support  is  due  to  every  enter- 
prise affecting  broad  districts  of  country  and  millions  of  people.  Great 
and  widespread  aggregate  benefits  give  to  any  enterprise  a  national 
character;  and  although  such  enterprise  should  partake  in  great  de- 
gree of  a  private  nature,  it  is  clearly  the  duty  of  government  to  lend 
its  aid  to  every  such  enterprise  to  the  extent  of  its  utility  and  neces- 
sity, so  far  as  an  application  of  its  means  can  be  made  with  just  and 
equitable  regard  to  every  other  district  and  part  of  the  republic. 

Acting  under  well-settled  constitutional  authority  and  upon  pa- 
triotic views  of  duty,  having  regard  to  the  "general  welfare,"  the 
government  have,  by  authority  of  Congress,  constructed  harbors  and 
light-houses,  and  improved  navigable  rivers,  during  the  whole  period 
of  its  national  existence ;  and,  in  the  spirit  of  enlightened  patriotism, 
ha?e  contributed  large  tracts  of  the  public  domain  to  aid  in  the  con- 
struction of  railroads  and  the  support  of  educational  institutions  in 
several  States.  A  liberal  grant  of  land  was  made  in  1854  to  aid  a 
private  corporation,  created  by  the  government  of  Michigan,  in  con- 
structing a  canal  around  the  falls  of  St.  Mary,  in  the  State  of  Mich- 
igan. And  although  this  great  national  work  cost  the  government 
750,000  acres  of  valuable  lands,  the  achievement  is  believed  to  have 
the  approval  of  the  nation.  Opening  a  navigable  communication  for 
vessels  of  1,000  tons  burden  between  the  copper  and  iron  mountains  of 
Lake  Superior  and  the  coal  fields  of  Ohio  and  Pennsylvania,  will  ever 
be  regarded  as  honorable  to  the  patriotism  of  the  men  who  gave  life 
to  the  enterprise  by  contributing  a  part  of  the  public  domain. 

The  Mediterranean  ocean  and  the  Black  pea  receive  the  waters  of 
about  two  millions  of  square  miles  of  land,  (which  deducting  moun- 
tainous regions  not  available  to  cultivation,)  contrasted  with  the  great 
northern  basin  of  the  American  continent,  in  which  lies  a  chain  of 
lakes  and  rivers,  receiving  the  waters  of  one  million  two  hundred 
thousand  square  miles  of  land,  will  be  found  to  have  resources  scarcely 
greater  for  sustaining  human  life  than  our  own  "  Mediterranean"  valley. 

The  following  table  presents  these: 

Northern  lakes  and  connecting  rivers. 


Length. 

Breadth. 

Coast,  Am. 

Coast,  Brit. 

Total. 

Brrer  8L  Lawrence  ......... 

MOm. 
600 
200 

87 
300 

66 

60 
860 

60 
800 

70 
460 

18 

JfiZ*). 

Jfito. 
160 
260 

60 
360 

40 

60 
600 
200 
800 
120 
800 

36 

MOm.  ' 

1,200 

300 

40 

300 

70 

60 

300 

1,360 

lake  Ontario  ...... .... 

60 

•    660 

100 

Ufa  Erie 

70 
26 

660 

lake  8c  Clair  and  river 

110 
100 

Mackinaw  straits 

100 
10 
90 

800 
200 

lake  Michigan 

800 

8t.  Marx's  rirer 

80 
400 

200 

lake  Superior.... .......... 

200 

1,200 

36 

2,480 

665 

3,356 

2,740 

6,096 
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Showing  an  aggregate  of  accessible  coast  of  6,096  miles  in  extent,  to 
which  should  be  added  Georgian  and  other  bays  not  set  down,  making 
more  than  7,000  miles. 

In  the  States  of  Illinois,  Indiana,  Michigan,  and  Wisconsin  there 
are  under  cultivation  13,060,697  acres,  which  produced,  in  1850, 
165,455,061  bushels  of  wheat,  rye,  corn,  and  oats. 

There  are  in  these  four  States  alone  101,575,102  acres  of  unculti- 
vated lands. 

It  will  be  esteemed  fair  to  presume  that  eighty  millions  of  acres  of 
these  uncultivated  lands  are  susceptible  of  profitable  culture.  The 
produce  of  these  eighty  millions,  estimated  upon  the  returns  now 
realized  from  a  very  imperfect  system  of  husbandry,  would  be,  of 
these  grains  alone,  1,013,453,177  bushels. 

The  following  statement,  compiled  from  the  census  of  1850,  presents 
the  produce  of  eight  States,  and  though  embracing  some  regions  which 
do  not  contribute  to  the  trade  of  the  northern  valley,  other  territories, 
not  embraced  in  the  computation,  lying  further  west,  and  within  the 
limits  of  the  United  States,  would  more  than  compensate  for  the  un- 
important districts  included.  And  it  will,  moreover,  be  noticed  that 
we  have  not  included  any  part  of  the  British  possessions. 

These  eight  States  produced  in  1850— of  wheat,  rye,  corn,  and 
oats — 


Wheat. 

Rye. 

Corn. 

Oats. 

Total. 

Illinois  ......... 

9,414,676' 
6,214,458 

14,847,351 

4, 925, 888 

4, 286, 131 

1, 530, 687 

1,401 

15,367,691 

83,364 

78,792 

425, 918 

105,871 

81, 253 

19,916 

125 

4, 805, 160 

57, 646, 984 

52, 964, 363 

69, 078, 695 

6,641,420 

1,988,979 

8, 656, 799 

16, 725 

1%  835, 214 

10, 087, 241 
6,655,014 

13,472,742 

2,806,056 

3, 414, 672 

1, 524, 345 

30, 682 

21, 638, 156 

* 
77, 232, 164 

Indiana    

64,912,627 

Ohio 

87, 464, 706 

Wisconsin 

Iowa............ 

13, 339, 235 

9,771,035 

11,731,647 

Pennsylvania  .... 

48, 833 
61,646,221 

56, 228, 082 

5, 600, 399 

205, 829, 179 

58, 688, 808 

326, 246, 468 

The  following  table  exhibits  the  improved  and  uncultivated  lands 
in  these  States : 


Illinois 

Indiana  .... 

Ohio 

Michigan... 
Wisconsin  .., 

Iowa 

Pennsylvania 
Minnesota... 


Lands,  total. 


35,661,760 
21,697,760 
25, 576, 960 
36, 996, 620 
34,611,360 
32, 684, 960 
30, 080, 000 
90, 776, 960 


306, 685, 280 


Improved. 


6, 039, 646 
6, 046, 543 
9,851,493 
1,929,110 
1,015,499 
824, 682 
8,628,619 


82,366,491 


Unsold. 


Aerm. 

23,524,348 
8,804,338 
7,679,467 
31,611,630 
31,534,702 
29,848,896 
16, 156, 653 
90,776,960 


238,836,994 
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It  will  be  seen  that  the  32,365,491  acres  of  improved  land  produced, 
in  1850,  326,000,000  of  bushels  of  wheat  rye,  corn,  and  oats. 

Deduct  from  the  306,000,000  of  acres,  embraced  within  the  limits  of 
these  States,  106,000,000  for  reserved  forests  and  unavailable  lands, 
and  the  remaining  200,000,000  will  produce,  annually,  of  these  grains 
alone,  calculating  upon  the  returns  now  received,  more  than  two  and 
a  half  billions  of  bushels. 

It  would  not  be  difficult  to  show  that  improvements  in  agrioulture, 
now  making  rapid  and  sure  advances,  will,  within  a  quarter  of  a 
century,  add  fifty  per  cent,  to  the  aggregate  produce  of  the  soil ;  and 
the  period  is  not  distant  when  these  vast  regions  will  reward  the 
labors  of  husbandmen  by  a  return  of  three  billions  of  bushels  of  cereal 
grains,  besides  pasturage  for  animals,  amounting  in  value  to  more 
than  $900,000,000. 

Resorting  to  the  most  accurate  available  data  to  determine  the  ag- 
gregate of  the  carrying  trade  through  this  valley,  we  are  obliged  to 
acknowledge  that  proximate  results  only  can  be  reached ;  but,  so  far 
as  calculations  are  made,  it  will  be  found,  upon  critical  inspection, 
that  we  have  in  no  instance  overrated. 

The  following  table  will  show  the  tonnage  of  the  Erie  canal  for  a 
aeries  of  years : 
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Wetland  Canal. 

In  1856,  6,790  vessels  passed  through  this  canal.  American,  2,835 ; 
tons,  726,591.  Canadian,  3,931;  tons,  452,655.  Nearly  two-thirds 
of  the  whole  tonnage  is  American. 

In  1656,  2,155,802  tons  of  vessels  and  property  both  ways ;  in  1853, 
1,969,142  tons  of  vessels  and  property  both  ways — 186,660  tons  in- 
crease in  three' years. 

In  1866,  976,556  tons  of  property  both  ways;  in  1853,  905,518  tons 
of  property  both  ways — 71,038  tons  increase  in  three  years. 

During  the  year  1856  the  commerce  of  this  valley  presents  the  fol- 
lowing items: 

Tbna. 

By  the  Erie  canal 4,116,082 

By  New  York  railroads 1,719,327 

By  Welland  canal 976,556 

Total 6,811,965 


Let  it  be  assumed  for  the  purpose  of  approximating  future  trade 
based  upon  the  capacity  for  increased  agricultural  productions  alone, 
and  thirty-two  millions  of  acres  of  improved  lands,  yielding  a  tonnage 
of  seven  millions,  (in  round  numbers,)  will  give,  as  the  result  of  two 
hundred  millions  of  acres,  when  improved,  forty-three  millions  of  tons. 
To  this  immense  aggregate  must  be  added  the  tonnage  to  flow  from 
the  great  mineral  regions  of  Lake  Superior ;  and  it  must  be  admitted 
that  no  calculations  based  upon  the  ordinary  mining  operations  of  the 
World  could  conduct  us  to  safe  or  probable  conclusions. 

What  increase  in  the  use  of  iron  and  copper  will  be  demanded 
during  the  next  half  century,  no  mind  can  compute.  Our  sea-going 
vessels  are  now  built  of  iron.  The  commerce  of  the  world,  it  is  be- 
lieved, will  soon  employ  almost  exclusively  vessels  of  iron.  The 
railway  and  the  iron  horse  within  a  half  century  will  penetrate  every 
part  of  the  habitable  globe;  and,  as  if  Providence,  with  hand  almost 
Been  guiding  the  car  of  modern  civilization^  would  leave  no  means  of 
success  unprovided,  on  the  shores  of  the  greatest  lake  of  the  world 
has  piled  up,  mountain  high,  the  best  iron  ore  to  be  found  upon  the 
globe. 

We  have  not  to  penetrate  the  bowels  of  the  earth  for  this  indis- 
pensable metal,  but  only  to  break  down  the  mountain  cliffs  almost  in 
Bight  of  our  sea-going  ships,  and  roll  these  mountains  of  wealth  on 
board  our  vessels,  and,  through  a  ship  canal  around  the  Falls  of  Ni- 
agara, float  a  thousand  tons  to  any  seaport  of.  the  world* 

To  compute  this  item  of  commerce,  is  to  estimate  the  wants  of  the 
world  for  all  coming  time.     The  supply  is  inexhaustible. 

To  command  western  commerce,  the  State  of  New  York  alone  has 
expended  upon  her  canals  forty  millions  of  dollars,  and  railroad  com- 
panies one  hundred  millions. 

The  British  government  have  expended  upon  their  canals  in  this 
valley  over  thirty  millions  of  dollars. 
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The  Welland  Canal,  connecting  the  waters  of  Lakes  Erie  and  Ontario, 
was  constructed  by  the  British  government ;  it  is  twenty-nine  miles 
long,  having  thirty  locks  of  ten  feet  lift  each,  and  cost  ten  millions  of 
dollars ;  is  ten  feet  in  depth,  with  a  surface  of  seventy-one  feet,  and 
fifty  feet  width  at  bottom  ;  the  locks  are  150  feet  in  length  and  26} 
feet  in  width  ;  sail  vessels  of  300  tons  and  propellers  of  450  tons  are 
passed  through  this  canal,  when  not  crowded,  in  two  days,  but  often 
occupying  four  or  five  days. 

The  St.  Mary's  canal  has  capacity  to  pass  a  vessel  of  a  thousand 
tons  burden  ;  the  locks  are  350  feet  long,  seventy-five  feet  wide,  and 
the  depth  of  water  upon  the  mitre-sill  is  twelve  feet. 

Several  routes  have  been  surveyed  and  careful  estimates  made,  at 
different  periods,  by  competent  engineers,  and  from  their  estimates 
and  reports  some  extracts  are  submitted,  showing  the  practicability 
and  cost  of  the  contemplated  canal. 

The  following  extracts  are  from  the  report  of  Charles  B.  Stewart 
and  Edward  W.  Serrell,  made  in  1854  to  the  commissioners  appointed 
by  the  State  of  New  York,  relating  to  the  said  proposed  canal : 

"  For  this  project,  various  plans  have  been  proposed  and  surveys 
made  at  different  periods  during  the  past  half  century.  The  princi- 
pal examination  hitherto  made  is  that  of  the  late  Major  Williams, 
United  States  topographical  engineer,  in  1835-36,  of  which  an  able 
report  was  submitted  to  Congress,  demonstrating  the  feasibility  of  the 
route,  with  estimates  based  upon  the  capacity  of  vessels  then  in  use. 
The  commerce  of  this  region,  having  expanded  far  beyond  the  antici- 
pation of  that  day,  requires  much  larger  provision  for  its  accommoda- 
tion ;  and  new  examinations,  on  a  more  extensive  basis,  have  been 
necessary,  in  which  attention  has  been  directed  to  the  character  of  the 
harbors  of  the  several  lakes,  and  the  effect  of  their  depth  on  the  size  of 
vessels  now  and  hereafter  to  be  built ;  and  the  details  of  the  plans 
proposed  have  been  arranged  in  view  of  the  large  increase  of  business,, 
in  connexion  with  this  natural  and  unavoidable  restriction. 

"Topography  of  Niagara  county. 

"  The  Niagara  river  separates  New  York  from  Canada  West,  and'  is- 
the  outlet  of  Lake  Erie,  flowing  northerly  to  Lake  Ontario,  a  distance 
of  thirty-two  miles.  From  Buffalo  to  Fort  Schlosser,  a  distance  of 
eighteen  miles,  it  is  navigable  for  the  largest  class  of  lake  vessels,  the 
▼elocity  of  its  current  being  slight,  except  for  a  short  distance  at  Black 
Bock.  From  a  point  about  a  mile  below  Schlosser,  the  river  falls 
rapidly  to  the  edge  of  the  cataract,  the  vertical  descent  of  which*  ifr 
one  hundred  and  sixty  feet.  Frqm  the  foot  of  the  great  falls,  it  descends, 
in  a  series  of  rapids  and  whirlpools,  a  distance  of  six  miles,  to  the  vil- 
lage of  Lewiston,  and  thence  to  Ontario  its  channel  is  deep  and  naviga- 
ble. From  Buffalo  to  the  falls  the  banks  of  the  river  are  generally  k>w, 
rising  but  a  few  feet  above  its  surface.  From  the  falls  to  the  ridge 
above  Lewiston  the  ground  rises  gradually  to  an  elevation,  at  the 
ridge,  of  about  seventy  feet  above  the  river  at  Schlosser,  being  nearly 
four  hundred  feet  above  the  level  of  Lake  Ontario.  The  descent  from 
the  ridge  is  abrupt  to  the  level  of  Lewiston  village,  which  is  about 

H#  Bep.  Com,  374- — 2 
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one  hundred  feet  above   the  river,  and  gradually  slopes  from  this 
elevation  to  the  lake  shore. 

"  The  shores  of  Lake  Ontario  are  generally  from  fifteen  to  twenty- 
five  feet  high,  except  when  intersected  by  small  ravines.  It  will  thus 
be  seen  that  Niagara  county  is  marked  by  two  important  levels — that 
of  Niagara  river  over  the  falls,  and  that  of  Lake  Ontario. 

"  The  Lewiston  ridge  forms  the  dividing  line  to  these  levels,  its 
course  being  easterly  until  it  is  merged  in  the  general  surface  of  the 
country  at  Rochester,  seventy-five  miles  distant.  Its  descent  towards 
the  lake  is  at  first  abrupt,  falling  about  two  hundred  and  seventy  feet ; 
the  remaining  descent  being  accomplished  by  four  successive  plateaus, 
of  different  widths,  in  which  a  few  small  streams  take  rise,  discharg- 
ing in  the  lake.  These  are  named  in  accordance  with  their  respective 
distances  from  the  river — as  'Four-mile  creek/  *  Six-mile  creek/ 
€  Twelve-mile  creek/  &c,  &c. 

"  The  upper  level  is  also  intersected  by  several  streams,  of  which  the 
most  important  is  the  Tonawanda  creek.  Cayuga  creek,  entering  the 
river  under  the  lee  of  Grand  island,  about  six  miles  above  the  falls, 
with  Gill  creek,  entering  at  Porter's  Storehouse,  under  the  lee  of 
Schlosser  island,  about  two  miles  above  the  falls,  are  the  only  remain- 
ing water-courses,  except  the  Bloody  Bun,  which  falls  into  the  Niagara 
river  gorge,  below  the  village  of  Bellevue. 

"  In  addition  to  the  natural  difficulties  thus  presented  in  the  topo- 
graphy of  this  region,  several  artificial  constructions,  made  since  the 
report  of  Major  Williams,  increase  the  cost  of  this  undertaking.  The 
number  of  public  and  private  roads  is  greater,  in  consequence  of  the 
improvement  of  the  country.  A  hydraulic  canal  is  being  made  at  the 
village  of  Niagara  Falls ;  and  there  are  now  centring  at  the  suspen- 
sion bridge,  Bellevue,  on  the  American  side,  five  railroads,  viz  :  The 
New  York  Central  railroad,  the  Canandaigua  and  Niagara  Falls,  the 
Buffalo  and  Niagara  Falls,  the  Niagara  Falls  and  Lake  Ontario,  and 
the  Lewiston  railroad. 

"  From  the  accompanying  maps  and  descriptions,  given  hereafter, 
of  the  several  surveys  made,  it  will  be  seen  that  not  less  than  three 
of  these  roads  must  be  crossed  by  any  line  which  can  be  located. 

"  In  directing  our  attention  to  these  surveys,  an  effort  has  been  made 
*to  avoid  all  sectional  or  local  prejudices,  and  to  propose  such  lines 
only  as  have  merit  in  themselves,  irrespective  of  any  other  considera- 
tions. 

"  Lines  examined. 

"  In  the  report  of  Major  Williams  the  following  lines  are  noticed  : 

"  1st.  A  line  beginning  at  Porter's  Storehouse,  near  old  Fort 
fichlosser,  passing  by  Fort  Grey,  descending  the  ridge  at  that  point, 
and  debouching  at  Lewiston. 

"2d.  A  line  beginnig  as  above,  passing  through  the  village  of 
Nigara  Falls,  (on  the  present  line  of  the  hydraulic  canal,)  and  inter- 
secting the  preceding  line. 

"3d.  A  line  up  the  valley  of  Gill  creek,  descending  the  ridge  through 


NIAGARA   SHIP  CANAL  11 

a  depression  at  the  head  of  Fish  creek,  and  terminating  on  Lake  On- 
tario, at  the  month  of  Four- mile  creek. 

"  4th.  A  line  ascending  the  Cayuga  creek,  crossing  the  Lewiston 
ridge,  near  Pekin,  and  debouching  at  the  mouth  of  Twelve-mile  creek. 

"5th.  A  line  on  the  Tonawanda  creek,  to  Pendleton  Tillage,  thenoe 
entering  the  Eighteen-mile  creek  north  of  Lockport,  and  following 
the  same  to  its  month. ' ' 

The  several  surveys  demonstrate  the  feasibility  of  the  work,  and, 
adopting  the  size  of  St.  Mary's  canal  and  locks,  the  estimated  cost  by 
the  most  favorable  locations  would  not  be  less  than  twelve  or  sixteen 
millions  of  dollars. 

In  determining  the  size  and  location  of  the  work,  taking  into  con- 
sideration the  interest  of  the  government  in  it  as  a  military  highway, 
w  provided  in  the  bill  reported,  it  is  proposed  that  government  shall 
create,  for  the  determination  of  all  questions  relating  thereto,  such 
commissioners  and  engineers  as  may  be  appointed  by  the  President  of 
the  United  States. 

The  bill  further  provides  that  the  vessels-of-war,  munitions,  stores, 
troops,  and  other  property  of  the  United  States,  shall  at  all  times  pass 
and  repass  said  canal  forever  free  of  all  charges  whatever  ;  and  in  cases 
of  war  or  rebellion,  the  government  of  the  United  States  shall  have 
preference  over  all  others. 

"  When  this  canal  was  first  projected,  Buffalo  was  but  a  mere  village ; 
Chicago  was  an  Indian  trading  post,  without  importance,  and  almost 
without  hope ;  and  most  of  the  numerous  and  important  towns  upon 
the  Lake  Michigan  had  no  existence  even  in  name/' 

"  When  the  famous  undertaking  of  constructing  the  Welland  ca- 
nal, in  1818,"  remarks  a  celebrated  Canadian  engineer,  "  was  com- 
menced by  a  few  inhabitants  of  the  Niagara  district,  who  levelled  the 
ridge  which  divides  the  waters  emptying  into  the  St.  Lawrence  above 
and  below  the  Falls  op  Niagara,  there  were  present  no  high  official 
personages,  no  celebrated  engineers,  distinguished  commercial  or 
political  leaders.  All  but  one  were  inhabitants  of  the  township  of 
Therold — farmers  and  country  traders.  They  had  before  them  no 
successful  precedent.  A  people  four  times  as  numerous,  and  com- 
manding the  trade  of  that  Atlantic  which  scarce  one  of  these  Canadian 
schemers  had  ever  seen,  were  just  commencing  the  Erie  canal.  There 
*as  then  but  one  steamer  upon  Lake  Erie.  Huron  and  Michigan  were 
known  only  to  the  Indian  and  the  fur  traders.  Buffalo,  a  city  of 
fifty  thousand  souls,  was  then  a  village,  and  Chicago  and  Milwaukie 
were  yet c  in  the  womb  of  time.'  The  whole  commerce  above  Niagara 
upon  sixty  thousand  square  miles  of  water,  with  four  thousand  miles  of 
coarf,  employed  but  forty  sail,  two  only  of  which  exceeded  one  hundred 
tow.  Yet,  in  that  feeble  and  unostentatious  commencement,  we  trace 
the  origin  of  that  policy  which  has  since  broken  down  the  barriers  in- 
terposed by  nature  between  the  commercial  intercourse  of  Central 
Iforth  America  and  the  world ;  and  the  unassuming  actors  have  lived 
to  see  hundreds  of  floating  palaces  propelled  by  steam,  and  thousands 
of  sailing  vessels,  ploughing  '  the  world  of  waters'  in  the  west.  They 
We  seen  the  tonnage  of  1818  increased  a  thousand-fold,  the  popula- 
tion around  the  lakes  thrice  doubled,  and  an  emigration  of -gold-seekers 
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sailing  in  a  lake-built  brig  two-thirds  the  circuit  of  the  globe  to  colo- 
nize the  old  conquests  of  Spain." 

Now,  on  the  bosom  of  these  inland  seas,  the  produce  of  the  great 
west  is  carried  to  the  seaboard  by  vessels  whose  tonnage  equals  that 
of  the  whole  foreign  commerce  of  this  country.  Iowa,  Illinois,  Indi- 
ana, Michigan,  western  Ohio,  Minnesota,  and  Canada  West,  are  all 
dependent  on  these  lakes  for  their  commercial  importance,  as  they 
form  the  only  direct  water  communication  from  the  central  portion  of 
the  northwestern  part  of  this  continent  to  the  Atlantic  ocean. 

The  construction  of  the  Niagara  Ship  Canal,  would  open  wide  the 
channel  around  the  last  formidable  barrier  between  the  west  and  the 
east ;  and  by  the  facilities  it  would  give  to  the  transportation  of  objects 
of  agricultural  and  manufacturing  industry,  it  would  awaken  into  life 
a  thousand  springs  of  latent  resource,  and  develop  the  agricultural 
and  mineral  treasures  of  the  country  bordering  the  western  lakes  in  a 
degree  to  render  it  worthy  the  patronage  of  the  general  government. 
Concurring  in  the  views  of  the  petitioners,  the  undersigned  here- 
with report  a  bill  granting  lands  to  aid  in  constructing  said  canal. 

SILAS  M.  BURROUGHS. 

JNO.  F.  POTTER. 

P.  BLISS. 

G.  PALMER. 

W.  L.  DEWART. 

H.  L.  DAWES. 
May  10,  1858. 


35tu  Congribs,  )    HOUSE  OF  REPRESENTATIVES.    (    Report 
IstSetsim.    \  I  No.  375. 


TERRITORY    OF   NEVADA. 

[To  accompany  Bill  H.  R.  No.  567.] 


May  12,  1858. 


Mr.  William  Smith,  from  the  Committee  on  the  Territories,  made  thd 

following 

REPORT. 

The  Committee  on  the  Territories,  to  whom  was  referred  the  petition  of 
numerous  citizens  of  the  United  State*  residing  in  the  Territory  of 
Utah,  asking  for  the  creation  of  anew  Territory,  to  be  formed  from  the 
western  portion  thereof,  have,  according  to  order,  had  the  same  under 
consideration,  and  respectfully  submit  the  following  report : 

On  the  9th  day  of  September,  1850,  the  Territory  of  Utah  wag  cre- 
sted. Its  limits,  as  defined  by  law,  embrace  the  vast  space  lying  be* 
tween  the  Rocky  mountains  on  the  east,  Oregon  on  the  north,  Cali- 
fornia on  the  west,  and  the  37th  parallel  of  north  latitude  on  the 
south.  By  the  passage  of  said  act,  and  the  organization  of  a  Territory 
io  conformity  thereto,  the  people  already  resident  therein,  as  well  as 
all  those  who  might  come  after  them,  were  promised  protection  and 
good  government.  Upon  the  faith  of  such  implied  promise  they 
made  their  settlements,  and  have  sought  to  establish,  in  defiance  of 
numerous  difficulties  and  dangers,  the  independent  homes  of  the 
tardy  and  adventurous  pioneers.  They  have  succeeded  to  a  great 
extent,  and  they  claim  from  a  paternal  government  the  redemption  of 
it*  plighted  faith,  and  especially  that  protection  which  is  the  right  of 
every  American  citizen. 

In  the  organization  and  settlement  of  the  Territory  of  Utah,  it  unfor- 
tunately happened  that  the  power  and  authority  thereof  fell  into  the 
Hands  of  the  Mormons,  a  sect  whose  intolerance  allows  no  participation 
by  any  one,  other  than  of  their  own  denomination,  in  their  civil  affairs. 
The  principal  settlements  in  Utah  are  about  or  near  Salt  Lake  City,  and 
decomposed  almost  exclusively  of  a  Mormon  population.  Within  these 
settlements  counties  are  organized,  and  all  trie  machinery  of  govern- 
ment called  for  by  the  people  abundantly  supplied.  Attracted  by  the 
tandlese  fertility  of  the  Carson  and  contiguous  valleys,  the  Mormon* 
bade  a  settlement  therein,  and  the  legislature  of  Utah  passed  a  law 
creating  the  county  of  Carson,  which  was  duly  organized.    Here,  how- 
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ever,  the  Mormons  encountered  a  resistance  to  their  exclusive  policy 
they  did  not  anticipate.  American  settlers  of  other  denominations 
were  also  attracted  by  the  loveliness  of  those  great  valleys  ;  and  many 
an  emigrant  on  his  way  to  California,  induced  by  the  advantages 
which  tempted  him,  pitched  his  tent  in  the  same  wilderness.  Jeal- 
ousies, hatred,  and  ill-will  soon  sprung  up  between  the  Mormon  and 
the  Gentile.  The  Mormons  resorted  to  annoyances  of  a  varied  charac- 
ter, then  threats,  and  finally  organizations  of  a  warlike  character, 
with  a  view  to  drive  off  the  anti-Mormon  population.  In  this,  how- 
ever, they  entirely  failed.  For  this  reason,  no  doubt,  in  part,  and 
because  of  the  increasing  difficulties  between  the  federal  government 
and  the  Mormons,  they  determined  to  sell  out  their  settlements  and 
return  to  Salt  Lake.  About  the  same  time  the  law  creating  the 
county  of  Carson  was  repealed,  and  the  whole  of  western  Utah 
.was  left  without  government. 

It  is  under  such  circumstances,  briefly  stated,  that  the  petitioners  of 
^western  Utah  have  presented  their  memorial  to  the  Congress  of  the 
iUnited  States.     It  is  under  such  circumstances  that  they  have  also 
memorialized  the  President.     It  is  under  such  circumstances  that  the 
governor  of  the  neighboring  State  of  California,  in  his  annual  message 
of  January  last,  urges  upon  the  legislature  of  his  State  some  action 
favoring  the  establishment  of  the  Territory  asked  for  by  the  petitioners. 
He  says  :  "The  rapidly  increasing  settlements  of  the  Territory  imme- 
diately adjacent  to  our  eastern  border  by  a  population  of  worthy  and 
♦  enterprising  people,  manifesting  a  due  observance  and  obedience  to 
the  institutions  and  laws  of  their  country,  requires,  for  the  protection 
of  their  persons  and  property,  a  territorial  organization.     Even  prior 
to  the  departure  from  their  midst  of  the  Mormons,  and  before  their 
leaders  had  assumed  an  attitude  of  hostility  towards  the  general  gov- 
ernment, from  the  peculiarity  of  Mormon  customs  and  the  decided 
partiality  and  favoritism  exercised  by  them  in  the  administration  of 
justice,  but  feeble  aid  and  protection  were  afforded  to  those  who  denied 
the  verity  of  their  peculiar  creed.     And  now,  when  among  this  de- 
luded people  rebellion  and  treason  are  made  manifest,  even  the  sem- 
blance of  governmental  aid  is  denied  to  the  residents  of  Carson  and 
the  adjoining  valleys.     The  situation  of  that  country,  through  which 
necessarily  passes  a  large  proportion  of  the  overland  immigration  to 
this  State,  with  the  probability  of  a  rapid  increase  of  citizens  within 
its  limits,  whose  interests  must  in  a  great  measure  be  inseparable  from 
our  own,  constitutes  it  an  additional  link  in  the  chain  of  connexion 
which  unites  us  with  the  existing  States  and  Territories  of  the  Union 
and  makes  it  an  important  auxiliary  in  the  advancement  of  our  State 
in  population,  wealth,  and  political  influence."     It  is  under  such  cir- 
cumstances that  the  legislature  of  California,  in  February  last,  adopted 
the  following  concurrent  resolution,  which  was  presented  to  this  House 
on  the  4th  of  March  last : 

"Resdved  by  the  assembly,  the  senate  concurring  herein,  That,  in  view 
of  the  impending  difficulties  in  Utah,  and  fully  impressed  with  the 
importance  of  a  speedy  organization  of  a  territorial  government  in 
Carson  valley,  our  senators  in  Congress  are  hereby  instructed,  and 
our  representatives  earnestly  requested,  to  procure  the  passage  of 
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act  securing  the  establishment  of  said  territorial  government,  with 
such  boundaries  as  circumstances  may  warrant  and  require." 

All  asking  that  a  territorial  government  may  be  formed  out  of 
western  Utah.  And  the  question  is,  Shall  the  petitioners  be  denied 
the  government  they  were  promised,  and  of  which  they  have  been  de- 
prived without  any  fault  of  theirs  ? 

Your  committee  will  ask  attention  to  the  following  paragraphs  ex- 
tracted from  the  petition  of  said  people:  They  Bay  that  "a  large 
portion  of  the  inhabitants  who  make  this  appeal  to  the  powers  that 
be  io  Washington  have  been  residing  within  the  region  hereinafter 
described  for  the  last  six  or  seven  years,  without  any  territorial,  State, 
or  federal  protection  from  Indian  depredations  and  marauding  out- 
laws, runaway  criminals  and  convicts,  as  well  as  other  evil-doers  among 
white  men  and  Indians."  *  *  *  *  * 

That  "  we  are  peaceable  inhabitants  and  law-abiding  citizens,  and  we 
do  not  wish  to  see  anarchy,  violence,  bloodshed,  and  crime  of  every 
hue  and  grade,  waving  their  horrid  sceptre  over  this  portion  of  our 
common  country."  *  *  *  That  "  no  debts  can  be  col- 
lected by  law ;  no  offenders  can  be  arrested,  and  no  crime  can  be 
punished,  except  by  the  code  of  Judge  Lynch." 

It  cannot  be  doubted  that  many  of  your  petitioners  were  tempted 
into  these  deep  glens  and  lovely  wilds  by  the  assurance  that  the 

tower  of  our  great  republic  would  be  exerted  for  their  protection, 
t  was  not  believed  that  some  two  hundred  valleys,  many  of  vast  ex- 
tent, and  all  of  exhaustless  fertility,  although  surrounded  in  the  dis- 
tance with  lofty  sierras  covered  with  eternal  snows,  yet  clothed  with 
a  carpet  of  evergreen,  would  be  left  in  unbroken  wilderness,  its  deep 
repose  broken  only  by  the  cry  of  the  wild  beast  and  the  yell  of  the 
roaming  savage.  And  hence  our  American  population  have  never 
ceased  to  increase  in  numbers,  until  now,  from  the  best  information 
jour  committee  have  been  able  to  obtain,  it  amounts  to  from  seven  to 
tea  thousand  souls.  Some  diversity  of  opinion  may  exist  as  to  this 
feet ;  but  the  population  is  sufficiently  stable  and  numerous  to  have 
been  considered  entitled  to  the  benefit  of  our  post  Office  system,  which 
has  been  introduced  among  them  by  law,  and  is  now  in  full  and  reg- 
ular operation. 

Independent,  however,  of  such  considerations,  your  committee  con- 
sider others  exist  of  a  highly  important  public  character,  which  they 
respectfully  submit  to  the  House. 

For  years,  as  it  is  generally  understood  and  believed,  the  governor 
of  Utah,  as  superintendent  of  Indian  affairs,  has  exerted  a  baneful 
influence  over  the  Indians  within  his  jurisdiction,  seriously  prejudicial 
to  the  interests  of  the  United  States,  but  yet  in  strict  conformity  with 
the  exclusive  policy  of  that  remarkable  people.  One  of  the  great 
overland  routes  to  the  Pacific  ocean  passes  through  Utah  a  distance 
of  upwards  of  eight  hundred  miles,  following  the  valley  of  the  Hum- 
boldt for  about  three  hundred  and  fifty  miles.  This  valley  is  sur- 
rounded by  savage  tribes.  It  embraces  at  or  near  its  source  the  great 
paasway  of  the  fierce  and  warlike  Indians  of  Oregon  and  Washington 
in  their  frequent  forays  upon  Mexico.  Set  on,  no  doubt,  by  Mormon 
instigation,  the  Indians  have  frequently  fallen  upon  the  wayworn 
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emigrant,  and  thousands  in  this  great  valley  have  found  an  untimely 
grave.  It  is  here,  as  we  are  told,  the  Mormon  cry  has  been  often 
heard  encouraging  the  savage  to  his  work  of  death.  And  the  hardy 
emigrant,  by  the  graves  which  line  his  waypath,  is  told,  in  mute  yet 
eloquent  admonition,  of  the. dangers  which  beset  him,  and  the  fate  of 
many  of  those  who  have  preceded  him.  And  this  is  the  state  of 
things  in  an  organized  Territory  of  our  Union,  and  fostered,  too,  into 
existence  and  frightful  development  by  those  placed  in  authority  by 
the  federal  government.  Duty  and  humanity  cry  out  against  this 
deplorable  state  of  things,  and  demand,  in  trumpet  tones,  of  those 
having  power  to  apply  it,  a  remedy  for  these  atrocious  wrongs. 

But,  again,  the  United  States  mail  passes  for  about  eight  hundred 
miles  through  Utah,  environed  by  danger,  and  although  in  an  organ- 
ized Territory,  is  yet  without  protection  of  law.  The  army  of  the 
United  States  has  recently  been  ordered  into  Utah,  to  enforce  the  civil 
authority,  but  how  it  can  be  done  it  is  difficult  to  perceive,  with  no 
population  but  that  of  the  Mormon  faith.  Bound,  as  is  well  known, 
to  obey  no  authority  but  that  of  their  church — controlled  by  the  des- 
potic will  of  one  man,  who  allows  no  hesitation  in  the  execution  of  his 
commands,  and  punishes  recusancy,  as  is  represented,  by  the  hand  of 
the  assassin,  the  Mormon  is  taught  as  his  most  imperativo  duty  to 
repel,  cast  off,  and  nullify  Gentile  authority  ;  and  it  is  manifest  that 
no  regular  administration  of  the  civil  affairs  of  Utah  under  her 
organic  act  can  ever  take  place,  and  that  some  great  and  fundamental 
change  is  indispensable  therein. 

It  is  also  represented  that  much  secret  dissatisfaction  exists  in  the 
Mormon  settlements  and  church,  which  is  repressed  from  dread  of 
punishment  and  the  imposbibility  of  escape,  from  the  difficulty  of 
reaching  other  jurisdictions.  It  is  believed  that  if  a  new  Territory 
were  formed,  extending  within  convenient  distance  of  Salt  Lake  City, 
that  the  dissatisfied  Mormons  would  cheerfully  escape  from  a  dominion 
which  they  despise;  and  thus  this  dangerous  and  growing  tribe  would 
be  repressed,  with  but  little  expense  or  loss  of  life,  with  far  more 
certainty  and  effect  than  by  "  an  army  with  banners." 

Some  think  that  the  most  effective  way  of  ending  our  Mormon 
difficulties  would  be  by  repealing  the  act  organizing  the  Territory  of 
Utah,  and  subjecting  the  Mormon  population  thereof  to  our  Indian 
policy.  The  proposed  Territory  would  greatly  facilitate  such  a 
measure,  and  would  thus  be  enabled  to  go  into  operation  without 
adding  to  the  charges  upon  the  treasury. 

It  is  proposed  that  the  new  Territory  shall  be  bounded  on  the  west  by 
California,  commencing  at  a  point  where  it  leaves  the  Colorado ;  thence 
northerly,  with  said  line,  to  its  point  of  intersection  with  the  Oregon 
line ;  thence,  with  said  line,  on  the  latitude  of  42  degrees  north,  east  to 
the  114th  degree  of  longitude  west ;  thence,  with  said  longitude,  to  the 
Goose  Creek  mountains  ;  thence  southerly,  with  said  ranee,  to  the  head- 
waters of  Lake  Nicollet ;  thence,  down  the  stream  formed  by  said  waters, 
to  said  lake,  and  through  the  same  to  the  nearest  range  of  mountains 
tunning  southerly,  until  it  shall  reach  Cedar  City,  at  or  near  the  1 14th 
degree  of  west  longitude ;  thence,  with  the  most  conspicuous  landmarks, 
to  the  headwaters  of  Virgin  river ;  thence  down  said  stream  to  its  in- 
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tereection  with  the  Bio  Colorado  ;  thence  down  said  river  to  the  be- 
ginning. These  boundaries  embrace  upwards  of  130,000  square  miles; 
from  7,000  to  10,000  American  citizens  ;  more  than  100,000  Indians; 
two  hundred  great  and  fertile  valleys ;  foot  hills  covered  with  primeval 
forests ;  magnificent  lakes,  one  at  least,  high  up  in  her  towering 
mountains,  sixty  miles  long  by  twenty  wide  and  fifteen  hundred  feet 
deep;  burning  and  health-restoring  springs  of  great  variety;  while  the  * 
hug  mountains  teem  with  the  richest  minerals. 

Tour  committee  believe  that  the  citizens  within  said  Territory  have 
the  right  to  expect  of  the  federal  government  what  they  ask.  They 
also  believe  that  grave  public  considerations  demand  it.  They  are 
satisfied  that  the  establishment  of  a  territorial  government  would  tend 
to  protect  the  public  mails  travelling  within  and  through  it ;  make  safe 
and  secure  the  great  overland  route  to  the  Pacific  as  far  as  within  its 
limit*;  restore  friendly  relations  with  the  present  hostile  Indian  tribes; 
contribute  to  the  suppression  of  the  Mormon  power  by  the  protection  it 
might  afford  to  its  dissatisfied  members  ;  and,  in  the  present  exigency 
in  that  region,  might  be,  and  almost  certainly  would  be,  of  material 
aid  to  our  military  operations.  Thus  satisfied  and  impressed,  your 
committee  respectfully  report  a  bill  for  the  formation  of  a  new  Terri- 
tory, according  to  the  boundaries  before  recited,  to  be  called  the  Ter- 
ritory of  Nevada. 


35th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    (  Repobt 
1st  Session.    J  \  No.  376. 


LAND  DISTRICTS  IN  WASHINGTON  TERRITORY. 

[To  accompany  Bill  H.  R.  No.  177.] 


May  12,  1858. 


Mr.  Cobb,  from  the  Committee  on  Public  Land*,  made  the  following 

REPORT.. 

The  Committee  on  Public  Lands,  to  whom  was  referred  House  Bill 
No.  177,  to  establish  three  additional  laod  districts  in  Washington 
Territory,  have  had  the  same  under  consideration,  and  have  agreed 
to  report  a  substitute  for  the  bill  and  recommend  its  passage. 

The  necessity  of  having  land  districts  established  in  all  countries 
opening  up  for  survey  and  settlement  is  so  apparent  to  all  who  may 
choose  to  think  for  a  moment,  it  will  supersede  the  necessity  of  the 
committee  arguing  the  case,  further  than  to  state,  in  their*  opinion, 
two  additional  land  districts  (which  the  substitute  proposes  to  establish) 
will  answer  all  the  purposes  necessary  for  the  present. 


35th  Cosorbss,  )  HOUSE  OF  REPRESENTATIVES.     $    Report 
1st  SeuUm.     S  I  No.  377. 
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KANSAS  CONSTITUTION. 


Mat  llt  1858.— Ordered  to  be  printed. 


Mr.  Alexander  H.  Stephens,  of  Georgia,  from  the  Select  Committee! 

made  the  following 

REPORT. 

The  sdect  committee  of  fifteen  appointed  under  the  resolution  of  the  House 
of  the  8th  of  February,  to  whom  woe  referred  the  message  of  the  Pres- 
ident of  the  United  States  of  the  2d  of  February,"  concerning  the  con- 
stitution framed  at  Lecompton,  in  the  Territory  of  Kansas,  by  a 
convention  of  delegates  thereof,  and  the  papers  accompanying  the 
fame,"  with  instructions  "to  inquire  into  all  the  facts  connected  with 
the  formation  of  said  constitution,  and  the  laws  under  which  the  same 
originated;  and  into  all  such  facts  and  proceedings  as  have  transpired 
since  the  formation  of  said  constitution  having  relation  to  the  question 
or  propriety  of  the  admission  of  said  Territory  into  the  Union  under 
said  constitution;  tend  whether  the  same  is  acceptable  and  satisfactory 
to  the  majority  of  legal  voters  of  Kansas,"  have  had  all  the  matters 
committed  to  them  under  consideration,  and  now  present  the  following 
report: 

The  leading  object  of  the  resolution  under  which  the  committee  was 
raised  seems  to  have  been  the  ascertainment  of  all  the  essential  facts 
bearing  upon  the  question  or  propriety  of  the  admission  of  Kansas  as 
a  State  under  the  Lecompton  constitution,  in  accordance  with  the 
recommendation  of  the  President.  This  object  has  been  the  control- 
ling principle  of  the  committee's  action  in  their  investigation.  The 
scope  of  their  duties  embraced  an  inquiry  into  all  facts  relating  to  the 
legality  and  regularity  of  the  proceedings  resulting  in  the  formation 
of  that  constitution,  both  antecedent  and  subsequent  thereto,  showing 
whether  or  not  it  be  the  embodiment  of  the  legally  and  fairly  ex- 
pressed will  of  the  bona  fide  citizens  of  Kansas.  With  this  under- 
standing of  the  field  of  labor  before  them,  the  committee  directed  their 
intention — 

1st.  To  a  law  passed  by  the  territorial  legislature  providing  for 
taking  the  sense  of  the  people  at  the  October  election  in  1856,  upon 
the  expediency  of  calling  a  convention  to  form  a  State  constitution. 

2d.  The  law  of  the  Territory  passed  the  19th  of  February,  1857,  in 
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pursuance  of  the  popular  will  expressed  under  the  previous  act,  pro- 
viding for  an  election  to  be  held  on  the  15th  June,  1857,  of  delegates 
to  such  a  convention. 

3d.  The  official  registry  of  voters,  and  the  apportionment  made  by 
the  acting  governor  (Stanton)  of  delegates  to  the  convention  so  called 
in  accordance  with  the  provisions  of  said  act. 

4th.  The  assembling  of  the  convention  at  Lecompton  on  the  first 
Monday  of  September,  1857,  under  the  act  last  aforesaid,  and  the 
journal  of  their  proceedings. 

5th.  The  constitution  formed  by  the  convention  so  assembled,  alluded 
to  in  the  message  of  the  President. 

6th.  The  action  of  the  people  on  the  questions  submitted  to  them 
by  one  of  the  clauses  of  the  schedule  in  the  constitution. 

These  laws,  facts,  and  proceedings  constitute,  in  the  judgment  of 
the  committee,  all  matters  having  any  material  bearing  upon  the 
main  questions  embraced  in  the  recommendation  of  the  President,  and 
covered  by  the  resolution  of  the  House.  But  they  permitted  to  be 
filed,  and  report  to  the  House  without  deeming  them  relevant  or 
material. 

7th.  The  act  of  the  territorial  legislature  of  Kansas,  at  its  called 
session  in  December  last,  providing  tor  a  vote  to  be  taken  on  the  4th 
of  January,  just  passed  for  and  against  said  constitution. 

8th.  The  official  announcement  of  said  vote. 

And,  also,  as  cumulative,  though  not  material — 

9th.  The  letter  of  Mr.  Calhoun,  president  of  the  Lecompton  con- 
vention, to  the  chairman  of  the  Committee  on  Territories  in  the  Senate. 

All  these  papers  are  appended  in  full  to  this  report,  (except  a  part 
of  the  journal  which  has  not  yet  been  received,  but  which  is  expected 
in  time  to  be  presented  with  the  rest,)  and  marked  as  exhibits  in  regu- 
lar order.  The  committee  deem  it  unnecessary  to  go  into  an  elaborate 
exposition  of  them  by  detail.  A  general  reference  to  some  of  the  ma- 
terial parts,  for  the  purpose  of  illustrating  the  conclusions  to  be  drawn 
from  them,  will  be  quite  sufficient.  Those  which  they  deem  material 
are  all  documentary,  about  which  there  can  be  no  dispute.  They  show 
a  full  and  complete  history  of  the  proceedings  resulting  in  the  forma- 
tion of  the  Lecompton  constitution  from  their  beginning  to  their  end : 
First,  the  law  for  taking  the  sense  of  of  the  people  upon  the  propriety 
of  applying  for  admission.  Next,  the  law  authorizing  the  call,  in 
pursuance  of  the  popular  will.  Next,  the  registry  of  voters,  and  ap- 
portionment of  delegates.  Next,  the  assembling  of  the  convention, 
with  their  proceedings.  Then,  the  constitution  so  formed;  and,  lastly, 
the  ratification  of  it  in  the  mode  and  manner  provided  by  the  conven- 
tion. The  legality  and  regularity  of  the  whole  are  marked  throughout. 
Every  step  in  its  progress  was  taken  in  strict  conformity  to  law.  But 
little  appears  on  the  lace  of  the  record  even  for  comment.  The  ques- 
tion for  the  consideration  of  the  House  is,  ought  Kansas  to  be  admitted 
as  a  State  under  the  constitution  so  presented  ? 

By  the  Constitution  of  the  United  States  "  new  States  may  be  ad- 
mitted by  Congress  into  this  Union,"  and  by  the  same  instrument  it 
is  provided  that  "  the  United  States  shall  guarantee  to  every  State  in 
this  Union  a  republican  form  of  government."    Under  the  first  of 
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these  clauses  eighteen  new  States  have  been  admitted  since  the  Union 
was  formed ;  and  two,  besides  Kansas,  are  now  applying  for  admission. 
The  usual  questions  of  inquiry  upon  the  applications  of  new  States 
hare  been — 

1st.  In  relation  to  the  number  of  the  population. 

2d.  The  regularity  of  the  proceedings  under  which  the  application 
has  been  made. 

3d.  Whether  the  constitution  presented  be  republican  in  form. 

In  this  case  the  attention  of  the  committee  has  not  been  directed  to 
the  question  of  population.  That  point  seems  to  be  conceded  on  all 
sides.  Upon  the  point  of  legality  and  regularity  no  question  can 
arise.  No  State  ever  before  applying  exhibited  greater  regularity  in 
her  proceedings.  On  this  point  there  can  be  no  doubt.  The  only 
other  one,  as  to  the  republican  form  of  the  constitution — that,  too, 
icems  to  be  equally  clear,  and  beyond  cavil  or  dispute. 

What,  then,  are  the  objections  to  the  recognition  of  the  constitution, 
and  the  admission  of  the  State  under  it?  These,  it  is  true,  arise 
mostly  on  matters  outside  of  the  record.  But  the  committee  propose 
briefly  to  notice  them  in  connexion  with  some  seemingly  founded  on 
the  face  of  the  record  itself. 

The  first  of  the  latter  class  is  that  urged  by  Governor  Walker. 
The  main  ground  of  his  opposition  is  the  fact  that  the  entire  constitu- 
tion has  not  been  submitted  for  ratification  to  a  popular  vote.  This 
objection  rests  upon  the  assumption  that  the  validity  of  every  consti- 
tution tormed  for  the  government  of  any  people  depends  upon  its 
having  received  such  a  sanction.  His  argument,  in  nis  own  words, 
rats  upon  the  lt  principle  that  sovereignty  is  vested  exclusively  in  the 
people  of  each  State,  and  that  it  performs  its  first  and  highest  function 
in  forming  a  State  government  and  State  constitution.  This  highest 
act  of  sovereignty,  in  my  judgment,  can  only  be  performed  by  the 
people  themselves,  and  cannot  be  delegated  to  conventions  or  other 
intermediate  bodies." 

That  sovereignty  is  vested  exclusively  in  the  people  of  each  State, 
sad  that  it  performs  its  first  but  not  highest  function  in  forming  a 
State  government  and  State  constitution  may  be  granted.  But  that 
this  first  act  of  sovereignty  in  making  a  constitution  can  only  be  per- 
formed by  the  people  themselves,  and  that  the  power  to  perform  it 
cannot  be  delegated  to  conventions  or  intermediate  bodies,  is  not 
granted.  Such  a  doctrine  is  not  only  novel  but  utterly  at  war  with  all 
our  past  history.  In  support  of  it  Gov.  Walker  cites  no  authority 
bat  his  own.  He  announces  it  as  the  conviction  of  his  individual 
judgment,  and  the  only  authority  he  refers  to  to  sustain  it  is  that  of 
prenoufl  speech*  s  made  by  himself,  in  which  he  had  expressed  the 
time  opinion.  But  the  position  cannot  be  maintained,  either  on 
principle  or  any  recognized  authority.  Reason  is  against  it,  and  so  is 
precedent.  When  it  is  admitted  that  sovereignty,  "  resides  with  the 
people,"  and  that  it  is  "  inalienable,"  it  does  not  follow  that  the  right 
to  exercise  and  execute  sovereign  powers  cannot  be  delegated  by  them 
to  others.  If  that  were  so,  there  could  be  no  such  thing  as  represen- 
tative  government.  No  law  could  be  passed  except  by  the  people  en 
This  would  uproot  and  overturn  all  our  system.    It  is  the 


4  KANSAS  CONSTITUTION. 

very  essence  of  sovereignty  that  it  may  act  by  itself  or  by  any  other  it 
may  choose  to  appoint.  The  enactment  of  all  laws  and  the  execution 
of  them  require  the  exercise  of  sovereign  power  as  neoessarily  as  the 
formation  of  a  constitution.  A  constitution  is  but  a  law.  It  estab- 
lishes the  modes  or  channels  through  which  the  sovereignty  of  the 
people  is  to  be  exercised,  not  "  in  propriis  peraonis"  but  by  chosen 
representatives.  The  formation  of  such  organic  law  cannot  be  said  to 
be  the  highest  act  or  function  of  sovereignty.  There  can  be  no  higher 
act  of  sovereignty  than  the  declaration  of  war ;  for  this  may  put  in 
jeopardy  the  existence  of  sovereignty  itself ;  and  yet  in  our  repre- 
sentative system  this  is  left,  not  to  the  people  themselves,  but  to  their 
representatives. 

Hence,  though  it  be  true  that  the  formation  of  a  State  constitution 
is  the  "first  function  of  sovereignty,"  it  does  not  follow  that  this  may 
not  be  performed  by  representatives  chosen  and  clothed  with  full 
power  to  act  for  the  people  in  this  matter,  as  well  as  in  all  others  re- 
quiring the  exercise  of  sovereign  power. 

Logically  considered,  there  is  no  more  reason  why  the  people  can- 
not make  a  constitution  by  others  clothed  with  full  power  to  do  so 
than  that  they  can  in  this  way  put  not  only  their  political,  but  their 
individual,  existence  in  hazard  upon  the  fortunes  of  war.  The  forma- 
tion of  a  constitution  requires,  it  is  true,  the  exercise  of  sovereign 
power,  and  so  does  the  commonest  act  of  legislation.  If  the  power  to 
do  one  can  be  exercised  by  an  agent  or  representative,  so  can  the 
other  ;  and  such  has  been  the  uniform  understanding  in  this  country 
from  the  beginning  of  our  history.  The  Constitution  of  the  United 
States  was  not  ratified  by  a  popular  vote.  In  all  the  States  it  was 
adopted  by  conventions  chosen  by  the  people  and  clothed  with  full 

Sowers  to  act  for  them.     In  its  provision  for  its  own  amendment  it 
oes  not  contemplate  any  ratification  by  the  people  through  a  popular 
vote  to  give  validity  to  any  such  amendment.     Such  amendments  are 
to  be  acted  upon  by  the  State  legislatures.    In  all  the  old  States,  with 
one  exception,  their  first  constitutions  were  formed  and  put   into 
operation  through  the  "  intermediate  body"  of  a  convention.     Massa- 
chusetts alone  submitted  hers  to  a  popular  vote.     The  constitution  of 
the  State  of  Pennsylvania,  the  native  State  of  Governor  Walker,  that 
under  which  he  was  born  and  reared,  and  under  which  that  great  and 
prosperous  Commonwealth  has  grown  up  and  attained  her  present 
high  eminence  in  wealth,  power,  and  renown,  derived  all  its  sanction 
\j  the  people  through  their  representatives  in  convention.     The 
jame  is  true  of  Mississippi,  his  once  adopted  State,  and  the  same  is 
true  of  a  majority  of  the  States  of  this  Union.     If  Governor  Walker's 
judgment  in  this  particular  be  right,  then  all  these  constitutions  are 
necessarily  invalid,  null,  and  void  ;  and  we  have  neither  constitutions 
nor  laws  in  more  than  half  of  the  States  of  the  Union.     This  doctrine 
is  as  preposterous  as  it  is  monstrous.     Its  bare  statement  is  enough  to 
consign  it  to  general  repudiation  and  condemnation.     The  uniform 
course  in  our  past  history  has  been,  when  a  new  State  applies  for  ad- 
mission, to  see  that  the  sovereignty  of  the  people  has  spoken  through 
its  legally  constituted  organs.     The  question  of  submitting  their  con- 
stitution to  a  popular  vote  or  not  is  one  for  the  people,  and  those  whom 
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they  clothe  with  power  to  determine  this  question,  as  well  as  others, 
for  them.  In  the  case  of  Kansas,  in  the  first  act  appended  to  this 
report,  Exhibit  1,  it  was  provided  to  take  the  sense  of  the  people  upon 
the  question  of  providing  by  law  for  the  calling  of  a  convention  to 
form  a  constitution,  and  by  law  to  define  the  powers  or  duties  of  the 
convention.  This  will  be  seen  by  the  section  (6)  of  the  act.  The  vote 
w&s  almost  unanimous  for  the  legislature  so  to  call  a  convention  and 
to  define  its  duties.  But  few  votes  were  cast  against  it.  This,  apart 
from  the  statement  of  Mr.  Calhoun,  appears  from  public  documents 
accessible  to  all.  The  legislature  did  call  a  convention.  They  could 
have  required  them  to  submit  their  work  to  the  people.  This  was  a 
nutter  for  their  own  discretion  ;  but  this  they  did  not  do.  This  con- 
vention was  elected  with  unlimited  and  plenary  powers.  That  such  a 
convention  could  be  so  clothed  no  one  can  doubt  who  is  acquainted 
with  the  history  of  similar  bodies.  They,  therefore,  had  full  power, 
at  their  own  discretion,  to  submit  the  whole  constitution  formed  by 
them,  or  any  part  or  no  part  of  it,  just  as  they  pleased,  for  ratifica- 
tion. This  the  people  well  understood  before  the  election  of  delegates. 
This  Governor  Walker  virtually  told  them  himself.  In  his  inaugural 
address  he  says : 

"The  people  of  Kansas,  then,  are  Invited  by  the  highest  authority  known  to  the  con- 
stitution to  participate  freely  and  fairly  in  the  election  of  delegates  to  frame  a  constitution 
ud  State  government.  The  law  has  performed  its  entire  appropriate  function  when  it 
extend*  to  the  people  the  right  of  suffrage,  but  it  cannot  compel  the  performance  of  that 
dory.  Throughout  our  whole  Union,  however,  and  wherever  free  government  prevails, 
too*  wLo  abstain  from  the  exercise  of  the  right  of  suffrage  authorise  those  who  do  vote 
to  tot  for  them  in  that  contingency,  and  the  absentees  are  as  much  bound  under  the  law 
*nd  constitution,  where  there  is  no  fraud  or  violence,  by  the  act  of  the  majority  of  those 
who  do  vote,  as  if  all  had  participated  in  the  election.  Otherwise,  as  voting  must  be 
TohmUry,  self-government  would  be  impracticable,  and  monarchy  or  despotism  would 
ransiD  ss  the  only  alternative. 

"You  should  not  console  yourselves,  my  fellow-citizens,  with  the  reflection  that  you 
tB*T  by  a  subsequent  vote  defeat  the  ratification  of  the  constitution.  Although  most 
unions  to  secure  to  you  the  exercise  of  that  great  constitutional  right,  and  believing  that 
the  convention  is  the  servant  and  not  the  master  of  the  people,  yet  I  have  no  power  to 
&tste  the  proceedings  of  that  body." 

This  language  clearly  conveys  the  idea  that  the  convention  might 
or  might  not  submit  the  constitution  to  he  formed  by  them  to  a  vote 
of  the  people  ;  and  so  far  from  the  people  not  being  able  to  dele- 
gate power  or  to  authorize  others  to  make  a  constitution  for  them 
being  true,  as  now  contended  for  by  Governor  Walker,  it  follows  most 
tlearly,  from  what  he  says,  that  such  authority  could  be  given  even 
by  their  silence.  The  authority  conferred  would  be  implied  by  their 
abstaining  from  the  polls.  On  the  question  of  the  powers  of  the  dele- 
gates to  be  elected  to  the  convention  Mr.  Stanton  addressed  the  people 
tt  follows : 

"The  government  especially  recognizes  the  territorial  act  which  provides  for  assembling 
*  convention  to  form  a  constitution  with  the  view  to  making  application  to  Congress  for 
*fafation  as  a  State  into  the*  Union.  That  act  is  regarded  as  presenting  the  only  test  of 
tat  qualification  of  voters  for  delegates  to  the  convention,  and  all  preceding  repugnant 
fttfrictions  are  thereby  repealed.  In  this  light  the  act  must  be  allowed  to  have  provided 
**  ft  full  and  (air  expression  of  the  will  of  the  people  through  the  delegates  who  may  be 
ctaeu  to  represent  them  in  the  constitutional  convention.  I  do  not  doubt,  however, 
*■*,  in  order  to  avoid  all  pretext  for  resistance  to  the  peaceful  operation  of  this  law,  the 
sanation  iteelf  will  in  some  form  provide  for  submitting  the  great  distracting  question 
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regarding  their  social  institutions  which  has  so  long  agitated  the  people  of  Kansas  to  a 
fair  vote  of  all  the  actual  bom  fide  residents  of  the  Territory,  with  every  possible  security 
against  fraud  and  violence.  If  the  constitution  be  thus  framed,  and  the  question  of  dif- 
ference thus  submitted  to  the  decision  of  the  people,  I  believe  that  Kansas  will  be  admitted 
by  Ongress  without  delay  as  one  of  the  sovereign  States  of  the  American  Union,  and  the 
territorial  authorities  will  be  immediately  withdrawn." 

Here  Mr.  Stanton  clearly  admits  the  full  power  of  the  delegates  to 
be  chosen  to  form  a  constitution,  valid  in  itself,  whether  it  be  sub- 
mitted or  not  for  ratification.  It  is  true,  he  expresses  great  confidence 
that  the  "  distracting  question/'  which  was  the  slavery  question, 
would  be  "in  some  form"  submitted  to  a  fair  vote  of  the  bona  fide 
residents  of  the  Territory,  and  the  firm  belief  that  if  "  the  question 
of  difference"  should  be  submitted  to  the  decision  of  the  people  Kan- 
sas would  be  admitted  without  delay.  This  is  exactly  what  was  done 
by  the  convention,  as  the  testimony  accompanying  this  report  shows. 
As  to  the  powers  of  the  convention,  however,  the  committee  will  cite 
but  one  other  authority.  That  is  a  speech  made  by  Judge  Douglas 
at  Springfield,  Illinois,  on  the  12th  June,  1857,  just  before  the  election 
of  the  delegates  took  place. 

"Kansas,"  said  he,  "is  about  to  speak  for  herself,  through  her 
delegates  assembled  in  convention  to  form  a  constitution  preparatory 
to  her  admission  into  the  Union  on  an  equal  footing  with  the  original 
States.     Peace  and  prosperity  now  prevail  throughout  her  borders. 
The  law  under  which  her  delegates  are  about  to  be  elected  is  believed 
to  be  just  and  fair  in  all  its  objects  and  provisions.     There  is  every 
reason  to  hope  and  believe  that  the  law  will  be  fairly  interpreted  and 
impartially  executed,  so  as  to  insure  to  every  bona  fide  inhabitant  the 
free  and  quiet  exercise  of  the  elective  franchise.     If  any  portion  of  the 
inhabitants,  acting  under  the  advice  of  political  leaders  in  distant 
States,  shall  choose  to  absent  themselves  from  the  polls,  and  withhold 
their  votes  with  a  view  of  leaving  the  free-State  democrats  in  a  mi- 
nority, and  thus  securing  a  pro-slavery  constitution  in  opposition  to 
the  wishes  of  a  majority  of  the  people  living  under  it,  let  the  respon- 
sibility rest  upon  those  who,  for  partisan  purposes,  will  sacrifice  the 
principles  they  profess  to  cherish  and  promote.     Upon  them,  and 
upon  the  political  party  for  whose  benefit  and  under  the  direction  of 
whose  leaders  they  act,  let  the  blame  be  visited  of  fastening  upon  the 
people  of  a  new  State  institutions  repugnant  to  their  feelings  and  in 
violation  of  their  wishes.     The  organic  act  secures  to  the  people  of 
Kansas  the  sole  and  exclusive  right  of  forming  and  regulating  their 
domestic  institutions  to  suit  themselves,  subject  to  no  otner  limitation 
than  that  which  the  Constitution  of  the  United  States  imposes.     The 
democratic  party  is  determined  to  see  the  great  fundamental  principle 
of  the  organic  act  carried  out  in  good  faith.     The  present  election  law 
in  Kansas  is  acknowledged  to  be  fair  and  just.     The  rights  of  the 
voters  are  clearly  defined,  and  the  exercise  of  these  rights  will  be  effi- 
ciently and  scrupulously  protected.     Hence,  if  the  majority  of  ttxe 
people  of  Kansas  desire  to  have  it  a  free  State,  (and  we  are  told  by  the 
republican  party  that  nine-tenths  of  the  people  of  that  Territory  a-r^ 
free-State  men,)  there  is  no  obstacle  in  the  way  of  bringing  Kans&« 
into  the  Union  as  a  free  State  by  the  votes  and  voice  of  her  own  people 
and  in  conformity  to  the  great  principles  of  the  Kansas-Nebraska  acfc  \ 
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provided  all  the  free-State  men  will  go  to  the  polls  and  vote  their  prin- 
ciples in  accordance  with  their  professions.  If  such  is  not  the  result, 
let  the  consequences  he  visited  upon  the  head*  of  those  whose  policy  it 
is  to  produce  strife,  anarchy,  and  bloodshed  in  Kansas,  that  their  party 
may  profit  by  slavery  agitation  in  the  northern  Stats  of  this  Union." 

In  this  speech  there  is  not  the  slightest  allusion  whatever  to  a  sub- 
sequent ratification  of  the  constitution  to  be  formed  before  it  would 
have  validity ;  not  the  slightest  reference  to  any  such  construction 
of  the  Kansas-Nebraska  act.  The  language  is  :  "Kansas is  about  to 
speak  for  herself  through  her  delegates  assembled  in  convention  to  form  a 
constitution."  It  was  in  the  choice  of  these  delegates  that  the  respon- 
sibility was  to  rest  upon  those  who,  for  partisan  purposes,  under  the 
control  of  leaders  in  distant  States,  should  absent  themselves  from  the 
polls.  That  was  the  time  their  voice  was  to  be  legally  heard  in  the 
formation  of  a  State  constitution  ;  and  if  they  chose  to  be  silent,  then 
they  were  to  be  silent  ever  afterward.  They  would  have  nobody  to 
blame  but  themselves. 

It  is  true  that  Gov.  Walker,  while  plainly  telling  the  people  that  the 
convention  would  have  full  power  to  make  a  constitution  without  sub- 
mitting it,  also  told  them  that,  in  his  judgment,  the  entire  constitution 
to  be  framed  by  them  ought  to  be  submitted  to  the  decision  of  the 
people,  and  that  if  it  were  not,  in  his  judgment  Congress  would  not, 
ana  ought  not  to,  admit  the  State  under  it.  In  this  he  differed  widely 
from  Mr.  Stanton,  and  in  making  the  declaration  he  greatly  tran- 
scended his  rightful  power.  He  undertook  to  prescribe  for  Congress 
the  exercise  of  a  right  they  do  not  possess  under  the  constitution  of  the 
United  States.  When  a  new  State  presents  a  constitution  for  admis- 
sion Congress  has  no  more  power  to  inquire  into  the  manner  of  its 
adoption  than  the  matter  of  its  substance.  The  matter  cannot  be  in- 
quired into  further  than  to  see  that  it  is  republican  in  form  ;  and  the 
mode  and  manner  of  its  adoption  cannot  be  inquired  into  only  so  far 
as  to  see  tnat  it  has  been  formed  in  such  way  as  the  people  have  legally 
established  for  themselves.  The  doctrine  of  Governor  Walker  would 
be  utterly  subversive  of  all  State  rights  and  State  sovereignty  ;  for  one 
of  the  unquestionable  attributes  of  sovereignty  is  the  absolute  right  to 
select  its  own  mode  of  giving  expression  to  its  own  will. 

If,  then,  upon  general  principles,  as  well  as  from  established  usage, 
it  clearly  appears  that  the  validity  of  a  constitution  does  not  necessa- 
rily depend  upon  its  having  received  a  popular  ratification,  is  there 
anything  in  the  Kansas  bill  that  varies  this  case  from  former  prece- 
dents? On  this  point  Governor  Walker  says  "these  rights"  (that 
is,  the  right  of  having  the  constitution  as  a  whole  submitted  to  a 
popular  vote)  "  I  have  ever  regarded  as  fully  secured  to  the  people  of 
1  all  the  Territories '  in  adopting  their  State  constitutions  by  the 
Kansas-Nebraska  bill.  Such  is  the  construction  of  this  Kansas  act  by 
its  distinguished  author,  not  only  in  his  late  most  able  argument,  but 
by  addresses  made  and  published  by  him  long  antecedent  to  that  date, 
•hewing  that  this  sovereign  power  of  the  people  in  acting  upon  a  State 
constitution  is  not  confine!  to  the  question  of  slavery,  but  includes  all 
other  subjects  in  such  an  instrument.  Indeed,  I  believe  the  Kansas* 
Nebraska  bill  would  have  violated  the  rights  of  sovereignty  reserved 
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to  the  people  of  each  State  by  the  federal  Constitution,  if  it  had  de- 
prived them,  or  Congress  should  now  deprive  them,  of  the  right  of 
voting  for  or  against  their  State  constitution." 

What  part  or  clause  of  the  Kansas  act  gave  Governor  Walker  the  idea 
that  it  secured  not  only  to  the  people  of  that  Territory,  but  "  all  other 
Territories,"  the  rights  he  mentions,  this  committee  are  utterly  at  a  loss 
to  imagine.  If  there  is  a  word  or  sentence  in  it  which  imbodies  any  such 
security  they  have  been  unable  to  discover  it ;  and  if  the  distinguished 
senator  from  Illinois,  who  is  thus  styled  the  author  of  that  bill,  ever  gave 
any  such  construction  to  it,  antecedent  to  his  "  late  "  speech,  this  com- 
mittee are  not  aware  of  it.  If  any  such  construction  was  put  upon  any 
part  of  it  during  its  discussion  in  Congress  in  1854,  or  afterward,  or 
during  the  canvass  of  1856,  by  that  senator,  or  any  person  else,  this 
committee  are  equally  unaware  of  it.     On  the  contrary,  they  have 
good  evidence  that  no  such  construction  was  then  or  afterward,  or  up 
to  the  12th  June  last,  put  upon  it  by  the  senator  who  is  called  its 
author.     In  the  speech  made  by  him  on  that  day  he  certainly  put  no 
such  construction  on  the  bill.     During  the  last  Congress  the  same 
senator  reported  a  bill,  though  he  was  not  the  author  of  it,  providing 
for  the  call  of  a  convention  in  Kansas  to  form  a  State  constitution  for 
admission  in  the  Union.     That  bill  made  no  provision  for  the  submis- 
sion of  the  work  of  the  convention  to  a  decision  of  the  people.     That 
was  known  as  the  Toombs  bill.     It  passed  the  Senate,  and  received 
the  vote  of  the  senator  from  Illinois.     In  giving  that  vote,  Governor 
Walker  may  believe  that  the  senator  "  violated  the  rights  of  sovereignty 
reserved  to  the  people  of  each  State  by  the  federal  Constitution,'  but  he 
can  hardly  affirm  that  by  it  the  senator  gave  that  construction  to  the 
Kansas  bill  which  the  governor  says  he  had  so  repeatedly  given  before 
his  late  speech.     Indeed,  the  record  of  that  senator  shows  that  he  did 
not  deem  it  necessary,  under  the  Kansas-Nebraska  bill,  to  submit  even 
the  slavery  question  to  a  decision  of  the  people.     The  language  of  the 
Kansas  bill,  as  first  reported  by  Senator  Douglas,  on  this  subject  was 
in  these  words : 

"  All  the  questions  appertaining  to  slavery  in  the  Territory  and  in  the  new  States  to  be 
formed  therefrom  are  to  be  left  to  the  decision  of  the  people  residing  therein,  through  their 
appropriate  representatives." 

This  shows  that  he  then  thought  that  the  act  of  sovereignty,  in  de- 
termining this  question  on  the  formation  of  a  constitution,  could  be 
performed  by  the  people,  through  the  "  intermediate  body"  of  €i  rep- 
resentatives," as  fully  and  completely  as  if  done  by  themselves.  The 
words  finally  adopted  on  this  point  in  the  bill,  after  declaring  the 
restriction  of  1820  null  and  void,  were  as  follows : 

"  It  being  the  true  intent  and  meaning  of  this  act  not  to  legislate  slavery  into  any 
Territory  or  State,  nor  to  exclude  it  therefrom,  but  to  leave  the  people  thereof  perfectly 
free  to  form  and  regulate  their  domestic  institutions  in  their  own  way,  subject  only  to 
the  Constitution  of  the  United  States." 

If  any  inference  is  to  be  drawn  from  this  change  of  phraseology,  it 
is  that  tne  object  aimed  at  by  it  was  to  leave  even  the  slavery  question 
to  be  settled,  as  all  others  had  been  before,  by  the  people,  in  their  own 
way,  in  conformity  to  law  and  the  Constitution  of  the  United  States. 
If  they  chose  to  do  it  by  representatives!  the  power  was  given  them  so 
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to  do  it;  if  they  chose  to  do  it  by  general  popular  vote,  the  power  was 
given  them  to  do  it  in  that  way.  Congress  was  to  abstain  from  all 
interference  or  intervention  with  or  over  their  own  way  or  manner  of 
doing  it,  so  that  it  was  legally  done  under  the  Constitution  of  the 
United  States. 

The  difficulty  with  Governor  Walker  seems  to  be,  that  they  have 
chosen  a  way  of  their  own  different  from* the  one  that  he  would  have 
had  them  to  adopt.  He  wished  them  to  decide  that  as  well  as  other 
questions  in  his  way ;  they  preferred  their  own  way  to  his.  To  correct 
this  disobedient  proceeding  on  their  part,  he  seems  to  be  willing  now 
to  shed  the  "  last  drop  of  his  life's  blood." 

As  before  stated,  the  Lecompton  convention  did  submit  the  slavery 
question  to  a  popular  vote.  This  was  a  matter  entirely  discretionary 
with  themselves.  In  doing  it,  they  were  doubtless  actuated  by  the 
most  patriotic  motives.  This  was  the  origin  of  all  the  strife  in  the 
Territory.  This  was  the  subject  which  Mr.  Stanton  had  stated  with 
so  much  confidence  would  "in some  way"  be  submitted  to  a  direct 
vote  of  the  people.  On  the  submission,  every  bona  fide  citizen  in  the 
Territory  entitled  to  the  elective  franchise  had  a  full  and  perfect  right 
to  vote  upon  it.  If  any  abstained  from  voting,  the  fault  was  their 
own.  They  have  no  just  cause  to  complain  of  Congress  for  admitting 
the  State  under  a  constitution  with  a  clause  which  they  do  not  like 
when  they  had  a  fair  opportunity  to  vote  it  down,  if  they  really  have, 
as  they  pretend,  a  majority  in  the  Territory.  The  official  vote  on  the 
ratification,  when  so  submitted,  as  will  be  seen  by  Exhibit  No.  6,  was 
as  follows : 

Constitution,  with  slavery 6,226 

Constitution,  without  slavery 669 

Making  an  aggregate  of  6,795  voting  on  the  question,  and  a  majority 
of  5,657  for  the  constitution  as  now  presented.  This  is  certainly  a 
very  large  majority  of  those  joining  in  the  election,  if  not  a  majority 
of  all  the  voters  in  the  Territory,  in  favor  of  the  constitution  as  it  is 
now  before  Congress ;  and  according  to  the  doctrine  of  Governor 
Walker,  in  his  inaugural  address,  "  those  who  abstain  from  the  ex- 
ercise of  the  right  of  suffrage  authorized  those  who  did  vote  to  act  for 
them,  and  the  absentees  are  as  much  bound  under  the  law  as  if  all 
had  participated  in  the  election."  If  this  view  ber  correct,  then  no 
constitution  ever  came  up  with  a  stronger  endorsement  by  popular 
vote,  and  every  objection  to  its  validity  on  the  ground  of  its  wanting 
even  this  sanction  is  utterly  without  foundation. 

Another  objection  of  the  same  class  is,  that  no  enabling  act  was 
passed  by  Congress,  or  in  other  words,  that  the  legislature  of  Kansas 
did  not  have  the  legal  right  to  call  the  convention  that  formed  the 
constitution.  This  objection  is  equally  untenable  both  on  principle 
and  authority.  The  power  to  call  a  convention  to  form  a  State  consti- 
tution is  clearly  within  the  "rightful  subjects'9  of  legislation  granted 
in  the  organic  act.  But  even  without  that  the  precedents  are  numer- 
ous where  conventions  have  been  called  without  such  a  grant.  Out 
of  the  eighteen  new  States  heretofore  admitted  nearly  half  of  them 
We  come  in  under  constitutions  formed  without  any  direct  authority 
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of  Congress.  Amongst  these  may  be  named  Tennessee,  Michigan, 
Iowa,  Texas,  Arkansas,  Kentucky,  Florida,  and  California.  In  addi- 
tion to  this,  it  may  be  added  that  the  most  prominent  of  those  who 
now  urge  this  objection  are  estopped  by  their  own  declarations  and 
admissions.  Governor  Walker,  tor  instance,  in  his  inaugural  address 
in  relation  to  the  right  of  the  territorial  legislature  to  call  a  convention 
uses  this  language : 

"  But  it  is  said  that  the  convention  is  not  legally  called,  and  that  the  election  will  be  not 
freely  and  fairly  conducted.  The  territorial  legislature  is  the  power  ordained  for  this  pur- 
pose by  the  Congress  of  the  United  States,  and  in  opposing  it  yon  resist  the  authority  of 
the  general  government.". 

And  again  he  says : 

"  The  territorial  legislature,  then,  in  assembling  this  convention,  were  fully  sustained 
by  the  act  of  Congress." 

Mr.  Stanton  expresses  similar  sentiments  in  that  part  of  his  in- 
augural address  before  quoted,  Judge  Douglas,  in  his  Springfield 
speech,  also  quoted,  does  not  intimate  that  he  then  thought  there 
was  any  necessity  for  an  enabling  act.  Moreover,  his  position 
on  the  admission  of  California  is  well  known.  In  that  case  a  con- 
stitution had  been  sent  up  formed  by  a  convention  called  together 
without  the  slightest  pretext  of  legal  authority,  either  from  Congress 
or  any  territorial  organization.  A  proclamation  of  a  military  com- 
mander was  the  sole  foundation  for  it,  and  yet  upon  that  occasion 
Judge  Douglas  said : 

" 1  hold  that  the  people  of  California  had  a  right  to  do  what  they  have  done ;  yea,  they 
had  a  moral,  political,  and  legal  right  to  do  all  they  have  done." 

How  any  person  could  maintain  the  legality  of  the  proceedings 
in  the  California  case  and  deny  them  in  Kansas,  or  hold  that  an  en- 
abling act  by  Congress  was  necessary  in  the  Kansas  case  when  it  was 
not  necessary  in  California,  is  incomprehensible  to  this  committee. 
They  dismiss  this  point  without  further  remark. 

But  other  objections  of  a  different  class  and  character  have  bee* 
started.  These  relate  to  the  fairness  of  the  election  of  delegates  to  the 
constitutional  convention.  On  this  head  it  is  said  that  quite  a  num- 
ber of  counties,  19  in  all,  making  more  than  half  of  the  counties  in  the 
Territory,  were  disfranchised  by  the  law  of  the  19th  February,  1857, 
and  were  wholly  unrepresented  in  theconvention.  By  the  statutes  of 
Kansas,  as  all  can  see  by  reference,  there  are  37  counties  laid  out  with 
names  and  boundaries  in  the  Territory.  Three  of  these — to  wit: 
Washington,  Clay,  and  Dickinson — were  omitted  in  the  act  of  the  19th 
February  creating  districts  for  the  election  of  delegates.  They  lie  in 
the  extreme  western  frontier  of  the  Territory,  as  will  be  seen  by  the 
map,  and  exist  mainly  in  law  and  on  paper.  They  seem  to  be  desti- 
tute of  population,  without  officers  or  civil  organization.  The  34 
organized  counties  were  all  embraced  in  the  act,  as  will  be  seen  in  the 
19th  section.  By  that  section  they  are  arranged  into  election  districts, 
as  fellows : 

1st  district,  Doniphan  county. 
2d      "        Brown  and  Nemeha  counties. 
3d      "        Atchison  county. 
4th      "        Leavenworth  county. 
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5th  district,  Jefferson  county. 

£+1  ii  rU1k/vn*i    ststnn+w 


Calhoun  county. 

Marshall  county. 

Riley  and  Pottawatomie  counties. 

Johnson  county. 

Douglas  county. 

Shawnee,  Richardson,  and  Davis  counties. 

Lykins  county. 

Franklin  county. 

Weller,  Breckinridge,  Wise,  and  Madison  counties 

Butler  and  Coffee  counties. 

Lynn  county. 

Anderson  county. 

Bourhon,  McGee,  Dorn,  and  Allen  counties. 

Woodson,  Wilson,  Godfry,  Greenwood,  and  Hunter 
counties. 

The  object  of  the  law,  as  all  its  details  plainly  show,  was  to  have  as 
fair  an  election  as  possible.  The  registry  of  voters  as  required  was 
made  and  returned  for  these  districts  as  follows,  as  will  be  seen  by  Mr. 
Stanton's  proclamation  :  (Exhibit  No.  3.) 
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10th 
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19th 
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Mo.  of  district. 


frit.. 
Second. 


laird.. 
Fourth, 
fifth... 
Sxth... 
ferenth 
fighth., 


Names  of  counties. 


Sinth 

Tenth 

Berenth..- 

TVelfth 

Thirteenth  . 

Fourteenth  . 

fifteenth... 

Bxteenth... 

Seventeenth 

Eighteenth. 

Nineteenth. 


Doniphan  .- ...... 

Brown  ........................ 

Nemeha ..... 

Atchison 

Leavenworth .....  .......... 

Jefferson ...  .. .... 

Calhoun 

Marshall  ...................... 

Biley 

Pottawatomie. ..... ..... 

Johnson ...... . 

Douglas 

Shawnee,  Richardson,  and  Davis.. 
Lyklngs  ..........  ............ 

Franklin 

Four  counties..... 

Two  counties 

Lynn 

One  county,  (Anderson.) . 

Bourbon,  McGee,  Allen,  and  Dora 
Five  counties  - 

Tfotal 


No.  of  legal 
voters. 


No 
No 
No 

No 

No 


1,086 
206 
140 
804 
1,837 
666 
291 
206 
363 
206 
496 
1,318 
283 
413 

return, 

return. 

return. 
413 

return. 
646 

return. 


9,261 


Upon  this  return  of  registration,  showing  9,251  voters,  (which,  upon 
all  reasonable  probabilities,  must  have  been  within  one  or  two  thou- 
sand of  all  the  legal  voters  at  that  time  in  the  Territory,)  the  acting 
governor,  as  will  be  seen  from  the  same  exhibit,  made  an  apportion- 
ment of  representation,  according  to  the  provisions  of  the  act.  This 
was  done  by  dividing  the  whole  number  of  voters  (9,251)  by  60,  the 
number  of  delegates  constituting  the  convention,  and  apportioning 
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the  delegates  to  the  respective  counties  in  districts,  as  above  set  forth, 
from  which  a  registry  had  been  reported.  The  apportionment  was  as 
follows : 

1st  district,  Doniphan  county, 7  delegate*. 

2d  do        Brown  and  Nemeha 2  do 

3d  do        Atchison 5  do 

4th  do        Leavenworth 12  do 

5th  do        Jefferson 4  do 

6th  do        Calhoun 2  do 

7th  do        Marshall 1  do 

8th  do        Riley  and  Pottawatomie 4  do 

9th  do        Johnson S  do 

10th  do        Douglas 8  do 

11th  do        Shawnee,  Richardson,  and  Davis 2  do 

12th  do        Lykins 3  do 

16th  do        Lynn 3  do 

18th  do        Bourbon,  McGee,  Dorn,  and  Allen 4  do 

From  this  it  will  be  seen  that  twenty-one  out  of  the  thirty-four 
organized  counties  were  embraced  in  the  apportionment ;  and  the 
journals  of  the  convention  (Exhibit  No.  4)  show  that  all  these  were 
represented  in  that  body.  From  the  same  proclamation  it  will  be 
seen  that  five  election  districts,  embracing  thirteen  counties,  were  left 
out  of  the  apportionment.  These  were,  as  will  appear  from  what  has 
been  stated,  the  13th  district,  being  Franklin  county ;  the  14th,  in- 
cluding Weller,  Breckinridge,  Wise,  and  Madison  ;  the  15th,  Butler 
and  Coffee;  the  17th,  Anderson  county;  and  the  19th,  Woodson, 
Wilson,  Greenwood,  Godfry,  and  Hunter. 

Of  these  thirteen  counties  nine  had  but  a  small  population  in  them. 
This  (apart  from  the  statement  of  Mr.  Calhoun  and  other  reliable 
information)  clearly  appears  from  the  returns  of  the  election  on  the 
4th  January  last,  the  official  announcement  of  which  is  filed  with  the 
papers  of  this  report.  From  that  it  will  be  seen  that  not  a  vote  was 
returned  as  having  been  cast  in  that  election  in  seven  of  these  thirteen 
counties  about  the  disfranchisement  of  which  so  much  complaint  has 
been  made.  These  seven  counties  are  Weller,  Wise,  Butler,  Wilson, 
Godfrey,  Greenwood,  and  Hunter.  Nor  was  there  a  vote  at  that  elec- 
tion in  either  of  the  three  unorganized  counties  of  Washington,  Clay, 
and  Dickinson. 

In  two  of  the  thirteen  counties  stated  above — to  wit :  Madison  and 
Woodson — there  were  but  90  votes  cast— .40  in  the  former  and  50  in 
the  latter;  and  but  1,135  in  the  four  remaining — to  wit:  Franklin, 
304  ;  Breckinridge,  191 ;  Coffee,  453  ;  and  Anderson,  177  ;  so  that  if 
the  election  of  the  4th  January  should  be  received  as  evidence  of  any- 
thing, it  would  prove  nothing  more  conclusively  than  that  the  clamor 
about  the  disfranchisement  of  half  the  people,  or  even  a  considerable 
portion  of  the  people  of  the  Territory,  is  utterly  groundless,  and  re- 
sorted to  only  as  a  pretext  for  the  want  of  something  more  solid.  Thia 
pretext  becomes  the  more  glaring  when  the  cause  of  there  being  no 
registry  in  these  four  counties  of  Franklin,  Breckinridge,  Anderson 
and  Coffee  is  understood.     This  is  fully  explained  not  only  by  the 
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statement  of  Mr.  Calhoun  alluded  to,  but  by  the  deposition  of  George 
Wilson,  to  be  found  in  Senate  Document  No.  52,  at  this  session. 
From  these  and  other  notorious  facts,  the  real  and  true  cause  of 
a  failure  of  registry  of  voters  in  these  counties,  and  a  consequent 
failure  of  representation  being  apportioned  to  them  in  the  convention, 
too  clearly  appears  to  need  much  explanation.  The  parties  in  whose 
behalf  the  cry  of  disfranchisement  is  now  raised,  prevented  the  registry 
themselves.  Since  the  organization  of  that  Territory,  there  has  been 
in  it  a  class  of  men  whose  avowed  object  was  to  oppose  and  overthrow 
all  legal  authority.  They  went  there  with  this  purpose.  Their  object 
was  to  set  up  an  imperium  in  imperio.  In  the  language  of  the  Presi- 
dent, they  have  been  in  a  "state  of  rebellion"  against  the  legally 
constituted  authorities  from  the  beginning.  This  is  fully  established 
by  numerous  reports  of  Governors  Shannon,  Geary,  and  Walker,  and 
Secretary  Stanton.  They  were,  to  a  certain  extent,  the  emissaries  of 
those  who  denounced  the  Kansas  bill  when  it  passed  as  a-  great 
"wrong"  and  an  "outrage,"  and  who  were  resolved  to  defeat  its 
peaceful  operation. 

To  show  the  groundlessness  of  the  first  clamor,  as  well  as  the  last, 
we  might  here  inquire  what  was  the  wrong  or  outrage  of  that  bill? 
Was  it  a  great  wrong  or  outrage  to  permit  the  people  of  New  York, 
Massachusetts,  or  other  States  of  the  north,  as  well  as  the  people  of 
the  south  going  into  a  new  Territory,  the  common  property  of  all,  to 
be  as  free  as  they  were  at  their  native  homes,  and  in  forming  new 
States  to  enjoy  the  same  rights  which  their  fathers  did  in  the  forma- 
tion of  all  our  present  State  constitutions  and  governments?    This  is 
just  what  that  bill  did  on  the  main  question  of  controversy  in  Kan- 
sas— nothing  more — nothing  less.     But,  rather  than  see  this  great 
principle  of  right,  justice  and  equality  carried  out,  this  class  of  men 
went  to  that  Territory  to  defeat  it  at  every  hazard.     Setting  them- 
selves up  in  defiance  of  law  from  the  beginning,  they  now  denounce  a 
constitution  made  by  those  who  conformed  to  law  as  "  a  fraud/'  "  a 
cheat,"  and  "a  swindle."     But  the  more  ultra  of  the  same  party 
elsewhere  have  long  since  said  much  worse  things  of  the  Constitution 
of  the  United  States.     This  class  of  malcontents  in  Kansas  are  organ- 
ised in  a  party  having  the  control  of  some  of  the  counties.     They 
refused  to  recognise  the  validity  of  the  law  requiring  the  registry  to 
be  made.     They  opposed  its  execution  both  by  withholding  their  own 
names  in  some  instances,  and  in  others  by  driving  the  officers  whose 
duty  it  was  to  make  it,  from  the  country,  with  threats  to  take  the  life 
of  any  who  should  attempt  it.     This  was  particularly  the  case  in 
Anderson  and  Franklin  counties.     If,  then,  these  counties  were  un- 
represented in  the  convention,  their  disfranchisement  was  the  work  of 
their  own  people.     Another  significant  fact  to  be  noticed  from  the 
registry  and  apportionment  together  with  the  official  report  of  the  4th 
January,  is  this:  that  the  five  counties,  to  wit,  Leavenworth,  Atchi- 
son,  Douglas,  Doniphan,  and  Jefferson,  at  that  election  cast  an 
aggregate  vote  of  5,118,  which  is  a  majority  of  the  whole  vote 
reported  to  have  been  cast  throughout  the  entire  Territory  against 
the  constitution.     And  yet  all  these  counties  were  registered  and 
represented  in  the  convention.     They  had  thirty-six  of  the  sixty 
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delegates  of  which  that  body  was  composed.  Now,  if  it  be  true 
that  the  opponents  of  the  constitution  are  so  largely  in  the  majority 
in  those  counties,  and  are  so  violent  in  their  opposition,  as  they 
are  represented  to  be,  why  did  they  not  elect  men  to  the  conven- 
tion who  would  have  formed  a  constitution  more  to  their  liking? 
These  counties  alone,  by  the  registry,  had  within  four  votes  of  two- 
thirds  of  the  convention,  and  could  have  made  just  such  a  constitu- 
tion as  would  have  been  most  agreeable  to  their  people.  If  they  re- 
fused to  act  at  the  proper  time,  why  do  they  complain  now  ?  If  others, 
conforming  to  the  law,  went  into  the  convention  and  formed  a  consti- 
tution to  suit  themselves,  was  it  not  their  fair,  just,  and  legal  right 
to  do  it  ?  These  complaints  eome  too  late,  even  if  they  come  from 
orderly,  law-abiding  citizens.  As  well  might  the  thousands  who  ab- 
stained from  the  polls  or  threw  away  their  votes,  at  the  last  presi- 
dential election,  now  come  forward  and  claim  that  the  present 
administration  is  illegal,  and  should  be  set  aside,  because  the  inaugu- 
rated Chief  Magistrate  did  not  receive  a  majority  of  all  the  legal 
voters  of  the  United  States,  as  for  these  people  now  to  complain  of  the 
result  of  their  own  laches  or  illegal  acts,  or  to  seek  to  remedy  it  by 
any  such  irregular  proceeding  as  the  vote  taken  on  the  4th  January 
against  the  constitution,  after  it  had  been  legally  adopted. 

But  the  inquiry  is  made  whether  the  constitution  is  acceptable  and 
satisfactory  to  a  majority  of  the  legal  voters  of  Kansas.  This  is  a 
matter  the  committee  could  not  ascertain  and  report  upon  with  cer- 
tainty without  polling  every  legal  voter  in  the  Territory  ;  and  if  they 
had  {rone  there  and  taken  the  vote  themselves  for  and  against  the  con- 
stitution, perhaps  the  majority  might  have  varied  from  one  side  to  the 
other,  by  death,  emigration,  or  change  of  opinion,  before  their  report 
could  have  been  made.  That  course  of  investigation  is  wholly  im- 
practicable. The  only  proper  mode  of  pursuing  the  legitimate  inquiry 
before  Congress,  in  the  judgment  of  the  committee,  is  to  ascertain 
whether  the  constitution  imbodies  the  legally  and  fairly  expressed 
will  of  those  who  by  their  acts  acknowledge  themselves  to  be  bona  fide 
citizens  and  constituent  elements  of  the  society  or  political  community 
to  be  organized  in  a  State  within  its  jurisdiction.  Those  who  by  their 
acts  show  themselves  not  to  be  bona  fide  citizens,  but  mala  fide  resi- 
dents, and  even  self-acknowledged  outlaws  by  their  open  hostility  to 
all  civil  authority,  should  not  be  considered  or  taken  in  the  count.  The 
convention  that  formed  the  constitution  was  as  fairly  constituted  as 
could  be  with  the  view  of  allowing  every  bona  fide  citizen  in  Kansas 
entitled  to  vote  to  have  a  free  opportunity  to  be  heard  in  its  formation. 
This  Mr.  Stanton  said ;  this  Governor  Walker  said ;  this  Judge  Doug 
las  said;  this  also  abundantly  appears  from  the  facts  and  evidence 
now  submitted.  The  only  correct  test  of  the  will  of  a  majority  of  the 
bona  fide  voters  of  Kansas  upon  the  subject  of  their  constitution  is 
that  of  the  ballot-box,  and  such  an  expression  of  their  will  as  has 
'<een  there  given  at  the  proper  time  and  place,  in  conformity  to  law. 
oj  this  test  a  majority  of  them  is  certainly  in  favor  of  it.  The  ma- 
jority of  those  going  to  the  polls  when  the  election  of  delegates,  with 
full  and  plenary  power  took  place,  was  largely  in  favor  of  those  who 
made  the  constitution  ;  and  when  the  direct  question  on  the  slavery 
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abuse  was  submitted  on  the  21st  December,  the  like  majority  was  over- 
whelmingly in  favor  of  it.  On  the  4th  January,  in  the  election  of 
State  officers  under  the  constitution,  it  is  well  known  that  both  paties 
joined  in  a  vigorous  contest  for  the  organization  of  the  State  under  it. 
Upwards  of  12,000  voters  participated  in  that  election.  That  vote 
shows  most  clearly  that  the  constitution  is  not  only  acceptable,  but  has 
been  accepted  by  at  least  four-fifths  of  the  voters  of  the  Territory, 
though  it  may  not  be  entirely  satisfactory  to  all  of  them. 

As  to  the  alleged  frauds  on  the  4th  January  for  State  officers  under 
the  constitution,  the  committee  have  not  deemed  it  pertinent  or  proper 
for  them  to  enter  into  any  investigation.     They  are  matters  to  be  m- 

Juired  into  and  tried  by  other  tribunals,  as  all  frauds  in  other  State 
lections  are.  This  House  can  have  no  jurisdiction  over  them  in  any 
way ;  no  more  than  they  have  over  the  frauds,  if  any,  in  the  States  of 
New  York,  Indiana,  Illinois,  or  any  other  State  in  elections  for  State 
officers.  Should  Kansas  be  admitted,  and  the  seat  of  the  member  re- 
turned to  this  House  be  contested  on  the  ground  of  alleged  frauds, 
then  this  House  would  be  the  proper  tribunal  to  decide  that  question. 
There  will  be  other  legitimate  tribunals  to  decide  all  others. 

Upon  a  review,  then,  of  all  these  facts,  and  a  survey  of  the  whole 
field  here  presented  as  a  question  of  public  policy,  looking  not  only  to 
the  present  and  future  welfare  of  the  people  of  Kansas,  but  to  the 
peace  and  harmony  of  the  whole  Union,  the  committee,  in  conclusion, 
express  their  entire  agreement  with  the  President  in  his  recommenda- 
tion of  the  immediate  admission  of  the  State. 

That  a  large  number  of  the  States  would  look  upon  her  rejection, 
under  all  the  circumstances,  with  extreme  sensitiveness,  if  not  alarm, 
cannot  be  denied  or  doubted.  This  is  natural.  When  they  see  that 
no  new  State  has  ever  presented  herself  for  admission  with  a  constitution 
formed  and  adopted  with  greater  regularity  and  more  strictly  in  con- 
formity to  law ;  when  they  remember  the  irregularities  that  were 
waived  on  the  admission  of  California,  whose  constitution  was  formed 
without  any  legal  authority  ;  when  they  see  the  irregularities  in  the 
case  of  Minnesota  now  applying,  which  will  doubtless  be  waived  ;  when 
they  feel  and  know  that  no  valid  or  well  founded  objection  can  be 
made  to  the  constitution  of  Kansas,  either  in  its  substance  or  manner 
of  adoption,  except  that  it  recognizes  slavery  so  long  as  the  sovereign 
State  may  choose  to  allow  it ;  when  they  know  that  the  fiat  has  gone 
forth  by  that  party  which  mainly  urges  these  unusual  objections,  that 
bo  State  whose  constitution  recognizes  slavery  shall  ever  hereafter  be 
admitted  into  the  Union,  and  that  the  rejection  of  Kansas  would  in- 
crease and  inflame  that  factious,  sectional,  and  unconstitutional 
ppirit — is  it  not  natural  that  they  should  come  to  the  conclusion  that 
the  real  secret  of  its  rejection  is  this  bare  recognition  of  an  institution 
which  forms  the  basis  of  their  civil  society  ?  Is  it  not  natural  that 
this  act  would  strongly  tend  to  produce  distrust  towards  the  common 
government,  by  awakening  a  conviction  that  a  determination  is  fixed 
uj  the  majority  never  to  allow  another  member  of  the  federal  family 
to  enter  the  Union  with  institutions  similar  to  theirs  ?  Will  not  her 
rejection  tend  to  weaken  the  bonds  which  hold  the  States  together  ? 
These  are  grave  questions,  involving  in  their  solution  the  destinies  of 
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the  future.     The  committee  barely  allude  to  them ;  they  are  suggestive 
enough  of  themselves  without  comment  or  enlargement.     But  the 
committee  urge  their  calm  and  dispassionate  consideration,  especially 
as  it  is  believed  by  them  the  peace,  quiet,  welfare,  and  prosperity  of 
Kansas  herself  will  be  promoted  by  her  admission,  as  well  as  the 
general  harmony  of  all  the  States.     If  it  be  true  that  a  majority  of 
the  people  of  Kansas  are  opposed  to  the  institution  of  slavery,  as  now 
recognized  by  her  constitution,  what  easier  mode  could  be  adopted 
for  them  to  rid  themselves  of  it  than  to  allow  them  to  take  charge  of 
this  with  all  other  matters  of  internal  policy,  clothed  with  the  exercise 
of  all  powers  belonging  to  them  as  a  sovereign  State  of  the  Union  ? 
There  is  nothing  now  in  their  constitution  more  objectionable  on  this 
point  than  is  to  be  found  in  their  organic  act  and  the  Constitution  of 
the  United  States,  under  which  they  must  continue  so  long  as  they 
remain  in  a  territorial  condition.     The  argument  that  Congress,  by 
the  admission,  will  be  forcing  any  institution  whatever  upon  an 
unwilling  people,  is  as  gratuitous  as  it  is  groundless,  even  if  a  majority 
there  be  opposed  to  slavery.     For  by  the  Constitution  of  the  United 
States  slavery  is  as  much  forced  upon  them  as  by  the  constitution  of 
Kansas.     This  Congress  cannot  prevent,  and  this  will  continue  to  be 
the  case  until  it  is  removed,  if  ever,  by  the  sovereign  power  of  the 
State. 
The  committee,  therefore,  report  the  following  resolution : 

Resolved,  That  Kansas  ought  to  be  admitted  as  a  State  into  the  Union  under  the 
Lecompton  constitution  on  an  equal  footing  with  the  other  States,  as  recommended  by  the 
President. 


Resolved,  That  the  message  of  the  President  concerning  the  constitution  framed  at  Le- 
oompton, in  the  Territory  of  Kansas,  by  a  convention  of  delegates  thereof,  and  the  papers 
accompanping  the  same,  be  referred  to  a  select  committee  of  fifteen,  to  be  appointed  by 
the  Speaker ;  that  said  committee  be  instructed  to  inquire  into  all  the  facts  connected  with 
the  formation  of  said  constitution,  and  the  laws  under  which  the  same  was  originated, 
and  into  all  such  facts  and  proceedings  as  have  transpired  since  the  formation  of  said  con- 
stitution having  relation  to  the  question,  or  propriety  of  the  admission  of  said  Territory 
into  the  Union  under  said  constitution,  and  whether  the  same  is  acceptable  and  satisfactory 
to  a  majority  of  the  legal  voters  of  Kansas ;  and  that  said  committee  have  power  to  send 
for  persons  and  papers. 

Committee  under  foregoing  resolution, 

Mr.  Thomas  L.  Habbis,  Illinois.  Mr.  White,  Pennsylvania, 

Mr.  Alexander  H.  Stephens,  Georgia.  Mr.  Walbbidgb,  Michigan. 

Mr.  Mor&ill,  Vermont.  Mr.  Aadbbson,  Missouri. 

Mr.  Letcher,  Virginia.  Mr.  Stevekson,  Kentucky. 

Mr.  Wade,  Ohio.  Mr.  Adraw,  New  Jersey. 

Mr.  Quitman,  Mississippi.  Mr.  BurrnrroH,  Massachusetts. 


Mr.  Wisslow,  North  Carolina.  Mr.  Russell,  New  York. 

Mr.  Benhet,  New  York. 
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EXHIBIT  No.  1. 

AN  ACT  to  provide  for  the  call  of  a  convention  to  form  a  State  constitution. 

Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory 

of  Kansas  as  follows: 

Section  1.  That  there  shall  he,  at  the  first  general  election  to  come 
off  in  October,  1856,  a  poll  opened  at  the  several  places  of  voting 
throughout  this  Territory,  for  taking  the  sense  of  the  people  of  this 
Territory  upon  the  expediency  of  calling  a  convention  to  form  a  State 
constitution.  * 

Sbc.  2.  It  shall  he  the  duty  of  the  judges  at  the  several  election 
precincts  in  this  Territory,  at  the  election  aforesaid,  to  cause  a  poll  to 
be  opened,  which  poll  shall  contain  two  columns,  one  to  be  headed 
"  convention,"  the  other  "  no  convention  ;"  and  they  shall  cause  the 
vote  of  each  individual  voter  to  be  set  in  the  appropriate  column. 

See.  3.  All  persons  qualified  by  the  laws  of  the  Territory  to  vote 
for  members  of  the  general  assembly  shall  .be  entitled  to  vote  for  or 
against  said  convention. 

Sec.  4.  At  the  close  of  said  election,  at  the  several  precincts  in 
this  Territory,  the  judges  thereof  shall  cause  an  abstract  of  the 
votes  given  for  and  against  a  convention  to  be  made  out  and  certified 
to  the  secretary  of  the  Territory. 

Sbc.  5.  The  secretary  of  the  Territory  shall,  from  the  abstract  of 
votes  certified  to  bim  to  be  cast  "  for"  and  "against"  "convention" 
by  the  said  judges  of  elections,  make  a  full  report  of  the  same  to  the 
next  legislature  thereof. 

Sec.  6.  If  a  majority  of  persons  shall  vote  in  favor  of  "conven- 
tion" at  said  election  held  therefor,  then  it  shall  be  the  duty  of  the 
legislature  held  next  after  the  said  election  to  provide  for  and  make 
all  necessary  provisions  for  an  election  of  members  to  said  convention, 
defining  their  duties,  &c. 

This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 


EXHIBIT  No.  2. 


AN  ACT  to  provide  for  the  taking  a  census,  and  the  election  of  delegates  to  a. conven- 
tion: 

Be  U  enacted  by  the  gov&rnor  and  legislative  assembly  of  the  Territory 

of  Kansas  as  follows : 

Section  1.  That  for  the  purpose  of  making  an  enumeration  of  the 
inhabitants  entitled  to  vote  under  the  provisions  of  this  act,  an  appor- 
tionment, and  an  election  of  members  of  a  convention,  it  shall  be  the 
duty  of  the  sheriffs  of  the  several  counties  in  Kansas  Territory,  and 
they  are  hereby  required,  between  the  first  day  of  March  and  the  first 
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day  of  April,  eighteen  hundred  and  fifty -seven,  to  make  an  enumera- 
tion of  all  the  free  male  inhabitants,  citizens  of  the  United  States, 
over  twenty-one  years  of  age,  and  all  other  white  persons  actually 
residing  within  their  respective  counties,  and  for  this  purpose  shall 
have  power  to  appoint  one  or  more  deputies  to  assist  in  such  duties, 
not  to  exceed  one  in  each  municipal  township,  each  of  whom,  before 
entering  upon  his  office,  shall  take  and  subscribe  an  oath  or  affirma- 
tion to  support  the  Constitution  of  the  United  States,  and  faithfully 
and  impartially  discharge  the  duties  imposed  on  him  by  this  act,  ac- 
cording to  the  best  of  his  skill  and  judgment,  which  oath  or  affirma- 
tion shall  be  administered  to  them  severally,  and  be  duly  certified  by 
a  judge  or  clerk  of  the  district  court  of  the  United  States,  or  judge  or 
clerk  of  the  probate  court  for  the  several  counties,  or  by  a  justice  of 
the  peace,  and  filed  and  recorded  in  the  office  of  the  secretary  of  the 
Territory. 

Section  2.  In  case  of  any  vacancy  in  the  office  of  sheriff,  the  duties 
imposed  on  such  sheriff  by  this  act  shall  devolve  upon,  and  be  per- 
formed by,  the  judge  of  the  probate  court  of  the  county  in  which  such 
vacancy  may  exist,  who  may  appoint  deputies,  not  to  exceed  one  in 
each  municipal  township  ;  and  in  case  the  office  of  both  sheriff  and 
probate  judge  in  any  county  shall  be  or  become  vacant,  the  governor 
shall  appoint  some  competent  resident  of  such  county  to  perform  such 
duty,  who  shall  have  the  same  right  to  appoint  deputies,  take  and 
subscribe  the  same  oath,  and  perform  all  the  requirements  of  this  act, 
as  applied  to  sheriffs. 

Section  3.  It  shall  be  the  duty  of  the  sheriff,  probate  jndge,  or 
person  appointed  by  the  governor  as  herein  provided,  in  each  county 
or  election  district,  on  or  before  the  tenth  day  of  April  next,  to  file  in 
the  office  of  the  probate  judge  for  such  county  or  election  district,  a 
full  and  complete  list  of  all  the  qualified  voters  resident  in  his  said 
county  or  election  district,  on  the  first  day  of  April,  eighteen  hundred 
and  fifty-seven,  which  list  shall  exhibit  in  a  fair  and  legible  hand  the 
names  of  all  such  legal  voters. 

Section  4.  It  shall  be,  and  is  hereby  made,  the  duty  of  each  pro- 
bate judge,  upon  such  returns  being  made  without  delay,  to  cause  to 
be  posted  at  three  of  the  most  public  places  in  each  election  precinct 
in  his  county  or  district,  one  copy  of  such  list' of  qualified  voters,  to 
the  end  that  every  inhabitant  may  inspect  the  same,  and  apply  to  said 

Erobate  judge  to  correct  any  error  he  maylind  therein,  in  the  manner 
ereafter  prescribed. 

Section  5.  Said  probate  judge  shall  remain  in  session  each  day, 
Sundays  excepted,  from  the  time  of  receiving  said  returns  until  the 
first  day  of  May  next,  at  such  places  as  shall  be  most  convenient  to 
the  inhabitants  of  the  county  or  election  district,  and  proceed  to  in- 
spection of  said  returns,  and  hear,  correct,  and  finally  determine  ac- 
cording to  the  facts,  without  unreasonable  delay,  all  questions  con- 
cerning the  omission  of  any  person  from  said  returns,  or  the  improper 
insertion  of  any  name  on  said  returns,  and  any  other  questions  affect- 
ing the  integrity  or  fidelity  of  said  returns,  and  for  this  purpose  shall 
have  power  to  administer  oaths  and  examine  witnesses,  and  compel 
their  attendance  in  such  manner  as  said  judge  shall  deem  necessary. 
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Section  6.  That  as  soon  as  the  said  list  of  legal  voters  shall  thus 
have  been  revised  and  corrected,  it  shall  he  the  duty  of  the  several 

J  rotate  judges  to  make  oat  full  and  fair  copies  thereof,  and  without 
elay  furnish  to  the  governor  of  the  Territory  one  copy,  and  to  the 
secretary  of  the  Territory  one  copy ;  and  it  shall  be  the  duty  of  the 
governor  to  cause  copies  thereof,  distinguishing  the  returns  from  each 
county  or  election  district,  to  be  printed  and  distributed  generally 
among  the  inhabitants  of  the  Territory,  and  one  copy  shall  be  deposited 
with  the  clerk  of  each  court  of  record,  or  probate  judge,  within  the 
limits  of  said  Territory,  and  one  copy  delivered  to  each  judge  of  the 
election,  and  at  least  three  copies  shall  be  posted  up  at  each  place  of 
voting. 

Skuon  7.  It  shall  be  the  duty  of  the  governor  and  secretary  of  the 
Territory,  so  soon  as  the  census  shall  be  completed  and  returns  made, 
to  proceed  to  make  an  apportionment  of  the  members  for  the  conven- 
tion among  the  different  counties  and  election  districts  in  said  Terri- 
tory, in  the  following  manner :  the  whole  number  of  legal  voters 
shall  be  divided  by  sixty,  and  the  product  of  such  division,  rejecting 
any  fraction  of  a  unit,  shall  be  ratio  or  rule  of  apportionment  of  mem- 
bers among  the  several  counties  or  election  districts ;  and  if  any 
county  or  election  district  shall  not  have  a  number  of  legal  voters  then 
ascertained,  equal  to  the  ratio,  it  shall  be  attached  to  some  adjoining 
comity  or  district,  and  thus  form  a  representative  district;  the  number 
of  safd  voters  in  each  county  or  district  shall  then  be  divided  by  the 
ratio,  and  the  product  shall  be  the  number  of  representatives  appor- 
tioned to  such  county  or  district :  Provided,  that  the  loss  in  the  num- 
ber of  members,  caused  by  the  fraction  remaining  in  the  several 
counties  in  the  division  of  the  legal  voters  thereof,  shall  be  compen- 
sated by  assigning  so  many  counties  or  districts  as  have  the  largest 
fraction,  an  additional  member  for  its  fraction  as  may  be  necessary  to 
make  the  whole  number  of  representatives  sixty. 

Section  8.  An  election  shall  be  held  for  members  of  a  convention  to 
form  a  constitution  for  the  State  of  Kansas,  according  to  the  appor- 
tionment to  be  made  as  aforesaid,  on  the  third  Monday  in  June  next, 
to  he  held  at  the  various  election  precincts  established  in  the  Territory, 
in  accordance  with  the  provisions  of  the  law  on  that  subject ;  and,  at 
such  election,  no  person  shall  be  permitted  to  vote  unless  his  name 
shall  appear  upon  said  corrected  list. 

Section  9.  The  board  of  county  commissioners  shall  appoint  the 
places  of  voting  for  their  respective  counties  or  election  districts ;  they 
shall  appoint  three  suitable  persons  to  be  judges  of  the  election  at  each 
place  of  voting ;  they  shall  cause  a  notice  of  the  places  of  holding  elec- 
tions in  their  respective  counties  or  districts  to  be  published  and  dis- 
tributed in  every  election  district  or  precinct  ten  days  before  the  day 
of  election.  If  any  judge  of  election  so  appointed  shall  fail  or  refuse 
to  perform  the  duties  of  his  said  office,  the  legal  voters  assembled  at 
the  place,  and  on  the  day  appointed  for  said  election,  shall  have  the 
power  to  fill  such  vacancy  by  election  among  themselves. 

Section  10.  The  judges  of  election  shall  each,  before  entering  on 
the  discharge  of  his  duties,  make  oath  or  affirmation  that  he  will 
lithfully  and  impartially  discharge  the  duties  of  judge  of  the  election 
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according  to  law,  which  oath  shall  be  administered  by  any  officer 
authorized  to  administer  oaths ;  the  clerks  of  election  shall  be  appointed 
by  the  judges,  and  they  Bhall  take  the  like  oath  or  affirmation,  to  be 
administered  by  one  of  the  judgeq,  or  by  any  of  the  officers  aforesaid. 
Duplicate  returns  of  election  shall  be  made  and  certified  by  the  judges 
and  clerks,  one  of  which  shall' be  deposited  with  the  board  of  county 
commissioners  for  the  county  or  district  in  which  the  election  is  held, 
and  the  other  shall  be  transmitted  to  the  secretary  of  the  Territory ; 
and  the  one  having  the  highest  number  of  votes  in  his  county  or  elec- 
tion district  shall  be  the  representative  for  such  county  or  district ;  and 
in  case  of  a  tie,  or  a  contest  in  which  it  cannot  be  satisfactorily  deter- 
mined who  was  duly  elected,  the  convention,  when  assembled,  shall 
order  a  new  election,  as  herein  provided. 

Section  11.  Every  bona  fide  inhabitant  of  the  Territory  of  Kansas 
on  the  third  Monday  of  June,  one  thousand  eight  hundred  and  fifty- 
seven,  being  a  citizen  of  the  United  States,  over  the  age  of  twenty-one 
years,  and  who  shall  have  resided  three  months  next  before  said  elec- 
tion in  the  county  in  which  he  offers  to  vote,  and  no  other  person 
w  hatever  shall  be  entitled  to  vote  at  said  election ;  and  any  person 
qualified  as  a  voter  may  be  a  delegate  to  said  convention,  and  no  other. 

Section  12.  All  persons  hereby  authorized  to  take  the  census,  or  to 
assist  in  the  taking  thereof,  sl^tll  have  power  to  administer  oaths  and 
examine  persons  on  oath,  in  all  cases  where  it  may  be  necessary  to  the 
full  and  faithful  performance  of  their  duties  under  this  act. 

Section  13.  If  any  person  by  menaces,  threats,  or  force,  or  by  any 
other  unlawful  means,  shall  directly  or  indirectly  attempt  to  influence 
any  qualified  voter  in  giving  his  vote,  or  deter  him  from  going  to  the 
polls,  or  disturb  or  hinder  him  in  the  free  exercise  of  his  right  of 
suffrage  at  said  election,  the  person  so  offending  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by  a  fine  not  less  than  five 
hundred  dollars,  or  by  imprisonment  not  less  than  three  months  nor 
more  than  six,  or  by  both.  - 

Section  14.  That  every  person,  not  being  a  qualified  voter  according 
to  the  provisions  of  this  act,  who  shall  vote  at  any  election  within 
said  Territory  knowing  that  he  is  not  entitled  to  vote,  and  every  per- 
son who  at  the  same  election  shall  vote  more  than  once,  whether  at 
the  same  or  a  different  place,  shall  be  adjudged  guilty  of  a  misde- 
meanor, and  punished  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  exceeding  two  hundred,  or  by  imprisonment  not  less  than  three 
months  nor  exceeding  six,  or  both. 

Section  15.  Any  person  whatsoever  who  may  be  charged  with  hold- 
ing the  election  herein  authorized,  who  shall  wilfully  and  knowingly 
commit  any  fraud  or  irregularity  whatever,  with  the  intent  to  hinder, 
or  prevent,  or  defeat  a  fair  expression  of  the  popular  vote  in  the  said 
election,  shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine  not 
less  than  five  hundred  dollars  nor  more  than  one  thousand  dollars, 
and  imprisonment  not  less  than  six  months  nor  more  than  twelve 
months,  or  both. 

Section  16.  The  delegates  thus  elected  shall  assemble  in  convention 
at  the  capital  of  said  Territory  on  the  first  Monday  of  September  next, 
and  shall  proceed  to  form  its  constitution  and  State  government,  whictx 


CONSTITUTION  OF  KANSAS. 


2i 


shall  be  republican  in  its  form,  for  admission  into  tbe  Union,  on  an 
equal  footing  with  tbe  original  States  in  all  respects  whatever,  by  the 
Dame  of  the  State  of  Kansas. 

Section  17.  Said  convention,  when  assembled,  shall  elect  a  presiding 
officer,  and  also  other  officers  necessary  for  the  transaction  of  their 
business ;  and  the  members  and  officer  of  said  convention  shall  be 
entitled  to  receive  the  same  compensation  as  the  members  and  officers 
of  the  legislative  assembly  of  Kansas  Territory,  to  be  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

Section  18.  All  sheriffs  and  other  officers,  for  the  discharge  of  the 
duties  required  of  them  by  this  act,  shall  be  entitled  to  receive  four 
dollars  for  each  day  they  are  necessarily  employed. 

Section  19.  Doniphan  county  shall  constitute  the  first  election  dis- 
trict ;  Brown  and  Nemaha,  the  second ;  Atchison,  the  third ;  Leaven- 
worth, the  fourth  ;  Jefferson,  the  fifth  ;  Calhoun,  the  sixth  ;  Marshall, 
the  seventh ;  Kiley,  the  eighth ;  Johnson,  the  ninth ;  Douglas,  the 
tenth ;  Shawnee,  Richardson,  and  Davis,  the  eleventh  ;  Lykins,  the 
twelfth ;  Franklin,  the  thirteenth  ;  Weller,  Breckenridge,  Wise,  and 
Madison,  the  fourteenth ;  Butler  and  Coffey,  the  fifteenth  ;  Linn,  the 
sixteenth  ;  Anderson,  the  seventeenth  ;  Bourbon,  McGee,  Donn,  and 
Allen,  the  eighteenth ;  Woodson,  Wilson,  Godfrey,  Greenwood,  and 
Hunter,  the  nineteenth. 

Section  20.  All  votes  given  at  the  election  herein  provided  for  shall 
be  viva  voce. 

Section  21 .  Beturns  of  said  enumeration  shall  be  according  to  the 
following  tabular  form : 


So. 


Names  of  voters. 


Heads  of  families  and  others. 


Males. 


Females. 


Total. 


This  bill  having  been  returned  by  the  governor  with  his  objections 
thereto,  and,  after  reconsideration,  having  passed  both  houses  by  the 
constitutional  majority,  it  has  become  a  law,  this  the  19th  day  of 
February,  A.  D.  1857. 
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EXHIBIT  No.  3. 

[From  the  Lawrence  Republican  of  the  28th  of  May,  1857.] 

Proclamation. 
United  States  of  America,  Territory  of  Kansas. 

To  the  legal  voters  and  election  officers  of  Kansas  : 

Whereas  the  following  returns  of  the  census,  taken  under  the  act 
of  the  legislative  assembly,  entitled  "An  act  to  provide  for  the  taking 
of  a  census  and  election  for  delegates  to  convention/'  passed  the  19th 
February,  1857,  have  been  made  to  me,  to  wit : 


Districts. 

Names  of  counties. 

No.  of  legal  voters. 

Whole  population. 

Second  district..  ... 

1,086 
206 
140 
804 

1,837 
555 
291 
206 
353 
205 
496 

1,318 

283 

413 
No  return. 
No  return. 
No  return. 

413 
No  return. 

645 

No  return. 

4,120 
No  return. 
512 

Third  district 

Fifth  district 

Sixth  district. ...... 

Calhoun.......... 

2,807 
5,529 
No  return. 

885 

Seventh  district .... 
Rghth  district 

Ninth  district 

Riley ) 

Pottawatomie....  j 
Johnson. ......... 

415 
No  return. 
641 
890 

Tenth  district 

Don  arias  .......... 

3,727 

1,362 

WoodBon,  Coffey,  Allen. 
1.821 

Eleventh  district... 

Twelfth  district 

Thirteenth  district.. 
Fourteenth  district. . 
Fifteenth  district... 
Sixteenth  district... 

Richardson.  . \ 

DaviB ) 

Franklin 

Two  counties...... 

linn  ......  ...... 

Seventeenth  district. 

1 

Anderson* 

Eighteenth  district.. 
Nineteenth  district. . 

Bourbon,    Donn,  ) 

MeGee,  &  Allen.  J 

5 

2,622 
Woodson.  Wilson    God- 

Total 

frey,  Greenwood,  Hunt- 
er. 

• 

9,251 

Now,  therefore,  I,  Frederick  P.  Stanton,  secretary  and  acting  gov- 
ernor, do  hereby  proclaim  that,  according  to  the  provisions  of  said 
act  and  the  census  returns  made  in  pursuance  thereof,  and  upon  a 
proper  apportionment  among  the  legal  voters  of  the  several  districts 
aforesaid,  they  are  respectively  entitled  to  elect  to  the  convention, 
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provided  for  in  said  law,  the  number  of  delegates,  severally,  herein 
assigned  to  them,  that  is  to  say : 
To  the 

First  district,  Doniphan  county . 7  delegates. 

Second  district,  Brown  and  Nemaha  counties 2 

Third  district,  Atchison  county 5 

Fourth  district,  Leavenworth  county ; 12 

Fifth  district,  Jefferson  county. 4 

Sixth  district,  Calhoun  county 2 

Seventh  district,  Marshall  county 1 

Eighth  district,  Riley  and  Pottawattomie  counties 4 

Ninth  district,  Johnson  county 3 

Tenth  district,  Douglas  county 8 

Eleventh  district,  Shawnee,  Richardson,  and  Davis  coun- 
ties   2 

Twelfth  district,  Lykins  county 3 

Sixteenth  district,  Linn  county 3 

Eighteenth  district,  Bourbon,  McGee,  Donn,  and  Allen 

counties 4 

The  proper  officers  will  hold  the  election  for  delegates  to  said  con- 
vention on  the  third  Monday  in  June  next,  as  directed  by  the  law 
aforesaid,  and  in  accordance  with  the  apportionment  herein  made  and 
declared. 
In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 
affixed  the  seal  of  the  Territory,  at  Lecompton,  this  the  20th 


cc 


[l.  8.] 


of  May,  1857. 


FRED.  P.  STANTON. 


EXHIBIT  No.  3. 

Pursuant  to  the  provisions  of  law,  a  convention  to  form  a  State  con- 
stitution assembled  at  the  capitol,  in  the  city  of  Lecompton,  Kansas 
Territory,  on  the  7th  day  of  September,  A.  D.  1857,  at  2  o'clock 
p.m.,  when, 

On  motion  of  Mr.  Boling,  Mr.  Little  was  elected  president  pro  tern. 

On  motion  of  Mr.  Yanderslice, 

Thomas  C.  Hughes  was  elected  secretary  pro  tern. 

On  motion  of  Mr.  Danforth,       v 

James  H.  Nounnan  was  elected  assistant  secretary  pro  tern. :  Where- 
upon, 

On  motion  of  Mr.  Moore  to  appoint  a  committee  of  five  on  credentials, 

Mr.  Calhoun  asked  for  the  calling  of  the  roll  prepared  by  the  secre- 
tary of  the  Territory,  which,  on  being  called,  the  following  members 
answered  to  their  names,  viz : 


Doniphan  County. 


Jm.  J.  Reynolds. 
Daniel  Yanderslice. 


S.  P.  Blair. 
William  Mathews. 
Milton  E.  Bryant. 
Thomas  J.  Key. 
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Brown  and  Nemaha  Counties. 

Henry  Smith. 
Cyrus  Dolman. 

•     Atchison  County. 

Junius  T.  Hereford. 
James  Adkins. 
J.  S.  Hascall. 
John  S.  Randolph. 

Leavenworth  County. 

Hugh  M.  Moore.. 
Lucien  J.  Eastin. 
John  D.  Henderson. 
John  W.  Martin. 
W.  Christerson. 
Jesse  Conn  ell. 
Green  B.  Redman. 
Samuel  J.  Kookagee. 

Jefferson  County. 

Alexander  Bayne. 
W.  H.  Swift. 
Thomas  D.  Chiles. 

Marshall  County. 
William  H.  Jenkins. 

Calhoun  County. 


Riley  and  Pottawatomie. 


Johnson  County. 

George  W.  McKown. 
J.  H.  Danforth. 

Douglas  County. 

W.  S.  Wells. 
W.  T.  Spicely. 
L.  S.  Boling. 
John  Calhoun. 
John  M.  Wallace. 

A.  W.  Jones. 
Harrison  Butcher. 
Owen  C.  Stewart. 

Shawnee  County. 

S.  G.  Reid. 
Bush  Elmore. 

Lykins  County. 

Dflvid  Lykins. 
William  A.  Heiskill. 

Linn  County. 

J.  H.  Barlow. 
S.  H.  Hays. 
George  Overstreet. 

Bourbon,  Allen,  McOee  and  Bonn 

Counties. 

B.  Little. 

D.  F.  Greenwood. 
G.  B.  Hamilton. 


Mr.  Moore  then  renewed  his  motion,  which  was  carried. 

The  president  announced  as  the  committee  Messrs.  Moore,  Boling, 
Lykins,  Adkins,  and  Hamilton. 

Mr.  Henderson  moved  to  adjourn  until  to-morrow,  11  o'clock.    Lost. 

Mr.  Jenkins  then  offered  the  following  resolution : 

Resolved,  That  the  regular  officers  of  this  convention  shall  consist 
of  a  president,  one  vice  president,  a  secretary  and  assistant  secretary, 
one  reporter,  sergeant-at-arms,  and  doorkeeper. 

Mr.  Jones,  of  Douglas,  moved  to  amend  by  striking  out  "vice 
president"  and  inserting  "president pro  tern."     Agreed  to. 

Mr.  Henderson  moved  to  amend  by  striking  out  one  and  inserting 
two  assistant  secretaries,  which,  on  motion  of  Mr.  Key,  was  laid. on 
the  table. 
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Whereupon,  the  above  resolution  was  adopted. 
On  motion  of  Mr.  Calhoun, 

The  secretary  was  ordered  to  procure  printed  lists  of  the  members 
of  the  convention,  as  contained  in  the  list  furnished  by  the  territorial 
secretary. 

On  motion  of  Mr.  Eastin,  the  convention  adjourned  until  to-mor- 
row at  10  o'clock. 

Tuesday,  September  8, 1857. 

Convention  met,  pursuant  to  adjournment. 

The  minutes  of  yesterday  were  read  and  approved. 

Mr.  Moore,  chairman  of  the  Committee  on  Credentials  made  the 
following  report : 

Mr.  President:  The  undersigned,  the  committee  appointed  to  ex* 
amine  the  evidence  furnished  this  convention  in  reference  to  the  right 
of  membership,  ask  leave  to  report  that  they  find  the  following  named 
persons  duly  entitled. 

Jas.  J.  Reynolds,  Daniel  Yanderslice,  H.  W.  Fireman.,  S.  P.  Blair, 
William  Mathews,  Milton  E.  Bryant,  Thomas  J.  Key,  Henry  Smith, 

C.  Dolman,  J.  T.  Hereford,  John  H.  Randolph,  James  Adkins,  J.  S, 
Haskall,  P.  H.  Larey,  Hugh  M.  Moore,  James  Doniphan,  Jarret 
Todd,  Lucien  J.  Eastin,  John  D.  Henderson,  John  W.  Martin,  M.  D. 
Bively,  W.  Christerson,  Jesse  Connell,  G.  B.  Redman,  Samuel  J. 
Kookagee,  William  Walker,  Alexander  Bayne,  W.  H.  Swift,  Thomas 

D.  Chiles,  F.  H.  Stewart,  H.  D.  Oden,  James  Kuykendall,  William 
H.  Jenkins,  P.  Z.  Taylor,  John  S.  Randolph,  C.  R.  Mobley,  W.  H. 
Davis,  George  W.  McKown,  B.  M.  Jones,  J.  H.  Danforth,  W.  S. 
Wells,  W.  T.  Spicely,  L.  8.  Boling,  J.  Calhoun,  John  M  Wallace, 
A.  N.  Jones,  Harrison  Butcher,  Owen  C.  Stewart,  Rush  Elmore, 
David  Lykins,  William  A.  Heiskill,  J.  S.  Bradford,  J.  H.  Barlow, 
J.  H.  Hays,  Geo.  Overstreet,  H.  T.  Wilson,  B.  Little,  D.  F.  Green- 
wood, G.  P.  Hamilton,  and  8.  G.  Reid. 

On  motion  of  Mr.  McKown,  the  above  report  was  received  and 
adopted. 

Mr,  Jenkins  offered  the  following  resolution  : 

Besolved,  That  the  members  of  the  constitutional  convention  be 
required  to  take  an  obligation  of  fidelity  to  the  Constitution  of  the 
United  States  and  the  organic  act  of  the  Territory,  known  as  the  Kan- 
sas and  Nebraska  act,  and  that  the  oath  be  administered  by  a  legally 
authorized  officer  of  justice. 

Mr.  Jones,  of  Douglas,  moved  to  amend  by  inserting  after  the  word 
act  "and  faithfully  discbarge  the  duties  imposed  upon  them  as  dele- 
gates of  this  convention;"  accepted. 

Mr.  Boling  moved  to  strike  out  the  words  "  of  justice  ;"  agreed  to. 

The  resolution  was  then  adopted.     Whereupon, 

On  motion  of  Mr.  Calhoun,  Judge  R.  C.  Bishop  was  called  upon  to 
administer  the  obligation  to  the  different  members  in  accordance  with 
the  above  resolution ;  when, 

On  motion  of  Mr.  Jones,  of  Douglas,  the  oaths  were  administered 
accordingly. 

Mr.  Eastin  moved  that  we  now  proceed  to  the  election  of  officers  of 
this  convention. 
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Mr.  Jones  then  offered  the  following  resolution : 

Resolved,  That  the  vote  in  this  election  be  "  viva  voce,"  and  a  ma- 
jority of  all  the  votes  cast  shall  be  necessary  to  constitute  an  election. 

Adopted. 

On  motion  of  Mr.  Eastin, 

Ordered,  That  the  convention  proceed  to  the  election  of  a  president 
of  this  convention. 
Whereupon, 

Mr.  McKown  nominated  John  Calhoun. 

Mr.  Reid  nominated  Bush  Elmore. 

Mr.  Vanderslice  nominated  Lucien  J.  Eastin. 

The  votes  having  been  received  and  counted  were  declared  to  stand 
as  follows : 

For  John  Calhoun 27 

Rush  Elmore 12 

Lucien  J.  Eastin 6 

.  Those  voting  for  Mr.  Calhoun  are, 

Messrs.  Adkins,  Boling,  Butcher,  Christerson,  Connelly  Dolman, 
Doniphan,  Danforth,  Eastin,  Elmore,  Greenwood,  Hereford,  Hascall, 
Henderson,  Hamilton,  Jenkins,  Jones,  of  Douglas,  Kookagee,  Kuy- 
dendall,  Little,  Moore,  Martin,  McKown,  Redman,  Randolph,  Wells, 
and  Wallace — 27. 

Those  voting  for  Mr.  Elmore  are, 

Messrs.  Blair,  Bryant,  Bayne,  Calhoun,  Heiskell,  Key,  Lykins, 
Mathews,  Reynolds,  Reid,  Spicely,  and  Stewart,  of  Douglas — 12. 

Those  voting  for  Mr.  Eastin  are, 

Messrs.  Barlow,  Childs,  Hays,  Overstreet,  Smith,  and  Vander- 
slice— 6. 

Mr.  Calhoun,  having  received  a  majority  of  the  votes  given,  was  de- 
clared duly  elected  president  of  this  convention,  and 

Messrs.  Moore,  Boling  and  Hamilton  were  then  designated  as  a  com- 
mittee to  conduct  the  president  elect  to  the  chair. 

Mr.  Jenkins  moved  to  go  into  an  election  for  president  pro  tern., 
and  nominated  Hugh  M.  Moore.    Whereupon, 

On  motion  of  Mr.  Hamilton,  the  rules  were  suspended,  and  Mr. 
Moore  was  elected  president  pro  tern,  by  acclamation. 

The  convention  now  proceeded  to  elect  a  secretary. 

Mr.  Vanderslice  nominated  Thomas  C.  Hughes. 

Mr.  Danforth  nominated  James  H.  Noun  nan. 

Mr.  Boling  nominated  Samuel  B.  Ford. 

The  votes,  having  been  received  and  counted,  were  declared  to  stand 
as  follows : 

For  J.  C.  Hughes 30 

J.  H.  Nounnan c 11 

S.  B.  Ford 4 

Those  voting  for  Mr.  Hughes  are, 

Messrs.  Blair,  Bryant,  Butcher,  Bradford,  Barlow,  Christerson, 
Connell,  Chiles,  Calhoun,  Dolman,  Doniphan,  Eastin,  Greenwood, 
Henderson,  Jenkins,  Key,  Kookogee,  Kuykendall,  Lykins,  Little, 
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Mathews,  Moore,  Martin,  Reynolds,  Redman,  Reid,  Stewart,  of  Douglas, 
Vanderslice,  Wells,  and  Wallace — 30. 

Those  voting  for  Mr.  Nounnan  are, 

Messrs.  Bayne,  Dan  forth,  Elmore,  Hereford,  Heiskill,  McKown, 
Adkins,  Overstreet,  Smith,  Randolph,  and  Spicely — 11. 

Those  voting  for  Mr.  Ford  are, 

Messrs.  Boling,  Barton,  Hascall,  and  Jones,  of  Douglas — 4. 

Mr.  Hughes,  having  received  the  highest  number  of  votes  given, 
was  declared  duly  elected  secretary  of  this  convention. 

The  convention  now  proceeded  to  the  election  of  an  assistant  secre- 
tary ;  whereupon 

Mr.  Randolph  nominated  James  H.  Nounnan. 

Mr.  Elmore  nominated  James  Armstrong. 

The  votes  having  been  received  and  counted,  were  declared  to  stand 
at  follows : 

For  James  H.  Nounnan * ...•     30      t'gjffijffi* 

James  Armstrong 15       S  £'''£1  £ 

Those  voting  for  Mr.  Nounnand  are,  ^*  rVf 

Messrs.  Bryant,  Boling,  Butcher,  Christerson,  Conn  ell,  Chiles,  Dol- 
man, Danforth,  Eastin,  Greenwood,  Hereford,  Hascall,  Henderson, 
Bays,  Hamilton,  Jenkins,  Jones,  of  Douglas,  Kuykendall,  Lykins, 
Little,  Moore,  Martin,  McKown,  Overstreet,  Redman,  Smith,  Ran- 
dolph of  Riley,  Stewart  of  Douglas,  Vanderslice,  and  Wallace — 30. 

Those  voting  for  Mr.  Armstrong  are, 

Messrs.  Adkins,  Blair,  Bayne,  fiarlow,  Calhoun,  Doniphan,  Davis, 
Elmore,  Heiskill,  Key,  Mathews,  Reynolds,  Reid,  Wells,  and  Spicely — 
15. 

Mr.  Nounnan  having  received  a  majority  of  all  the  votes  cast,  was 
declared  duly  elected  assistant  secretary  of  this  convention. 

The  secretary  and  assistant  secretary  having  been  sworn  in, 

The  convention  proceeded  to  the  election  of  reporter ;  when 

Mr.  McKown  nominated  P.  H.  Carey. 

Mr.  Eastin  nominated  Scully. 

The  votes,  having  been  received  and  counted,  were  declared  to  stand 
as  follows : 

For  Mr.  Carey. 29 

Mr.  Scully 16 

Those  voting  for  Mr.  Carey  are, 

Messrs.  Adkins,  Bayne,  Boling,  Butcher,  Christerson,  Connell, 
Calhoun,  Dolman,  Doniphan,  Elmore,  Greenwood,  Hereford,  Hascall, 
Henderson,  Heiskill,  Hays,  Hamilton,  Jones  of  Douglas,  Kookagee, 
Lykins,  Little,  McKown,  Reid,  Smith,  Randolph  of  Riley,  Spicely, 
Stewart  of  Douglas,  Wells,  and  Wallace— 29. 

Those  voting  for  Mr.  Scully  are, 

Messrs.  Blair,  Bryant,  Barlow,  Chiles,  Danforth,  Eastin,  Jenkins, 
Key,  Kuykendall,  Mathews,  Moore,  Martin,  Overstreet,  Reynolds, 
Redman,  and  Vanderslice — 16. 

Mr.  Carey,  having  received  a  majority  of  all  the  votes  cast,  was 
declared  duly  elected  reporter  of  this  convention. 
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The  convention  now  proceeded  to  the  election  of  eergant-at-annp. 

Whereupon,  > 

On  motion  of  Mr.  Little,  ' 

Samuel  Cramer  was  put  in  nomination. 

Mr.  Yanderslice  moved  that  the  rules  be  suspended,  arc!  Mr.  Cramer 
be  elected  by  acclamation,  which  was  carried  unanimously ;  and 

Mr.  Cramer  was  declared  duly  elected  sergeant-at-arms  of  this  con- 
vention by  acclamation. 

The  convention  then  proceeded  to  the  election  of  doorkeeper. 

Whereupon, 

Mr.  Eastin  nominated  Mr.  Jackson. 

Mr.  McKown  nominated  Mr.  William  Cook. 

Mr.  Jones  nominated  Mr.  James  Wallace. 

Mr.  Cook,  on  the  second  ballot,  having  received  a  majority  of  all  the 
votes  cast,  was  declared  duly  elected  doorkeeper. 

On  motion  of  Mr.  Elmore,  the  following  resolution  was  adopted  by 
the  convention : 

Resolved,  That  reporters  of  newspapers  be  allowed  seats  on  this  floor. 

On  motion  of  Mr.  Henderson,  the  following  resolution  was  adopted 
by  the  convention : 

Resolved,  That  the  sergeant-at-arms  be  empowered  to  employ  two 
pages  to  wait  upon  the  members  of  this  convention. 

On  motion  of  Mr.  Elmore,  the  following  certificate  from  the  secretary 
of  the  Territory  was  read  and  received  : 

United  States  of  America, 
Territory  of  Kansas. 

I,  Frederick  P.  Stanton,  secretary  of  the  said  Territory,  do  certify 
that  returns  of  an  election,  purporting  to  have  been  held  in  the  county 
of  Anderson,  on  the  15th  June  last,  for  delegates  to  the  constitutional 
convention,  were  duly  received  at  this  office,  by  which  it  appears  that 
B.  Gilpatrick  and  J.  Y.  Campbell  each  received  thirty-one  votes,  there 
being  only  thirty-two  votes  cast. 

I  also  certify  that  informal  returns  of  a  census  taken  in  said  county, 
after  the  period  for  taking  the  census  under  the  law  had  expired,  were 
received  at  this  office  and  placed  on  file  ;  but  the  said  county  of  An- 
derson was  not  included  in  the  apportionment  for  delegates  to  the  said 
convention,  because  the  returns  aforesaid  were  not  made  in  conformity 
to  the  law  and  in  time  for  the  apportionment. 

Given  under  the  seal  of  the  Territory,  at  Lecompton,  this  7th  day 
of  September,  1857. 

FRED.  P.  STANTON,    [l.  s.] 

Which  certificate,  on  motion  of  Mr.  Elmore,  was  referred  to  a  select 
committee  of  five. 

Ordered,  That  Messrs.  Elmore,  Bol in g,*  Danforth,  Eastin,  and  Dol- 
man constitute  said  committee. 

On  motion  of  Mr.  Jenkins,  the  following  resolution  was  adopted : 

Resolved,  That  the  Rev.  Mr.  Magee,  of  Lecompton,  is  hereby  de- 
clared the  chaplain  of  this  conventon,  and  that  the  secretary  be  direct- 
ed to  inform  him  of  the  same. 
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Mr.  Key  introduced  the  following  resolution,  which  was  adopted : 

Resolved,  That  the  president  appoint  a  committee  of  five  to  present 
rules  of  order  to  govern  the  deliberations  of  this  convention. 

Ordered,  That  Messrs.  Key,  Jenkins,  Moore,  Little,  and  Jones  be 
said  committee. 

On  motion  of  Mr.  Haskall, 

Betclved,  That  we  proceed  to  draw  for  seats  in  this  convention,  and 
that  said  drawing  be  conducted  as  follows,  viz  :  That  pieces  of  paper 
to  the  number  of  sixty,  numbered  from  one  to  sixty  inclusive,  be 
placed  promiscuously  together,  and  each  member  draw  one  number, 
which  number  shall  be  his  seat  during  the  sitting  of  this  convention. 

Upon  motion  of  Mr.  Sastin,  the  convention  adjourned  until  to-mor- 
row morning  at  10  o'clock. 

Wbdnbsday,  September  9,  1857. 

Convention  met  pursuant  to  adjournment. 

The  minutes  of  yesterday  were  read,*  corrected  and.  approved  ;  after 
which, 

Prayer  by  the  Rev.  Mr.  Magee. 

Messrs.  Bait.  Jones,  John  S.  Randolph,  P.  H.  Larey,  and  C.  R. 
Hobley  made  their  appearance,  and  were  sworn  as  members  of  thus 
convention. 

Mr.  Key,  chairman  of  the  committee  appointed  for  the  purpose  of 
presenting  rules  of  order  to  govern  this  convention,  asked  leave  to  re- 
port the  161  lowing : 

Kale  1.  Upon  the  arrival  of  the  hour  of  meeting  the  president  shall 
call  the  convention  to  order,  and  in  his  absence  the  president  pro  tern, 
shall  perform  his  duties. 

Rale  2.  Prayer  by  the  chaplain. 

Rale  3.  Reading  of  the  minutes  and  corrections  made. 

Rule  4.  The  president  shall  preserve  order  and  decorum,  and  de- 
cide questions  of  order — subject  to  an  appeal  of  the  convention  ;  he 
shall  have  the  right  to  name  any  member  to  perform  the  duties  of  the 
chair,  but  such  substitution  shall  not  extend  beyond  the  hour  of  ad- 
journment. 

Rule  5.  All  motions  and  addresses  to  be  made  to  the  president,  the 
member  rising  from  his  seat. 

Rule  6.  No  motion  to  be  put  or  debated  unless  seconded,  and  to  be 
reduced  to  writing  if  required  by  the  president  or  any  member  of  the 
convention. 

Rule  7.  Any  member  is  entitled  to  call  for  the  yeas  and  nays  on  any 
question  pending. 

Rule  8.  If  two  or  more  members  shall  rise  at  once,  the  president 
shall  name  the  member  who  is  entitled  to  the  floor. 

Rule  9.  On  a  call  to  order,  the  member  so  called  to  order  shall  im- 
mediately sit  down  until  permitted  by  the  president  to  proceed. 

Rule  10.  The  member  speaking  shall  not  be  interrupted  during  his 
remarks,  either  by  conversation  of  other  members,  or  by  the  passing 
of  members  between  him  and  the  chair. 

Rule  11.  In  debate  there  shall  be  no  personal  reference. 
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Eule  12.  No  motion  or  resolution  can  be  withdrawn  after  it  is  put, 
unless  by  consent  of  the  convention. 

Bale  13.  All  committees  to  be  appointed  by  the  president,  unless 
otherwise  ordered. 

Rule  14.  No  persons  to  be  admitted  inside  of  the  bar  of  the  conven- 
tion except  members  or  officers,  unless  by  consent  of  the  chair,  or  con- 
vention by  vote. 

Rule  15.  The  previous  question  shall  always  be  in  order  in  conven- 
tion if  seconded  by  a  majority,  and  until  it  is  decided  all  amendment 
and  debate  shall  be  precluded.  The  question  shall  be  put  in  this 
form :  "  Shall  the  main  question  be  now  put?"  If  it  shall  be  decided 
that  the  question  should  not  not?  be  put,  the  main  question  shall  still 
remain  under  consideration.  If  seconded,  the  questions  will  then  be 
taken  in  their  order,  without  further  debate. 

Rule  16.  In  forming  committees  of  the  whole,  the  president,  before 
leaving  the  chair,  shall  appoint  a  chairman. 

Rule  17.  No  member  shall  speak  more  than  twice  on  the  same 
question  unless  by  consent  of  the  convention. 

Rule  18.  A  motion  for  reconsideration  shall  be  in  order  at  any  time 
if  made  by  a  member  voting  in  the  majority,  and  within  twenty-four 
hours  after  the  vote  is  taken 

Rule  19.  The  preceding  rules  shall  be  observed  in  committee  of  the 
whole  so  far  as  they  are  applicable,  except  so  much  of  the  17th  rule 
as  restricts  the  speaking  to  more  than  twice.  A  call  for  the  ayes  and 
nays,  and  a  motion  to  adjourn  shall  not  be  applicable,  but  a  journal 
of  the  proceedings  in  committee  of  the  whole  shall  be  kept. 

Rule  20.  The  order  of  business  shall  be  as  follows  : 

1st.  Reports  of  committees. 
2d.  Motions,  resolutions,  and  notices. 
3d.  Unfinished  business. 
4th.  Special  orders. 

Rule  21.  Upon  a  division  and  count  of  the  convention  on  any 
question,  no  member  without  the  bar  shall  be  counted. 

Rule  22.  Every  member  who  shall  be  in  the  convention  when  the 
question  is  put  shall  give  his  vote,  unless  the  convention,  for  special 
reasons,  shall  excuse  him.  * 

Rule  23.  A  motion  to  adjourn  is  always  in  order. 
On  motion  of  Mr.  Dolman, 

Resolved,  That  the  report  of  the  committee  on  rules  be  received,  and 
one  hundred  copies  be  ordered  to  be  printed  for  the  use  of  the  mem- 
bers ;  which, 

On  motion  of  Mr.  Boling, 

Resolved,  That  the  convention  do  now  proceed  to  the  election  of  a 
printer  for  the  convention  ;  adopted.     Whereupon, 

Mr.  Boling  nominated  John  D.  Henderson. 

Mr.  Danforth  nominated  James  Reid. 

Mr.  Blair  nominated  Thomas  J.  Key. 

Mr.  Jenkins  moved  that  the  election  for  public  printer  be  post- 
poned until  to-morrow,  10  o'clock  ;  carrried. 
On  motion  of  Mr.  Moore, 

Resolved j  That  a  committee  consisting  of  —  be  appointed  to  draft  a 
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constitution  for  the  State  of  Kansas,  and  report  the  same  to  this  con- 
tention on  the day  of ,  or  as  soon  thereafter  as  possible  ; 

which  was,  on  motion  of  Mr.  Boling,  laid  on  the  table. 
On  motion  of  Mr.  McKown, 
Resolved,  That  the  president  of  this  convention  be  required,  without 
delay,  to  appoint  standing  committees,  of  the  number  of  five  each, 
who  shall,  as  ordered  by  said  convention,  report  under  the  several 
heads  following,  to  wit : 

1.  State  boundary.  10.  Religion. 

2.  Bill  of  rights.  11.  Finance. 

3.  Division  of  powers.  12.  Education. 

4.  Legislative  powers.  13.  Internal  improvements. 

5.  Executive  powers.  14.  Slavery. 

6.  The  judiciary.  15.  Amendments 

7.  Elections.  16.  An  enumeration  and  call 

8.  Militia.  for  another  convention. 

9.  Inferior  officers. 

Mr.  Heiskill  moved  to  amend  the  above  by  adding  another  commit- 
tee under  the  head  of  miscellaneous  provisions. 

Mr.  Danforth  then  moved  to  lay  the  resolution,  with  the  amend- 
ment, on  the  table ;  carried. 

Mr.  Vanderslice  now  moved  that  the  report  of  the  committe  of  rules 
be  taken  up  adopted  ;  carried. 

Mr.  Wells  introduced  the  following  certificate  : 

United  States  of  America, 
Territory  of  Kansas. 

I,  Frederick  P.  Stanton,  secretary  of  the  Territory  of  Kansas,  do 
hereby  certify  that  the  returns  of  an  election  held  in  Franklin  county, 
on  the  15th  June  last,  for  delegate  to  the  convention,  show  that 
William  R.  Jndson  received  the  highest  number  of  votes.  No  census 
*m  taken  in  said  county  of  Franklin,  and  it  was  not  included  in  the 
apportionment. 

Given  under  the  seal  of  the  Territory  at  Lecompton,  this  9th  day 
ofSeptember,  1857. 

FRED.  P.  STANTON,  [l.  s.] 

Mr.  Wells  then  introduced  the  following  resolution : 

Resolved,  That  W.  R.  Judson,  from  Franklin  county,  be  admitted 
to  the  privileges  of  the  delegates  from  Franklin  county.    Whereupon, 

Mr  East  in  moved  that  the  resolution  and  certificate  be  referred  to 
the  committee  on  elections ;  whioh  was  agreed  to. 
On  motion  of  Mr.  Jones,  of  Douglas, 

Resolved,  That  a  committee  of  three  be  appointed  to  confer  with 
the  reporter  of  this  convention  as  to  the  manner  in  which  the  business 
^  to  be  performed  and  the  rates  of  compensation,  and  report  to  the 
convention.     Agreed  to. 

Whereupon  the  president  appointed  Messrs.  Jones,  of  Douglas, 
vanderslice,  and  Randolph,  of  Atchison,  said  committee. 
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On  motion  of  Mr.  McKown, 

Resolved,  That  the  rules  regulating  the  legislation  of  the  last  Con- 
gress of  the  United  States  be,  and  are  hereby,  adopted  as  additional 
rules  for  the  government  of  this  body  ;  which,  on  motion  of  Mr.  Little, 
was  laid  on  the  table. 

Mr.  Yanderslice  moved  that  when  this  convention  adjourn  it  ad- 
journ to  meet  at  9  o'clock  ever  y  morning. 

On  motion,  the  convention  adjourned. 

Thursday,  September  10, 1857, 

Convention  assembled  pursuant  to  adjournment. 

Prayer,  by  the  Rev.  Mr.  Magee. 

The  minutes  of  yesterday  were  read  and  approved. 
On  motion  of  Mr.  Key, 

Mr.  Swift,  a  member  elect  of  this  convention,  being  present,  was 
8  worn. 

The  special  order  of  tbe  day  was  then  called  by  the  president. 

Mr.  Boling  offered  for  adoption  the  following : 

Resolved y  That  the  rate  of  compensation  for  the  printing  of  the  pro* 
ceedings  of  the  convention  shall  be  the  same  as  that  adopted  by  the 
last  legislature. 

Mr.  Randolph  then  offered  the  following  as  an  amendment : 

Resolved,  That  when  the  constitution  shall  have  been  agreed  upon 
and  passed  by  the  convention,  the  same  shall  be  printed,  ready  for 
delivery,  and  distribution  within  five  days  from  the  day  of  the  passage, 

The  question  being  taken  on  the  amendment,  it  was  rejected. 

The  resolution  was  then  adopted. 

Mr.  Jenkins  offered  the  following  resolution  : 

Resolved }  That  the  .chair  appoint  a  committee  of  five,  to  be  called 
"the  standing  committee  on  printing,"  and  that  all  the  convention 
matter  ordered  to  be  printed  be  referred  to  that  committee,  at  whose 
hands  alone  the  public  printer  or  printers  shall  receive  instruc- 
tions. That  the  chairman  of  said  committee  be  required  to  approve 
of  all  accounts  and  demands  for  payment. 

The  committee  to  whom  was  referred  the  credentials  from  the 
county  of  Anderson  beg  leave  to  report  as  follows  : 

That  it  appears  that  there  was  no  sheriff  in  the  county,  from  the 
time  of  the  passage  of  the  census  act,  until  the  10th  day  of  April  last, 
the  time  specified  by  law  for  making  the  return,  and  that  there 
was  a  judge  of  the  probate  court,  but  from  some  cause  this  officer 
made  no  effort  to  take  the  census,  and  that  after  the  expiration  of  the 
time  prescribed  by  law,  in  the  absence  of  the  judge  of  the  court  of 
probate,  Mr.  McDaniel,  a  county  commissioner,  took  the  census  and 
returned  the  same  to  the  executive  office,  from  which  it  appears  that 
on  the  15th  day  of  March,  1857,  there  was  in  the  county  of  Ander- 
son 216  legal  voters. 

That  jour  committee  has  lawfully  examined  the  census  act,  and 
that  we  conceive  that  it  was  the  intention  of  the  legislature  to  desig- 
nate that  there  should  not  be  less  thau  sixty  delegates  to  this  conven- 
tion, but  the  maximum  is  nowhere  specified. 
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The  census  in  the  county  of  Anderson  shows  that  that  county  under 
the  apportionment  would  have  been  entitled  to  two  delegates  to  this 
convention,  and  that  the  election  was  held  on  the  day  specified  by 
law,  and  under  the  supervision  of  judges  and  clerks  in  proper  form,  and 
is  certified  to  by  the  judge  of  the  probate  court  of  that  county,  from 
which  it  appears  that  these  applicants  received  the  largest  number  of 
rotes  cast  in  that  election. 

In  view  of  these  facts,  and  the  construction  we  placed  on  the  law,  we 
are  of  the  opinion  that  D.  B.  Gilpatrick  and  J.  Y.  Campbell  are  en- 
titled to  seats  in  this  convention  as  delegates  from  the  county  of  An- 
derson, and  the  committee  would  respectfully  recommend  the  adoption 
of  the  resolution  accompanying  this  report. 

BUSH  ELMORE,  Chairman, 
C.  DOLMAN, 
L.  8.  BOLING, 
L.  J.  EASTIN. 

Rudved,  That  D.  B.  Gilpatrick  and  J.  Y.  Campbell  are  entitled 
to  their  seats  in  this  convention  as  delegates  for  Anderson  county. 
On  motion  of  Mr.  McKown, 

The  report  and  resolution  was  made  the  special  order  of  the  day 
for  to-morrow,  10  o'clock. 

The  election  for  public  printer  being  the  order  of  the  day,  was  now 
taken  up. 

Mr.  McKown  nominated  John  D.  Henderson. 

Mr.  Wells  nominated  W.  S.  Driggs. 

Mr.  Henderson  received  28  votes. 

Mr.  Driggs  received  16  votes. 

Those  who  voted  for  Mr.  Henderson  are — Messrs.  Adkins,  Bryant, 
Connell,  Calhoun,  Dolman,  Danforth,  Eastin,  Greenwood,  Hascall, 
Hays,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Jones,  of  Douglas, 
Kookagee,  Kuykendall,  Little,  Moore,  Martin,  Mobley,  McKown, 
Reynolds,  Bedman,  Smith,  Bandolph,  of  Atchison,  Swift,  Stewart,  of 
Douglas,  Vanderslice— 28. 

Those  who  voted  for  Mr.  Driggs  are— Messrs.  Blair,  Bayne,  Butcher, 
Barlow,  Chiles,  Elmore,  Henderson,  Heiskill,  Key,  Lykins,  Mathews, 
0?erstreet,  Bandolph,  of  Biley,  Beid,  Spicely,  and  Wells — 16. 

Mr.  Henderson  having  received  a  majority  of  all  the  votes  given, 
▼as,  by  the  president,  declared  duly  elected  public  printer  to  this 
convention. 

On  motion  of  Mr.  Jenkins,  leave  of  absence  was  granted  to  Mr. 
Wallace. 

On  motion  of  Mr.  Henderson,  leave  of  absence  was  granted  to  Mr. 
Doniphan. 

Mr.  Jones,  chairman  of  the  committee  appointed  to  confer  with  the 
official  reporter  in  reference  to  the  most  advisable  mode  of  making  the 
report  of  the  debates  and  proceedings  of  the  convention,  and  the  most 
satisfactory  terms  of  compensation  for  his  services  in  his  official  capa- 
city, respectfully  reports  the  following  resolutions,  and  recommends 
their  adoption  by  the  convention : 

Bttolved,  1st.  That  his  report  of  the  debates  on  questions  of  mere 
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form  consist  simply  of  a  correct  and  intelligible  abstract,  and  that  on 
all  questions  relating  to  the  constitution  itself  the  report  be  verbatim. 
2d.  That  five  hundred  copies  of  such  report  be  printed  by  the  public 
printer,  at  the  territorial  expense,  for  the  use  of  the  members  of  this 
convention,  and  other  purposes,  and  that  the  reporter  be  directed  to  su- 
perintend the  publication  of  the  same. 

3d.  That  the  compensation  to  be  paid  the  reporter  be  at  the  rate  of  five 
dollars  ($5)  per  printed  page,  according  to  the  specimen  herewith  pre- 
sented; that  the  president  be  authorized  to  give  his  certificate,  on  which 
the  comptroller  shall  draw  his  warrant  on  the  treasury  for  the  reporter's 
I  ill.  from  time  to  time,  and  that  after  the  aforesaid  five  hundred 
copies  of  the  report  shall  have  been  printed,  the  reporter  shall  have 
the  sole  and  exclusive  copyright  of  the  report. 
All  of  which  is  respectfully  submitted. 

A.  H.  JONES, 

D.  VANDEBSLICE, 

J.  W.  RANDOLPH, 

Committee. 

On  motion  of  Mr.  Vanderslice,  the  report  was  received  and  adopted. 

Mr.  Little  moved  that  the  resolution  introduced  by  Mr.  Moore  on 
yesterday  be  now  taken  up. 

Mr.  Little  then  moved  an  amendment,  by  adding  committees  in- 
stead of  committee,  and  the  last  blank  to  be  filled  up. 

On  motion  of  Mr.  Dolman,  the  following  substitute  was  accepted 
and  adopted: 

Resolved,  That  the  chair  appoint  a  committee  of  five  to  report  at 
three  o'clock  to-day  what  standing  committees  are  necessary  to  pre- 
pare the  business  for  the  action  of  this  constitutional  convention. 

Messrs.  Dolman,  Jenkins,  Moore,  Little,  and  Jones,  of  Johnson, 
were  appointed  said  committee. 

On  motion  of  Mr.  McKown,  the  convention  adjourned  to  2}  o'clock. 

Half-past  2  o'clock. 

• 

Convention  met  pursuant  to  adjournment. 

Mr.  Dolman  begs  leave  to  report  the  following : 

The  committee  to  whom  was  referred  the  various  heads  of  standing 
oommittees  to  prepare  the  business  for  the  action  of  the  convention 
makes  the  following  report : 

1st,  Committee  on  executive  department ;  2d,  committee  on  judi- 
ciary ;  3d,  committee  on  legislature ;  4th,  committee  on  slavery ; 
5th,  committee  on  bill  of  rights  ;  6th,  committee  on  incorporations  ; 
7th,  committee  on  revenue  ;  8th,  committee  on  elections  and  rights  of 
suffrage ;  9th,  committee  on  finance ;  10th,  committee  on  education  ; 
11th,  committee  on  internal  improvements  ;  12th,  committee  on  State 
boundaries,  division  into  counties,  and  their  organization ;  13th,  com- 
imittee  on  miscellaneous  matters. 

All  of  which  is  most  respectfully  submitted. 

C.  DOLMAN,  Chairmen. 
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Mr.  Reynolds  moved  that  the  report  be  received  and  adopted ; 
carried. 

Mr.  Jones,  of  Johnson,  introduced  the  following : 

Besolved,  That  each  of  the  standing  committees  consist  of  five 
members. 

Mr.  Hascall  moved  that  one  hundred  copies  of  the  standing  com- 
mittees be  printed,  with  rules. 

Mr.  Batcher  moved  that  seven,  instead  of  five,  be  inserted  in  the 
resolution  ;  lost. 

Whereupon  the  above  resolution  was  adopted. 
On  motion  of  Mr.  Hascall, 

Besclved,  That  this  convention  adjourn  to-morrow,  to  meet  again  on 
the  18th  day  of  October  next,  and  that  the  several  standing  commit- 
tees  be  allowed  to  the  last  mentioned  time  to  report. 

Mr.  Butcher  moved  that  the  resolution  be  laid  on  the  table. 

The  Question  was  put,  by  division,  and  decided  in  the  affirmative. 
On  motion  of  Mr.  Key, 

Besolved,  That  the  standing  committees  be  required  to  report  to 
this  convention  on  the  first  Monday  of  November  next. 
On  motion  of  Mr.  Blair, 

The  above  resolution  was  laid  on  the  table. 

Mr.  Yanderslice  moved  an  adjournment  until  to-morrow,  10  o'clook ; 
lost. 

On  motion  of  Mr.  Stewart,  of  Douglas, 

The  convention  adjourned  until  to-morrow,  9  o'clock. 

Friday,  September  11,  1857. 

Convention  assembled  pursuant  to  an  adjournment. 

Prayer  by  the  Bev.  Mr.  Magee. 

The  minutes  of  yesterday  were  read  and  approved. 

The  president  announced  the  different  standing  committees,  viz : 

1st.  Executive. — Messrs.  Boling,  Adkins,  Lykins,  Martin,  and  Ran- 
dolph. 

2d.  Judiciary. — Messrs.  Elmore,  Jenkins,  Doniphan,  Boling,  and 
Hascall. 

3d.  Legislative. — Messrs.  Eastin,  Jones,  of  Johnson,  Blair,  Rey- 
nolds, and  Overstreet. 

4th.  Slavery. — Messrs.  Moore,  Yanderslice,  Randolph,  of  Atchison! 
Danforth,  and  Wells. 

5th.  Bill  of  Bights.— Messrs.  Little,  Hereford,  Beid,  and  Stewart, 
of  Douglas. 

6th.  Incorporations. — Messrs.  Yanderslice,  Heiskill,  Spicely,  Wal- 
ker, and  Greenwood. 

7th.  Bevenue. — Messrs.  Jenkins,  Redman,  Smith,  Wallace,  and 
Oden. 

8th.  Elections  and  Bights  of  Suffrage. — Messrs.  Jones,  of  Douglas, 
Todd,  Wilson,  Taylor,  and  Mathews. 

9th.  Finance. — Messrs.  Doniphan,  Hays,  Connell,  Butcher,  and 
Bayne. 

10th.  Education.— Messrs.  Danforth,  Forman,  Christerson,  Chiles, 
andLacey. 
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11th.  State  Boundaries,  dtc. — Messrs.  Kuykendall,  Kookagee,  Bry- 
ant,  Bradford;  and  Jones,  of  Johnson. 

12th.  Internal  Improvements. — Messrs.  Henderson,  Dolman,  Bar- 
low, McKown,  and  Mobley. 

13th.  Miscellaneous.  —  Messrs.   Hamilton,   Stewart,  of  Jefferson, 
Eastin,  Rively,  and  Davis. 

14th.  Printing. — Messrs.  Dolman,  Moore,  McKown,  Swift,  and 
Jones,  of  Douglas. 

Mr.  Wilson,  a  member  from  Bourbon,  appeared  and  was  sworn.^ 
The  report  of  the  committee  on  the  Anderson  county  election  being 
the  order  of  the  day,  was  announced  by  the  chair  and  taken  up. 

Mr.  Little  moved  to  lay  the  report,  with  the  resolution,  on  the 
table;  withdrawn. 

Mr.  Henderson  requested  that  the  resolution  be  read. 
Mr.  Jones,  of  Johnson,  moved  to  amend  the  above,  as  follows : 
*  Resolved,  That  the  consideration  of  said  report  by  the  convention 
be  postponed  until  the  day  of  meeting  of  the  convention  after  an  ad- 
journment. 
Whereupon, 

On  motion  of  Mr.  Little,  the  whole  was  laid  on  the  table,  together 
with  the  resolution  of  Mr.  Jones. 

Mr.  Danforth  submitted  the  following  minority  report  on  the  An- 
derson county  election : 

The  undersigned,  a  minority  of  the  committee  to  whom  was  referred 
the  application  of  the  delegates  from  Anderson  county  for  seats  in 
this  convention,  begs  leave  to  have  spread  upon  the  minutes  of  this 
body  the  following : 

While  agreeing  fully  with  the  body  of  the  report  as  to  the  facts  of 
the  case  therein  set  forth,  yet  I  cannot  give  my  assent,  as  a  member  of 
this  committee,  to  the  conclusions  at  which  a  majority  of  that  com- 
mittee have  arrived.  After  a  full  investigation  of  the  law  bearing 
upon  the  case,  I  am  satisfied  that  B.  Gilpatrick  and  J.  Y.  Campbell 
are  not  entitled  to  seats  as  members  of  this  convention. 

J.  H.  DANFORTH, 

Of  Johnson  county. 
Whereupon, 

Mr.  Elmore,  in  behalf  of  the  delegation  from  Anderson  county, 
begs  leave  to  withdraw  the  certificate  of  election  ;  granted. 

Mr.  Elmore  begs  leave  to  report,  as  chairman,  on  the  election  in 
Franklin  county,  and  asks  leave  to  be  discharged  from  other  business 
upon  the  subject. 

Your  committee  beg  leave  to  report  the  following : 
1st.  No  census  was  taken  in  that  county,  and  there  is  nothing  upon 
which  to  form  a  conclusion  with  regard  to  population  or  voters  in 
that  county,  whether  they  have  a  sufficient  number  to  entitle  them  to 
a  representation  in  the  convention. 

2d.  The  returns  of  the  election  show  no  poll-book,  or  when  or  how 
the  election  was  held,  and  is  merely  the  statement  of  the  clerk  of  the 
county,  not  under  seal,  that  an  election  was  held  at  Chewning,  in 

Franklin  county,  and  Mr.  Judson,  the  highest,  received  a 

certain  number  of  votes. 
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3d.  There  is  no  evidence  that  either  the  spirit  or  letter  of  the  law 
was  complied  with ;  and,  although  anxious  that  all  the  counties  in 
which  the  citizens  endeavored  to  comply  with  the  requirements  of  the 
law  should  be  represented  in  this  convention,  in  order  that  as  full  an 
expression  of  the  views  of  the  people  of  the  Territory  might  be  had 
in  the  convention,  yet,  from  the  papers  before  us,  we  cannot  see  any 
evidence  which  would  warrant  us  in  reporting  in  favor  of  the  appli- 
cant who  presents  the  certificate  from  Franklin. 

The  committee  beg  leave  to  be  discharged  from  the  further  consid- 
eration of  the  subject. 

EUSH  ELMORE,  Chairman, 
L.  8.  BOLING, 
C.  DOLMAN, 
L.  J.  EASTIN, 
J.  H.  DANFORTH. 

Mr.  Vanderslice  moved  an  adjournment  until  the  1st  Monday  in 
November  next. 

Mr.  Elmore  called  for  the  ayes  and  noes. 

Those  voting  in  the  affirmative  are — 

Messrs.  Blair,  Barlow,  Connell,  Hereford,  Heiskill,  Key,  Kookagee, 
Kuykendall,  Little,  Mathews,  Martin,  Mobley,  Reynolds,  Redman, 
Randolph,  of  Atchison,  and  Vanderslice — 16. 

Those  voting  in  the  negative  are — 

Messrs.  Adkins,  Bryant,  Bayne,  Boling,  Butcher,  Bradford,  Chris- 
terson,  Chiles,  Calhoun,  Dolman,  Danforth,  Eastin,  Elmore,  Green- 
wood, Hascall,  Henderson,  Hamilton,  Jenkins,  Jones,  of  Johnson, 
Jones,  of  Douglas,  Lykins,  Moore,  McKown,  Randolph,  of  Riley, 
Beid,  Smith,  Swift,  Spicely,  Stewart,  of  Douglas,  and  Wilson — 30. 

And  the  motion  to  adjourn  to  the  1st  Monday  in  November  was 
lost. 

Mr.  Little  then  moved  that  we  adjourn  until  the  third  Monday  in 
October  next;  lost. 

On  motion  of  Mr.  Eastin, 

Resolved,  That  all  business  pertaining  to  this  convention  be  referred 
to  the  appropriate  standing  committees,  and  that  the  committees  be 
required  to  report  at  as  early  a  day  as  practicable. 
On  motion  of  Mr.  Randolph,  of  Atchison, 

The  convention  adjourned  to  2£  o'clock. 

Half-past  2  o'clock. 

Convention  met  pursuant  to  adjournment. 
On  motion  of  Mr.  McKown, 

That  when  we  adjourn  this  afternoon,  we  convene  again  at  10  o'clock 
in  the  morning  of  the  third  Monday  of  October  next. 

Ayes  and  noes  being  qalled  for  by  Mr.  Stewart,  of  Douglas, 

Those  voting  in  the  affirmative  are — Messrs.  Adkins,  Blair,  Bryant, 
Boling,  Batcher,  Barlow,  Christerson,  Connell,  Calhoun,  Dolman, 
Eastin,  Greenwood,  Hereford,  Hascall,  Henderson,  Heiskill,  Hamil- 
ton, Key,  Kookagee,  Kuykendall,  Lykins,  Mathews,  Martin,  McKown, 
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Bedroan,  Randolph,  of  Atchison,  Smith,  Randolph,  of  Riley,  and 
Vanderslice — 29. 

Those  voting  in  the  negative  are — Messrs.  Bayne,  Chiles,  Danforth, 
Elmore,  Jones,  of  Johnson,  Jones,  of  Douglas,  Little,  Mobley,  Rey- 
nolds, Beid,  Swift,  Spicely,  Stewart,  of  Douglas,  Wells,  and  Wil- 
son— 15. 

The  above  resolution  was  adopted. 

Mr.  Key  then  moved  that  when  this  convention  convenes  again,  it 
will  convene  at  Leavenworth  City. 

Ayes  and  noes  were  called  for. 

Those  voting  in  the  affirmative  are — Messrs.  Hascall,  Key,  Lykins, 
McKown,  and  Redman — 5. 

Those  voting  in  the  negative  are— Messrs.  Adkins,  Blair,  Bryant, 
Bayne,  Boling,  Butcher,  Barlow,  Christerson,  Connell,  Calhoun,  Dol- 
man, Danforth,  East  in,  Elmore,  Greenwood,  Hereford,  Henderson, 
Heiskill,  Hamilton,  Jones,  of  Johnson,  Jones,  of  Douglas,  Kooka- 

Jee,  Kuykendall,  Little,  Mathews,  Martin,  Mobley,  Overstreet,  Ban- 
olph,  of  Riley,  Reid,  Randolph,  of  Atchison,  Smith,  Spicely,  Stewart, 
of  Douglas,  Vanderslice,  Wells,  and  Wilson — 37. 
And  so  the  above  resolution  was  lost. 

Mr.  Eastin  moved  that  one  hundred  printed  copies  of  the  names  of 
the  members  be  printed  for  the  use  of  the  members  of  this  convention. 

On  motion  of  Mr.  Heiskill, 
'*  The  convention  adjourned,  to  meet  at  Lecompton  on  the  third  Mon- 
day in  October. 

Lecompton,  Monday,  October  19,  1857. 

Convention  assembled  pursuant  to  adjournment. 
No  quorum  being  present,  convention  adjourned  until  to-morrow 
morning,  at  10  o'clock. 

Lbcompton,  Tuesday,  October  20, 1857. 

Convention  met  pursuant  to  adjournment. 

No  quorum  being  present,  convention  adjourned  until  to-morrow 
morning,  at  10  o'clock. 

Lecompton,  Wednesday,  October  21,  1857. 

Convention  met  pursuant  to  adjournment. 

No  quorum  being  present,  convention  adjourned  until  to-morrow 
morning,  at  10  o'clock. 

Messrs.  H.  D.  Oden,  delegate  from  Calhoun;  W.  Walker,  dele- 

Jjate  from  Leavenworth,  and  F.  H.  Stewart,  a  delegate  from  Jef- 
ferson, appeared,  and  were  sworn  as  members  of  the  constitutional 
convention. 

Lecompton,  Thursday,  October  22, 1857. 

Convention  met  pursuant  to  adjournment. 
Prayer  by  the  Be  v.  Mr.  Magee. 
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On  motion  of  Mr.  Boling,  it  was  unanimously 

Resolved,  That  in  view  of  the  fact  that  the  secretary  and  assistant 
secretary  elect  of  the  convention  have  neglected  their  duty,  and  have 
absented  themselves  from  their  post,  this  convention  now  proceed  to 
the  election  of  a  secretary  and  assistant  secretary. 
On  motion  of  Mr.  Stewart,  of  Douglas, 

A  call  of  the  convention  was  ordered,  to  determine  whether  a  quo- 
rum of  its  members  were  present.  After  a  partial  proceeding  under 
the  call, 

On  motion  of  Mr.  Boling,  further  proceedings  under  the  call  were 
dispensed  with. 

Mr.  Jenkins  offered,  for  adoption,  the  following : 

Resolved,  That  all  questions  of  order  and  government  arising;  in 
convention,  not  specially  provided  for  by  the  rules,  be  determined  by 
the  usual  parliamentary  code  established  by  the  Jefferson  Manuel 

Before  the  vote  was  taken, 

On  motion  of  Mr.  Kuykendall, 

The  convention  adjourned  until  2  o'clock  this  afternoon. 

Two  o'clock  p.  m 

Convention  met  pursuant  to  adjournment. 

Mr.  Jenkins9  resolution  was  again  brought  up  for  the  consideration 
of  the  convention.     Whereupon  he  withdrew  it. 

The  secretary  read  the  resignation  of  Mr.  Wallace,  of  Douglas. 
Whereupon, 

On  motion  of  Mr.  Jones,  of  Johnson, 
Resolved,  That  the  resignation  of  Mr.  Wallace  be  accepted. 

On  motion  of  Mr.  Boling, 
Resolved,  That  this  convention  now  expresses  its  unqualified  dis- 
approval and  censure  of  the  negligence  and  failure  to  attend  of  those 
delegates  to  the  constitutional  convention  who  are  now  absent. 

On  motion  of  Mr.  Boling,  his  resolution  of  this  morning,  relative 
to  the  secretaries,  was  called  up  and  passed  unanimously ;  and 

Mr.  Charles  J.  Mcllvaine  was  elected  secretary,  and  Mr.  G.  D. 
Hand  was  elected  assistant  secretary,  by  acclamation. 
On  motion  of  Mr.  Jones,  of  Johnson, 
Resolved,  That  Mr.  Lacev,  of  Atchison,  be  excused  for  his  absence 
at  the  time  of  the  passage  of  the  resolution  censuring  and  condemning 
the  absentees,  up  to  to-day,  oq  account  of  sickness. 

The  report  of  the  committee  on  the  bill  of  rights  was  presented  by 
Mr.  Little,  of  Bourbon,  and  read  by  the  secretary ;  and  it  was,  on 
motion,  laid  on  the  table,  and  made  the  special  order  for  seven  o'clock 
this  evening. 

On  motion  of  Mr.  Jones,  of  Douglas,  the  resolution  was  amended, 
and  the  report  made  the  special  order  for  ten  o'clock  to-morrow 
morning. 

The  chairman  of  the  committee  on  education  read  his  report,  and 
moved  that  it  be  made  the  special  order  for  7£  o'clock.  Whereupon, 
^  Mr.  Elmore  proposed  to  amend  the  resolution  by  striking  out  "  for 
7}  o'clock/'  and  inserting  for  10£  o'clock  to-morrow  morning.    When, 
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The  chairman  of  the  committee  asked  and  obtained  leave  to  with- 
draw the  report. 

On  motion  of  Mr.  Danforth, 
The  convention  adjourned  until  to-morrow  morning  at  nine  o'clock. 

Lecompton,  October  23,  1857. 

The  convention  met  pursuant  to  adjournment. 

The  minutes  of  yesterday  were  read  and  approved. 
On  motion  of  Mr.  Jenkins,  it  was 

Besolved,  That  a  committee  on  militia,  to  consist  of  five  members, 
be  added  to  the  list  of  standing  committees,'  and  that  they  be  required 
to  report  as  early  as  possible  ;  and 

The  president  appointed  the  following  members  as  the  committee : 
Messrs.  Has  call,  Wilson,  Todd,  Oden,  and  Taylor. 

Mr.  Jarret  Todd  appeared  and  was  sworn  in. 

Mr.  John  Frawley  was  elected  doorkeeper. 
On  motion,  it  was 

Besolved,  That  the  censure,  so  far  as  it  relates  to  Messrs.  Todd, 
Moore,  and  Hascall,  be  removed. 

The  report  of  the  committee  on  the  executive  was  presented  and 
read  by  Mr.  Boling;  when, 

On  motion  bv  Mr.  Jenkins,  it  was 

Besolved,  That  the  report  be  made  the  special  order  of  the  day  for 
to-morrow  morning. 

The  bill  of  rights  was  introduced  by  Mr.  Little,  the  chairman  of 
the  committee,  and  read  by  the  secretary. 

On  motion,  the  report  was  read  by  sections. 

The  first  five  sections  were  read  and  adopted. 

The  sixth  section  was  read  and  adopted. 

The  seventh,  eighth,  ninth,  and  tenth  sections  were  adopted. 

Mr.  Moore  moved  to  amend  the  eleventh  section  by  inserting  after 
the  word  "  limb"  the  words  "  or  liberty." 

The  amendment  was  adopted,  and  the  section  as  amended  was  passed. 

The  twelfth  section  was  read  and  adopted. 

The  thirteenth  section  was  adopted  with  the  amendments  offered  by 
Messrs.  Boling  and  Elmore. 

The  fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  and 
nineteenth  sections  were  read  and  adopted. 

The  twentieth  section  was  adopted,  with  the  amendment  of  Mr. 
Boling,  and  the  insertion  of  the  word  "  citizens"  in  the  place  of  the 
words  "  free  white  men." 

The  twenty- first,  twenty- second,  and  twenty-third  sections  were 
adopted. 

The  twenty-fourth  section  was  read  ;  when, 

Mr.  Stewart,  of  Douglas,  moved  that  the  clause  be  stricken  out. 

On  motion  of  Mr.  Boling,  the  convention  adjourned  until  half-past 
2  o'clock  this  afternoon. 
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Half-past  2  o'clock  p.  m. 

The  convention  met  pu^uant  to  adjournment. 

The  twenty-fourth  section  of  the  report  of  the  committee  on  the 
bill  of  rights  was  again  brought  up  for  the  consideration  of  the  con- 
vention; when 

A  motion  was  made  that  it  be  referred  to  the  committee  on  slavery, 
which  was  lost ;  whereupon 

A  call  of  the  convention  was  ordered,  and  it  appeared  that  there 
were  only  thirty  members  present — not  a  quorum. 

Mr.  Butcher  moved  that  leave  of  absence  be  granted  to  Mr.  Mobley  ; 
which  was  refused.  , 

On  motion  of  Mr.  Little,  Mr.  Greenwood  was  excused  from  attend- 
ance, and  the  sergeant-at-arms  was  sent  for  Messrs.  Kookagee,  Mob- 
ley,  Swift,  and  Randolph. 

The  twenty-fourth  section  was  then  passed  by  a  vote  of  18  ayes  and 
14  noes. 

The  twenty-fifth  section  was  then  read  and  concurred  in. 

On  motion  of  Mr.  Little,  of  the  committee  on  the  bill  of  rights,  the 
report  of  that  committee  was  laid  on  the  table,  and  made  the  special 
order  of  the  day  for  to-morrow  morning,  at  10  o'clock. 

Mr.  Jones,  of  Douglas,  chairman  of  the  committee  on  elections, 
presented  his  report ;  which  was  read,  laid  on  the  table,  and  made 
the  special  order  of  the  day  for  to-morrow  morning,  at  10  o'clock. 

Messrs.  McKown  and  Dolman,  of  the  committee  on  internal  im- 
provements, made  their  report ;  which  was  laid  on  the  table  until  to- 
morrow morning,  at  11  o'clock. 

Mr.  Jones,  of  Johnson,  presented  the  report  of  the  committee  on  the 
legislative  department ;  which  was  laid  on  the  table,  and  was  made 
the  special  order  of  the  day  for  to-morrow  morning,  at  10  o'clock  ; 
whereupon 

The  convention  adjourned  until  to-morrow  morning,  at  9  o'clock. 

Lecompton,  October  24, 1857. 

The  convention  met  pursuant  to  adjournment — the  president  in  the 
chair. 

The  Rev.  Mr.  Magee  opened  the  proceedings  with  prayer. 

Mr.  Monunan's  excuse  was  read,  accepted,  and  filed. 

On  motion  of  Mr.  Danforth, 

Besolved,  That  this  convention  now  proceed  to  the  election  of  an 
enrolling  and  engrossing  clerk. 

Mr.  Danforth  nominated  Mr.  E.  L.  Yates. 

Mr.  Bowling  nominated  Mr.  H.  M.  Mc Mullen. 

Mr.  Wells  nominated  Mr.  Hugh  Cameron,  and  withdrew  the  nomi- 
nation. 

A  vote  was  called,  and  Mr.  Yates  received  thirteen  votes,  and  Mr. 
McMallen  seventeen  votes ;  and  the  president  declared  that  no  quo- 
tum being  present,  there  was  no  election. 

A  member  came  in,  and  it  was  moved  that  the  convention  proceed 
to  take  another  vote. 

On  motion  of  Mr.  Danforth,  that  the  resolution  be  laid  on  the  table, 
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it  appeared  that  there  were  10  ayes  and  18  noes  ;  there  being  no  quo* 
rum  present,  the  question  was  put  again,  when  10  ayes  and  19  noes 
were  given. 

There  being  no  quorum  present  yet,  a  oall  of  the  house  was  had, 
when  it  appeared  that  there  were  thirty-one  members  present. 

A  member  left  the  hall,  and  the  sergeant-at-arms  was  sent  after  the 
absent  members. 

It  was  moved  to  proceed  with  the  election  of  an  enrolling  clerk. 

Mr.  Danforth  moved  to  postpone  the  election  until  3  o'clock  this 
afternoon  ;  and  his  motion  was  lost  by  a  vote  of  14  ayes  to  17  noes. 

The  question  as  to  going  into  an  election  immediately  was  then  put 
by  the  president. 

Mr.  Danforth  moved  that  the  election  be  postponed,  and  that  the 
special  order  of  the  day  be  taken  up. 

The  president  declared  that  the  motion  prevailed. 

A  division  was  called  for,  and  the  vote  appeared  to  be  16  in  favor 
of  and  12  opposed  to  the  resolution. 

There  being  no  quorum  present,  the  vote  was  again  taken,  when 
there  were  17  in  favor  of  and  15  opposed  to  it. 

And  the  order  of  the  day,  the  bill  of  rights,  was  taken  up. 

Mr.  Elmore's  amendment,  of  which  he  gave  notice  yesterday,  was 
brought  up,  and  he  moved  a  reconsideration  of  the  vote  on  the  thir- 
teenth section  of  the  bill  of  rights. 

The  president  declared  the  amendment  carried.  A  division  was 
called  for,  and  there  were  23  ayes  and  9  noes. 

Mr.  Elmore  moved  that  the  thirteenth  section  be  amended,  so  as  to 
read  as  follows : 

"  No  person  shall  be  held  to  answer  a  capital  or  otherwise  infamous 
crime  unless  on  the  presentment  or  indictment  of  a  grand  jury;  or  by 
impeachment,  except  in  cases  of  rebellion,  insurrection,  or  invasion." 

Mr.  Boling  moved  to  amend  the  section  by  adding  the  words, 
"except  in  the  case  of  slaves." 

Mr.  Swift  moved  to  lay  Mr.  Boling's  amendment  on  the  table. 

And  the  amendment  was  laid  on  the  table. 

The  question  was  called  on  Mr.  Elmore's  substitute. 

On  a  call  of  the  roll,  there  was  no  quorum  present. 

Upon  a  second  call  of  the  roll,  a  quorum  was  found  present. 

Mr.  Elmore's  substitute  was  again  read  and  carried. 

A  reading  of  the  bill  of  rights  was  called  for,  and  the  same  was 
read  by  the  secretary. 

On  motion  of  Mr.  Stewart,  of  Douglas,  that  the  twenty-fourth  sec- 
tion be  reconsidered, 

The  question  was  put  by  the  president,  and  declared  lost. 
On  motion  of  Mr.  Hamilton, 

The  report  of  the  committee  on  the  bill  of  rights  was  concurred  in. 

Mr.  Danforth  moved  a  reconsideration  of  the  vote. 

Mr.  Jenkins  moved  that  the  motion  of  Mr.  Danforth  be  laid  on  the 
table ;  which  was  carried. 

Mr.  Spicely  moved  an  adjournment  until  3  o'clock  p.  m.;  and  the 
motion  was  withdrawn. 

On  motion  of  Mr.  Jones,  of  Johnson, 
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Mr.  Kuykendall  was  excused  for  non-attendance  to-day. 
On  motion  of  Mr.  Read,  it  was 

Resolved,  That  a  committee  of  three  he  appointed  to  revise  from  day 
to  day  the  reports  of  the  standing  committees,  and  that  said  committee 
be  required  to  report  its  proceedings  each  day  until  a  constitution 
shall  be  adopted. 

And  the  convention  adjourned  until  2  o'clock  p.  m. 

Two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Danforth  offered  the  following  resolution : 

Resolved,  That  this  convention  now  proceed  to  the  election  of  an 
enrolling  and  engrossing  clerk. 

Mr.  Jenkins  moved  that  the  convention  proceed  with  the  order  of 
the  day ;  and  the  motion  was  carried. 
On  motion  of  Mr.  Little, 

The  special  order  of  the  day  was  suspended,  and  the  election  of  an 
enrolling  and  engrossing  clerk  was  entered  upon  ;  whereupon, 

Mr.  Yates  received  eighteen  votes,  and  Mr.  McMullen  received 
thirteen  votes  ;  and  the  president  declared  Mr.  Yates  elected. 

The  secretary,  assistant  secretary,  reading  and  enrolling  clerks 
were  then  sworn  in. 

Mr.  Little  offered  a  resolution,  that  all  absentees  shall  pay  to  the 
sergeant-at-arms  one  dollar  when  sent  by  the  convention  after  them. 

Mr.  Danforth  moved  to  amend  the  resolution  by  inserting  the  words 
"two  dollars"  instead  of  the  words  "one  dollar;"  and  the  amendment 
was  lost. 

Mr.  Hamilton  moved  to  amend  the  resolution  of  Mr.  Little  by  insert- 
ing the  words  "ten  dollars"  instead  of  the  words  "one  dollar." 

The  previous  question  was  called,  and  the  resolution  of  Mr.  Little 
was  carried. 

On  motion  of  Mr.  Jenkins,  it  was 

Resolved,  That  a  committee  on  enrolled  acts,  to  consist  of  five  mem- 
bers, be  added  to  the  list  of  standing  committees  of  the  convention, 
and  the  president  appointed  the  following  committee  : 

Messrs.  Eeid,  Little,  Spicely,  McEown,  and  Henderson. 

Mr.  Jones,  of  Douglas,  asked  leave  to  withdraw  the  report  of  the 
committee  on  elections. 

On  motion  of  Mr.  Moore, 

The  report  was  taken  up  and  referred  back  to  the  committee. 
On  motion  of  Mr.  Elmore, 

The  report  of  the  committee  on  the  executive  department,  was  taken 
from  the  table  and  read  section  by  section  by  the  secretary. 

The  first  section  was  read  and  concurred  in. 

The  second  section  was  read  and  concurred  in. 

The  third  section  was  read. 

Mr.  Elmore  moved  to  strike  out  all  of  the  third  section  after  the 
word  "governor,"  to  the  words  "shall  have  resided,"  inclusive. 

Mr.  Danforth  moved  to  lay  Mr.  Elmore's  amendment  on  the  table. 
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On  motion  of  Mr.  Elmore,  a  division  was  called,  and  the  house 
refused  to  lay  the  amendment  on  the  table  by  ayes  15,  noes  16. 

Mr.  Moore  offered  the  following  amendment  to  the  third  section : 
"  And  shall  be  at  least  twenty-five  years  of  age  ;"  when,  on  motion  of 
Mr.  Elmore,  the  convention  adjourned  until  Monday  morning,  9  o'clock. 

Lbcompton,  October  26,  1857. 

The  convention  met  pursuant  to  adjournment. 

The  roll  was  called,  and  only  twenty-eight  members  found  present; 
no  quorum. 

On  motion  of  Mr.  Randolph,  of  Riley,  the  sergeant-at-arms  was  sent 
after  the  absent  members. 

Mr.  Elmore,  one  of  the  absentees,  appeared,  and  excused  himself  on 
account  of  business. 

On  motion  of  Mr.  Little,  the  excuse  of  Mr.  Elmore  was  received. 

The  secretary  read  the  minutes. 

Mr.  Elmore's  substitute  was  ordered  to  be  inserted  therein,  which 
was  as  follows :  "The  governor  shall  be  a  citizen  of  the  United  States." 

Mr.  Wells  moved  to  reconsider  the  twenty-fourth  section — not  hav- 
ing voted  in  the  affirmative,  Mr.  Stuart,  of  Douglas,  made  the  motion. 
On  motion  of  Mr.  Jones,  of  Johnson, 

Resolved  y  That  the  enrolling  committee  be  ordered  to  correct  the 
journals  up  to  this  morning,  and  that  the  journals,  so  corrected,  be 
reported  to  the  convention  to-morrow  morning. 

Sir.  Jones,  of  Johnson,  presented  the  report  of  the  committee  on 
the  State  boundaries ;  which  was  made  the  special  order  of  the  day  for 
to-morrow,  10  o'clock  a.  m. 

Mr.  Jones,  of  Douglas,  presented  the  report  of  the  committee  of 
elections ;  which  was  made  the  special  order  of  the  day  for  to-morrow, 
11  o'clock  a.  m. 

Mr.  Spicely  presented  the  report  of  the  committee  on  corporations ; 
which  was  made  the  special  order  of  the  day  for  to-morrow,  10$ 
o'clock  a.  m. 

Mr.  Jones,  of  Johnson,  offered  a  resolution  declaring  the  office  of 
reporter  of  the  convention  vacant ;  which  resolution  he  withdrew. 

Whereupon, 

The  order  of  the  day  was  taken  up. 

Mr.  Jenkins  moved  that  Mr.  Elmore's  substitute  be  laid  on  the 
table. 

The  ayes  and  nays  were  called,  with  the  following  result : 

Ayes — Messrs.  Adkins,  Boling,  Butcher,  Dolman,  Dan  forth,  Green- 
wood, Henderson,  Jenkins,  Jones,  of  Johnson,  Jones,  of  Douglas, 
Little,  McEown,  Randolph,  of  Atchison,  Randolph,  of  Riley,  Stewart, 
of  Douglas,  and  Mr.  President — 18. 

Nays — Messrs.  Elmore,  Hereford,  Hascall,  Hamilton,  Moore,  Oden, 
Redman,  Reid,  Spicely,  Todd,  and  Walker — 11. 

No  quorum  present. 

On  motion  of  Mr.  Randolph,  of  Riley,  a  call  of  the  house  was  made; 
and,  it  appearing  that  there  were  but  twenty-nine  members  present, 

Mr.  Randolph,  of  Riley,  moved  an  adjournment  until  2  o'clock 
p.  m.;  which  motion  was  lost. 
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The  motion  to  lay  Mr.  Elmore's  substitute  on  the  table  was  re- 
newed. 

The  ayes  and  nays  were  called  with  the  following  result : 

Ayes — Messrs.  Adkins,  Bayne,  Boling,  Butcher,  Dolman,  Danforth, 
Greenwood,  Henderson,  Jenkins,  Jones,  of  Johnson,  Jones,  of  Douglas, 
Little,  McKown,  Randolph,  of  Atchison,  Randolph,  of  Riley,  Stewart, 
of  Douglas,  Wells,  Wilson,  and  Mr  President — 19. 

Nays — Messrs.  Elmore,  Hereford,  Hascall,  Hamilton,  Moore,  Oden, 
Bedman,  Reid,  Spicely,  Todd,  and  Walker— 11. 

There  being  no  quorum  present,  the  convention  adjourned  until  2 
o'clock  p.  m. 

Two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

Od  motion  of  Mr.  Danforth,  a  call  of  the  house  was  made  ;  when, 

The  following  members  answered  to  their  names : 

Messrs.  Adkins,  Boling,  Butcher,  Dolman,  Danforth,  Greenwood, 
Hereford,  Hascall,  Henderson,  Hamilton,  Jenkins,  Jones,  of  Johnson, 
Jones,  of  Douglas,  Little,  Moore,  McKown,  Oden,  Redman,  Ran- 
dolph, of  Atchison,  Randolph,  of  Riley,  Reid,  Spicely,  Stewart,  of 
Douglas,  Todd,  Walker,  Wells,  Wilson,  and  Mr.  President— 28. 

The  sergeant-at-arms  was  sent  after  absent  members. 

On  motion  to  lay  on  the  table  Mr.  Elmore's  amendment  to  the  third 
flection  of  the  report  of  the  committee  on  the  executive, 

The  ayes  and  nays  were  demanded,  with  the  following  result : 

Ayes — Messrs.  Adkins,  Bayne,  Boling,  Butcher,  Chiles,  Dolman, 
Danforth,  Greenwood,  Henderson,  Jenkins,  Jones,  of  Johnson,  Jones, 
of  Douglas,  Little,  McKown,  Randolph,  of  Atchison,  Randolph,  of 
Riley,  Stewart,  of  Douglas,  Wells,  Wilson,  and  Mr.  President — 20. 

Nays — Messrs.  Elmore,  Hereford,  Hascall,  Hamilton,  Moore,  Oden, 
Bedman,  Reid,  Swift,  Spicely,  Todd,  and  Walker— 12. 

Mr.  Jones,  of  Douglas,  moved  to  amend  the  third  section,  by  in- 
serting the  words  "shall  be  a  citizen  of  the  United  States,"  after  the 
word  "age;"  and  striking  out  the  words  "shall  have  been  a  citizen 
of  the  United  States  for  twenty  years." 

A  motion  was  made  to  lay  the  amendment  on  the  table. 

Whereupon, 

The  ayes  and  nays  were  demanded,  with  the  following  result : 

Ayes — Messrs.  Adkins,  Bayne,  Boling,  Butcher,  Chiles,  Dolman, 
Danforth,  Greenwood,  Jenkins,  Jones,  of  Johnson,  Little,  McKown, 
Randolph,  of  Riley,  Randolph,  of  Atchison,  Stewart,  of  Douglas, 
Wilson,  and  Mr.  President — IT. 

Nays — Messrs.  Elmore,  Hereford,  Hascall,  Henderson,  Hamilton, 
Jones,  of  Douglas,  Moore,  Oden,  Redman,  Reid,  Swift,  Spicely,  Todd, 
Walker,  and  Wells— 15. 

Mr.  Stewart,  of  Douglas,  moved  the  previous  question  on  the  adop- 
tion of  the  third  section  of  the  report  of  the  committee  ;  and  the  section 
*m  concurred  in  by  the  following  vote  : 

Ayes — Messrs.  Adkins,  Bayne,  Boling,  Butcher,  Chiles,  Dolman, 
Dmfortb,  Greenwood,  Jenkins,  Jones,  of  Johnson,  Little,  McKown, 
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Randolph,   of  Atchison,  Randolph,  of  Riley,  Stewart,  of  Douglas 
Walker,  Wells,  Wilson,  and  Mr.  President — 19. 

Nobs — Messrs.  Elmore,  Hereford,  Has  call,  Henderson,  Hamilton, 
Jones,  of  Douglas,  Moore,  Oden,  Redman,  Raid,  Swift,  Spicely,  and 
Todd— 13. 

The  fourth  section  of  the  report  of  the  committee  was  read  and  con- 
curred in. 

The  fifth  section  was  read  ;  whereupon 

Mr.  Hascall  moved  to  amend  by  striking  out  the  word  "  in  "  after 
the  word  "navy,"  and  inserting  in  lieu  thereof  the  word  "  of;"  which 
motion  was  lost. 
The  fifth  section  was  then  concurred  in. 
The  sixth  section  of  the  report  was  read  and  concurred  in. 
The  seventh  section  was  read  and  concurred  in. 
The  eighth  section  was  read  and  concurred  in. 
The  ninth  section  was  read  and  concurred  in. 
The  tenth  section  was  read. 

Mr.  Stewart,  of  Douglas,  moved  to  strike  out  the  words  "  to  remit 
fines  ;"  which  was  lost. 

The  tenth  section  was  then  concurred  in. 
The  eleventh  section  was  read  and  concurred  in. 
The  twelfth  section  was  read  and  concurred  in. 
The  thirteenth  section  was  read  and  concurred  in. 
The  fourteenth  section  was  read. 

Mr.  Chiles  moved  to  amend  by  inserting  after  the  worda  "  electors 
of  the  State"  the  words  "shall  have  been  a  citizen  of  the  United 
States  twenty  years." 

Mr.  Randolph,  of  Atchison,  moved  to  lay  the  amendment  on  the 
table ;  upon  which  the  ayes  and  noes  were  demanded,  with  the  follow- 
ing result : 

Ayes — Messrs.  Adkins,  Butcher,  Dolman,  Danforth,  Elmore,  Green- 
wood, Hereford,  Hascall,  Henderson,  Hamilton,  Jenkins,  Jones,  of 
Johnson,  Jones,  of  Douglas,  Little,  Moore,  McKown,  Redman,  Ran- 
dolph, of  Riley,  Reid,  Spicely,  Todd,  Walker,  Wells,  and  Wilson— 24. 
Noes — Messrs.  Bayne,  Boling,  Chiles,  Randolph,  of  Atchison,  Swift, 
Stewart,  of  Douglas,  and  Mr.  r resident — 7. 
The  fourteenth  section  was  then  concurred  in. 
The  fifteenth  section  was  then  read. 

Mr.  Reid  moved  to  amend  by  inserting  the  words  "  two-thirds  of 
the  members  present ;"  which  amendment  was  adopted. 

Mr.  McKown  moved  to  amend  by  adding  the  words  "and  it  shall 
become  a  law  ;"  which  amendment  was  adopted. 

Mr.  Elmore  moved  to  strike  out  the  word  " majority." 
Mr.  Wells  moved  the  previous  question. 
The  amendment  was  adopted. 
Section  fifteenth,  as  amended,  was  concurred  in. 
Mr.  Moore  gave  notice  that  he  would  move  a  reconsideration  of  the 
vote  on  the  15th  section. 

Section  sixteenth  was  read  and  concurred  in. 
Section  seventeenth  was  read ;  whereupon, 
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Mr.  Randolph,  of  Atchison,  moved  to  strike  out  the  entire  section  ; 
which  was  lost. 

Mr.  Jenkins  moved  the  previous  question ;  whereupon, 

The  seventeenth  section  was  concurred  in. 

Mr.  Elmore  called  for  the  ayes  and  noes. 

Those  voting  aye  are — Messrs.  Adkins,  Boling,  Butcher,  Chiles, 
Dolman,  Danforth,  Greenwood,  Jenkins,  Jones,  of  Johnson,  Little, 
XcKown,  Randolph,  of  Riley,  Swift,  Stewart,  of  Douglas,  Walker, 
WiUon,  and  Mr.  President — 17. 

Those  voting  no  are — Messrs.  Bayne,  Elmore,  Hereford,  Hascall, 
Henderson,  Hamilton,  Jones,  of  Douglas,  Moore,  Redman,  Randolph, 
of  Atchison,  Reid,  Spicely,  Todd,  and  Wells — 14. 

Mr.  Danforth  gave  notice  that  on  to-morrow  he  would  move  a  re- 
consideration of  the  vote  on  the  seventeenth  section. 

The  eighteenth  section  was  read  and  concurred  in. 

The  nineteenth  section  was  read  and  concurred  in. 

The  twentieth  section  was  read. 

Mr.  Elmore  moved  to  lay  the  section  on  the  table ;  which  motion 
was  lost ;  whereupon, 

Mr.  Elmore  moved  to  strike  out  the  word  "ranger;"  which  motion 
prevailed. 

The  twentieth  section,  as  amended,  was  then  concurred  in. 

The  twenty-first  section  was  read  and  concurred  in. 

Mr.  Elmore  asked  leave  to  present  the  majority  report  of  the  com- 
mittee on  the  judiciary. 

Leave  was  granted,  and  the  report  was  read  by  the  secretary. 

Mr.  Jenkins  presented  the  minority  report  of  the  same  committee  ; 
which  was  read  by  the  secretary. 

On  motiou  of  Mr.  Elmore,  the  majority  and  minority  reports  of  the 
committee  on  the  judiciary  were  made  the  special  order  of  the  day  for 
to  morrow,  at  10  o'clock  a.  m. 

Mr.  Moore  offered  the  following  resolution : 

Resolved,  That  a  committee,  consisting  of  five  members,  be  ap- 
pointed by  the  chair,  to  be  added  to  the  list  of  the  regular  standing 
committees,  and  styled  "  the  committee  on  schedule." 

Which  resolution  was  adopted. 

On  motion  of  Mr.  Henderson,  the  convention  adjourned  until  to- 
morrow morning,  at  9  o'clock. 

Lbcompton,  October  27,  1857. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Hamilton  moved  a  call  of  the  house. 

The  call  was  made,  and  the  following  members  answered  to  their 
names: 

Messrs.  Adkins,  Bryant,  Butcher,  Dolman,  Danforth,  Eaetin, 
Elmore,  Greenwood,  Hereford,  Hascall,  Henderson,  Hamilton,  Jen- 
kins, Jones,  of  Johnson,  Jones,  of  Douglas,  Little,  Mathews,  Moore. 
McKown,  Reynolds,  Redman,  Randolph,  of  Atchison,  Randolph,  of 
Riley,  Reid,  Smith,  Spicely,  Stewart,  of  Douglas,  Todd,  Walker, 
Wells,  Wilson,  and  Mr.  President — 82. 
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Thirty-two  members  appearing  present,  further  proceedings  under 
the  call  were  dispensed  with. 

The  minutes  of  yesterday's  proceedings  were  read,  corrected,  and 
approved. 

Mr.  Chiles  was  excused  by  the  convention  for  non-attendance  during 
the  past  week. 

On  moti*  n  of  Mr.  Danforth,  it  was 

Eesolved,  That  an  additional  assistant  secretary  to  this  convention 
be  now  elected. 

Mr.  Danforth  nominated  Mr.  J.  C.  Thompson. 

Mr.  Elmore  nominated  Mr.  Hugh  Cameron,  and  withdrew  his  nom- 
ination. 

Mr.  Stewart,  of  Douglas,  nominated  Mr.  E.  8.  Bishop. 

The  convention  then  proceeded  to  an  election,  which  resulted  as 
follows : 

For  Mr.  Thompson:  Messrs.  Adkins,  Bryant,  Boling,  Butcher, 
Chiles,  Danforth,  Eastin,  Greenwood,  Hereford,  Hascall,  Henderson, 
Hamilton,  Jenkins,  Jones,  of  Johnson,  Jones,  of  Douglas,  Little, 
Mathews,  Moore,  McKown,  Oden,  Redman,  Randolph,  of  Atchison, 
Randolph,  of  Kiley,  Smith,  Spicely,  Todd,  Walker,  Wilson,  and  Mr. 
President— 29. 

For  Mr.  Bishop :  Messrs.  Bayne,  Dolman,  Elmore,  Reynolds,  Reid, 
Stewart,  of  Douglas,  and  Wells — 7. 

.    The  president  declared  Mr.  Thompson  duly  elected  ;  whereupon,  he 
appeared,  and  was  sworn  in  by  the  clerk  of  the  supreme  court. 

The  resignation  of  Mr.  Thomas  C.  Hughes  of  his  office  as  secretary 
of  the  constitutional  convention  was  read,  accepted,  and  ordered  to  be 
put  upon  the  journal,  and  it  was  so  put,  as  follows : 

"  Leavenworth  City,  October  24,  1851. 

"  Sir  :  I  desire,  through  you,  to  tender  to  the  members  of  the  con- 
vention my  resignation  as  secretary  of  the  convention.  I  do  so  because 
of  sickness.  I  am  at  this  time  confined  to  my  bed.  I  offer  to  the  con- 
vention my  sincere  thanks  for  the  flattering  vote  I  received  in  being 
selected  as  its  secretary.  Nothing  but  sickness  would  induce  me  now 
to  resign  a  position  I  so  highly  prize. 

"  Very  respectfully, 

"THOS.  C.  HUGHES. 
"  To  the  President  of  the  Constitutional  Convention." 

On  motion  of  Mr.  Jones,  of  Douglas,  it  was 

Eesolved,  That  the  report  of  the  committee  on  internal  improve- 
ments be  now  taken  up. 

And,  on  motion  of  Mr.  Jones,  of  Douglas,  the  report  of  the  commit- 
tee on  internal  improvements  was  recommitted. 

Mr.  Jenkins  offered  the  following  : 

Resolved,  That  the  committee  on  slavery  be  requested  to  report 
forthwith ; 

And  withdraw  his  resolution. 

Mr.  Danforth  moved  a  reconsideration  of  the  vote  on  the  seventeenth. 
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action  of  the  report  of  the  committee  on  the  executive,  and  demanded 
the  previous  question. 

A  division  was  called  for,  and  the  motion  was  lost  by  ayes  16, 
noes  17. 

Mr.  Moore  moved  that  the  vote  taken  yesterday  on  the  fifteenth 
section  of  the  report  of  the  committee  on  the  executive  be  reconsidered. 

A  division  was  called  for,  and  the  motion  prevailed  by  ayes  17, 
noes  16 ;  whereupon 

Mr.  Moore  moved  the  following  as  a  substitute  for  the  fifteenth 
section  of  the  report  of  the  committee : 

"Sac.  15.  Every  bill  which  shall  have  passed  both  houses  of  the 
legislature  shall  be  presented  to  the  governor.  If  he  approve  he  shall 
sign  it ;  but  if  not  be  shall  return  it,  with  his  objections,  to  the  house 
in  which  it  shall  have  originated,  which  shall  enter  the  objections  at 
large  upon  the  journals,  and  proceed  to  reconsider  it.  If,  after  such 
reconsideration,  two-thirds  of  the  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  with  the  objections,  to  the  other  house,  by  which  it 
shall  likewise  be  reconsidered.  If  approved  by  two-thirds  of  that 
house  it  shall  become  a  law.  But  in  such  case  the  votes  of  each 
house  shall  be  determined  by  ayes  and  noes,  and  the  names  of  the 
members  voting  for  and  against  the  bill  shall  be  entered  on  the  jour- 
nals of  each  house  respectively.  If  any  bill  shall  not  be  returned  by 
the  governor  within  six  days  (Sundays  excepted)  after  it  shall  have 
keen  presented  to  him,  the  same  shall  become  a  law  in  like  manner 
«  if  be  had  signed  it,  unless  the  legislature,  by  their  adjournment, 
prevent  its  return  ;  in  which  case  it  shall  not  become  a  law." 

Mr.  Dolman  mov*ed  to  amend  the  substitute  by  striking  out  the 
word  "  six"  and  inserting  in  lieu  thereof  the  word  '•*  three ;" 

And  the  motion  was  lost. 

A  division  of  the  house  on  the  substitute  offered  by  Mr.  Moore  was 
called  for,  and  the  substitute  was  adopted  by  ayes  21,  noes  10. 
^  Mr.  Doling  moved  to  reconsider  the  vote  taken  yesterday  on  the 
fifth  section  of  the  report  of  the  committee  on  the  executive. 

Mr.  Danforth  moved  to  lay  Mr.  Boling's  motion  on  the  table,  and 
called  for  a  division  ;  whereupon  Mr.  Danforth's  motion  was  lost  by 
ayes  14,  noes  19. 

The  fifth  section  was  then  reconsidered. 

On  motion  of  Mr.  Boling,  it  was 

Resolved,  That  the  fifth  section  be  amended  by  striking  out  the 
word  "in"  and' inserting  in  lieu  thereof  the  word  "of." 

And  the  fifth  section  as  amended  was  concurred  in, 

Mr.  Randolph,  of  Atchison,  moved  that  the  report  of  the  committee 
on  the  executive,  as  amended,  be  taken  up ;  which  motion  prevailed. 

Whereupon  Mr.  Randolph,  of  Atchison,  moved  that  the  report  of 
the  committee  on  the  executive,  as  amended,  be  concurred  in. 

Upon  which  motion  Mr.  Hamilton  demanded  the  previous  question ; 
which  wa*  carried. 

Whereupon  the  report  of  the  committee  on  the  executive,  as 
unended,  was  concurred  in. 

H.  Rep.  Com.  377 i 
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On  motion  of  Mr,  Jenkins,  the  report  of  the  committee  on  the  legis- 
lative department  was  taken  up. 

Whereupon  Mr.  Little  moved  that  the  report  he  recommitted  to 
the  committee. 

Mr.  Randolph,  of  Atchison,  moved  the  previous  question. 

A  division  was  demanded,  and  the  motion  prevailed  by  ayes  18, 
noes  13. 

The  report  of  the  committee  on  incorporation  was  taken  up. 

Mr.  Hamilton  moved  to  recommit  the  report  to  the  committee; 
which  was  lost. 

The  report  was  then  read  by  the  clerk,  when, 

On  motion  of  Mr.  Hereford,  the  convention  adjourned  until  2 
o'clock  p.  m. 

two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Yanderslice  reported  his  colleague,  Mr.  Floreman,  as  being 
present,  who  came  forward  and  was  sworn  in. 

The  report  of  the  committee  on  corporation  being  under  consideration, 

Mr.  Yanderslice  moved  that  it  be  recommitted. 

Mr.  Danforth  moved  to  lay  the  motion  to  recommit  on  the  table. 

A  division  being  called  for,  and  the  motion  was  lost  by  a  vote  of 
ay es  15,  noes  18. 

The  question  recurring  on  the  motion  of  Mr.  Yanderslice  to  recom- 
mit, a  division  was  called,  and  the  motion  prevailed. 

Mr.  Hascall  presented  the  report  of  the  committee  on  the  militia. 

Mr.  Randolph,  of  Atchison,  moved  to  recommit  the  report ;  when, 
on  motion  of  Mr.  Reid,  the  motion  to  recommit  was  laid  on  the  table. 

The  first  section  of  the  report  was  then  read  by  the  secretary; 
whereupon 

Mr.  Randolph,  of  Atchison,  moved  to  amend  by  striking  out  the 
words  "eighteen"  and  "forty-five,"  and  inserting  in  lieu  thereof  the 
words  "twenty"  and  "forty." 

Mr.  Jenkins  moved  the  previous  question ;  and  the  amendment  was 
rejected. 

The  first  section  of  the  report  was  then  concurred  in. 

The  second  section  was  then  read ;  whereupon 

Mr.  Danforth  moved  that  the  second  section  of  the  report  of  the 
committee  on  militia  be  stricken  out. 

Mr.  Jenkins  moved  the  previous  question,  which  was  ordered  by 
the  house ;  and 

The  amendment  was  lost  by  a  vote  of  ayes  11,  noes  23. 

The  previous  question  was  then  moved  and  ordered  by  the  house  on 
the  adoption  of  the  second  section. 

Mr.  Boling  moved  to  amend  by  inserting  after  the  word  "pay"  tlie 
word  "such,"  and  after  the  word  "services"  the  words  "  as  may  be 
prescribed  by  law ;"  which  amendment  was  adopted. 

The  second  section,  as  amended,  was  then  concurred  in  by  the  fol- 
lowing vote: 

Ayes — Messrs.  Adkins,  Bryant,  Bayne,  Boling,  Butoher>  Chiles, 
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Dolman,  Elmore,  Foreman,  Hereford,  Has  call,  Henderson,  Jones,  of 
Johnson,  Kuykendall,  Little,  Mathews,  McKown,  Reynolds,  Ran- 
dolph, of  Riley,  Redman,  Spicely,  Todd,  Vanderslice,  Walker,  Wells, 
and  Mr.  President— 27. 

Nora — Messrs.  Danforth,  Eastin,  Greenwood,  Hamilton,  Jenkins, 
Jones,  of  Douglas,  Moore,  Oden,  Randolph,  of  Atchison,  Reid,  Smith, 
and  Stewart,  of  Douglas — 12. 

The  third  section  was  read  and  concurred  in. 

Mr.  Danforth  offered  the  following  resolution : 

Resolved,  That  this  convention  now  adjourn  sine  die. 

On  motion  of  Mr.  Jones,  of  Johnson,  the  resolution  to  adjourn  sine 
die  was  laid  on  the  table. 

Mr.  Boling  moved  the  adoption  of  the  report  of  the  committee  on 
the  militia  a*  a  whole. 

Upon  which  motion,  the  previous  question  was  ordered  by  a  vote  of 
ayes  19,  noes  12;  and 

The  ayes  and  noes  being  called  for,  the  report  of  the  committee  was 
concurred  in  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Bayne,  Boling,  Butcher, 
Chiles,  Dolman,  Elmore,  Foreman,  Greenwood,  Hereford,  Jenkins, 
Key,  Ktijkendall,  Little,  Mathews,  Moore,  McKown,  Reynolds,  Red- 
man, Randolph,  of  Riley,  Spicely,  Todd,  Vanderslice,  Walker,  Wells, 
Wilson,  and  Mr.  President — 30. 

Nous — Messrs.  Eastin,  Hamilton,  Jones,  of  Johnson,  Jones,  of 
Douglas,  Oden,  Randolph,  of  Atchison,  Reid,  Smith,  and  Stewart,  of 
Douglas — 9. 

The  report  of  the  committee  on  boundaries  was  taken  up  and  read. 

Mr.  Jones,  of  Douglas,  moved  to  amend  the  preamble  by  striking 
out  the  words  "State  of  Kansas,"  and  inserting  in  lieu  thereof  the 
words  "  State  of  Washington." 

Mr.  Hamilton  moved  to  amend  the  amendment  by  striking  out 
the  word  *•  Washington,"  and  inserting  in  lieu  thereof  the  word 
" Walker;"  when, 

Oo  motion  of  Mr.  Little,  both  of  the  amendments  were  laid  on  the 
table. 

Mr.  Elmore  moved  to  amend  the  preamble  by  inserting  in  it  the 
word  " sovereign"  between  the  words  "independent"  and  "State;" 
which  was  carried. 

The  preamble,  as  amended,  was  then  concurred  in. 

The  first  section  of  the  report  was  then  read  ;  when, 

Oo  motion  of  Mr.  Little,  further  consideration  of  the  first  section 
was  dispensed  with. 

On  motion  of  Mr.  Danforth,  the  report  under  consideration  was 
recommitted. 

Mr.  Stewart,  of  Douglas,  moved  that  the  convention  adjourn. 

Mr.  Reid  moved  that  the  convention  adjourn  until  7  o'clock  this 
evening. 

Mr.  Danforth  moved  that  the  convention  adjourn  until  Tuesday 
next  at  9  o'clock  a.  m. ;  whereupon, 

On  motion  of  Mr.  Reid,  all  the  motions  to  adjourn  were  laid  on  the 
table. 


52  CONSTITUTION  OF  KANSAS. 

Mr.  Eastin  offered  the  following  resolution : 

Resolved,  That  the  office  of  reporter  to  this  convention  be  declared 
vacant,  and  that  the  printer  to  this  convention  be  empowered  to  pro- 
cure the  services  of  a  reporter  ;  and  that  he  receive  the  same  remu- 
neration as  that  allowed  the  first  reporter. 

Mr.  Hamilton  moved  to  lay  the  resolution  on  the  table  ;  which  mo- 
tion was  lost  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Danforth,  Foreman, 
Greenwood,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Kuykendall, 
Little,  Mathews,  McKown,  Reynolds,  Redman,  Reid,  Smith,  Walker, 
and  Wilson— 20. 

Noes — Messrs.  Bayne,  Butcher,  Chiles,  Dolman,  Eastin,  Hereford, 
Hascall,  Henderson,  Jones,  of  Douglas,  Elmore,  Key,  Moore,  Oden, 
Randolph,  of  Atchison,  Randolph,  of  Riley,  Spicely,  Stewart,  of 
Douglas,  Todd,  Vanderslice,  Wells,  and  Mr.  President — 21. 

Mr.  Hamilton  moved  the  previous  question  ;  which  was  lost  by  a 
vote  of  ayes  8,  noes  22. 

Mr.  Little  moved  that  the  further  consideration  of  the  resolution 
be  deferred  until  two  weeks  from  next  Tuesday  ;  whereupon 

The  previous  question  was  called,  and  the  house  refused  to  sustain 
the  call  by  a  vote  of  ayes  17,  noes  22. 

The  question  recurring  on  the  motion  of  Mr.  Little  to  defer  farther 
consideration  of  the  resolution  until  two  weeks  from  next  Tuesday,  it 
was  decided  in  the  negative. 

Mr.  Key  offered  the  following  as  a  substitute  to  the  resolution  offered 
by  Mr.  Eastin  : 

Resolved,  That  the  office  of  reporter  be  declared  vacant,  and  the 
convention  do  now  proceed  to  fill  the  said  vacancy. 

Mr.  Hamilton  offered  the  following  as  a  substitute  for  the  resolution 
and  substitute  now  before  the  house : 

"  Resolved,  That  the  office  of  reporter  be  declared  vacant,  and  that 
Mr.  Daniel  Scully  be  declared  unanimously  elected  reporter  to  this 
convention." 

Upon  which  Mr.  Hamilton  moved  the  previous  question,  which  was 
ordered  by  the  conTentiou. 

And  the  substitute  was  adopted  by  the  following  vote : 

Ayes  26,  noes  8. 

On  motion  of  Mr.  Elmore, 

The  convention  adjourned  until  to-morrow  morning  at  9  o'clock. 

Lbcompton,  October  28, 1857. 

The  convention  met  pursuant  to  adjournment. 

Prayer  by  the  Rev.  Mr.  Magee. 

The  journal  of  yesterday  wai  read  and  approved. 

Under  the  resolution  of  Mr.  Moore,  providing  for  the  appointment 
of  a  committee  "  consisting  of  five  members  to  be  added  to  the  list  of 
the  regular  standingcommittees,  and  styled  the  committee  on  schedule/' 
the  chair  appointed  the  following : 

Messrs.  Moore,  Hereford,  Little,  Vanderslice,  and  Riley,  of  Riley. 
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Mr.  Vanderslice  offered  an  excuse  to  the  convention  for  his  absence ; 
when 

Mr.  Danforth  moved  that  Mr.  Vanderslice  be  excused  ; 

Which  was  agreed  to. 

On  motion, 

The  report  of  the  committee  on  the  judiciary  was  taken  up. 

Mr.  McKown  moved  that  the  report  of  the  judiciary  be  considered 
u  a  whole; 

Which  motion  was  afterwards  withdrawn. 

The  first  section  was  then  read  by  the  clerk. 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  chapter 
font,"  which  proceeds  the  words  "section  first;" 

Which  motion  was  carried. 

Mr.  Moore  moved  to  amend  by  striking  out  the  words  "  chancery 
courts"  in  the  first  section  ;  when 

A  division  was  called  for,  and  the  motion  was  lost  by  a  vote  of  ayes 
20,  noes  21. 

The  first  section  was  then  concurred  in. 

The  second  section  was  read  and  concurred  in. 

The  third  section  was  read  ;  when 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  general 
awembly,"   and  inserting  in  lieu  thereof  the  word  "legislature;" 

Which  motion  prevailed. 

The  section,  as  amended,  was  then  concurred  in. 

The  fourth  section  was  read  ;  when 

Mr.  Little  moved  to  substitute  for  the  fourth  section  the  following  : 

"The  supreme  court  shall  consist  of  the  judges  of  the  circuit  court 
until  otherwise  directed  by  the  legislature." 

Upon  which  motion  the  previous  question  ordered,  and  the  substi- 
tute was  lost. 

The  fourth  section  was  then  concurred  in. 

The  fifth  section  was  read  ;  when, 

On  motion  of  Mr.  Boling,  it  was  amended  by  striking  out  the  words 
" general  assembly,"  and  inserting  the  word  tc  legislature." 

The  fifth  section,  as  amended,  was  then  concurred  in. 

The  sixth  section  was  read  and  concurred  in. 

The  seventh  section  was  read  and  concurred  in. 

The  eighth  section  was  read  ;  and, 

On  motion  of  Mr.  Elmore,  it  was  amended  by  inserting  after  the 
word  "  times"  the  words  "and  places." 

The  section,  as  amended,  was  then  concurred  in. 

The  ninth  section  was  read ;  when 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "general 
assembly  shall,"  and  inserting  in  lieu  thereof  the  words  "  legislature 
may;"  which  amendment  prevailed;  and 

The  section,  as  amended,  was  then  concurred  in. 

The  tenth  section  was  read  ;  and, 

On  motion,  the  report  was  generally  amended  so  as  to  read  "  legis- 
lature" wherever  the  words  <k  general  assembly  "  occur. 

The  tenth  section  was  then  concurred  in. 

The  eleventh  section  was  read. 
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Mr.  Wells  moved  to  amend  by  striking  out  after  the  word  "amount" 
the  words  "  does  not  exceed  one  hundred  dollars/'  and  inserting  in 
lieu  thereof  the  words  "due  by  account  does  not  exceed  fifty  dollars, 
and  on  all  debts  due  by  note  where  the  amount  does  not  exceed  three 
hundred  dollars  ;" 

Which  amendment  was  lost. 

The  eleventh  section  was  then  concurred  in. 

The  twelith  section  was  read  ; 

Whereupon  Mr.  Jones,  of  Douglas,  moved  to  amend  by  inserting 
after  the  word  "diminished"  the  words  "or  increased ;" 

Which  amendment  was  lost. 

On  motion  of  Mr.  Elmore,  the  twelfth  section  was  amended  by  add- 
ing thereto  the  words  "during  their  continuance  in  office.'' 

Mr.  Eastin  moved  to  amend  by  striking  out  the  words  "and  shall 
not  be  diminished  during  their  continuance  in  office  ;" 

Which  motion  was  lost. 

The  twelfth  section  was  then  concurred  in. 

The  thirteenth  section  was  read. 

Mr.  McKown  moved  to  amend  by  inserting  after  the  word  "times" 
the  words  "and  places ;"  which  was  carried. 

Mr.  Jenkins,  from  the  committee  on  the  judiciary,  called  up  his 
minority  report,  proposing  the  following  as  a  substitute  for  the  thir- 
teenth section  of  the  majority  report : 

"The  judges  shall  be  elected  by  the  legislature  until  the  year  1860, 
and  then  the  election  of  judges  shall  be  regulated  by  such  act  or  acts 
as  may  be  made  by  the  legislative  assembly  of  1859." 

The  vote  being  taken  the  substitute  was  lost  by—         4 

Ayes. — Messrs.  Jenkins,  Kuykendall,  and  Walker — 3. 

Noes. — Messrs  Adkins,  Blair,  Bryant,  Bayne,  Boling,  Chiles,  Dol- 
man, Dmiphan,  Dan  forth,  Eastin,  Elmore,  Foreman,  Hereford,  Has- 
call,  Henderson,  Jones,  of  Johnson,  Jones,  of  Douglas,  Key,  Little, 
Mathews,  Moore,  Martin,  McKown,  Oden,  Reynolds,  Redman,  Ran- 
dolph, of  Riley,  Reid,  Smith,  Spicely,  Stewart,  of  Douglas,  Todd, 
Vanderslice,  Wells,  Wilson,  and  Mr.  President — 36. 

The  thirteenth  section  was  then  concurred  in. 

The  fourteenth  section  was  read  and  concurred  in. 

The  fifteenth  section  was  read. 

Mr.  Boling  moved  to  amend  by  providing  that  the  term  of  office  of 
the  probate  judges  shall  be  two  years  instead  of  four  ;  which  motion 
was  lost. 

Mr.  Calhoun  moved  to  amend  by  inserting  after  the  word  "  circuit" 
the  words  "chancery  and  probate,"  and  striking  out  all  after  the 
word  "  qualified  ;"  which  motion  was  adopted. 

Mr.  Blair  moved  to  amend  by  striking  out  the  word  "  four,  "  in  the 
fourth  printed  line,  and  inserting  the  word  "  six ;"  which  motion  was 
lost. 

The  fifteenth  section,  as  amended,  was  then  concurred  in. 

The  sixteenth  section  was  read. 

Mr  Boling  moved  to  amend  by  striking  out  the  words  "and  sher- 
iffs, ccnstables,  and  coroners  ;  "  which  motion  was  adopted. 

Mi   AlcKown  moved  to  amend  by  striking  out  after  the  word  "v&- 
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cancies"  the  words  "of  such  officers,"  and  inserting  the  word  "in 
inch  offices  ;"  which  motion  was  adopted. 

The  sixteenth  section  was  then  concurred  in. 

The  seventeenth  section  was  read  and  concurred  in. 

The  eighteenth  section  was  read. 

Mr.  Elmore  moved  to  fill  the  vacancies  in  the  section  with  the  word 
"  Kansas  " 

Mr  Chiles  moved  to  amend  hy  inserting  the  word  "Jefferson;" 
which  motion  was  lost. 

Mr.  Walker  moved  to  amend  by  inserting  the  word  "  Kansas ; " 
which  was  withdrawn. 

The  amendment  of  Mr.  Elmore  was  then  adopted. 

The  section  was  then  concurred  in. 

The  nineteenth  section  was  read  and  concurred  in. 

The  twentieth  section  was  read  and  concurred  in. 

The  twenty-first  section  was  read  and  concurred  in. 

The  twenty-second  section  was  read  and  concurred  in. 

The  twenty-third  section  was  read  and  concurred  in  ;  when, 

On  motion  of  Mr.  Danforth,  the  report  of  the  committee  on  the  ju- 
diciary was  reported  as  a  whole. 
On  motion. 

The  convention  adjourned  until  2  o'clock  p.  m. 

two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

The  report  of  the  committee  on  elections  and  rights  of  suffrage  was 
taken  up  and  read. 

Mr.  Wilson  offered  an  amendment  to  the  report ; 

Which  amendment  was  deferred  until  after  the  consideration  of  the 
report. 

The  first  section  was  read,  and 

Mr.  Boling  moved  to  amend  hy  striking  out  the  word  "white" 
wherever  it  occurs  in  the  committee's  report,  and  by  inserting  after 
the  word  "election"  the  words  "and  shall  have  paid  for  the  year 
previous  a  territorial  or  state  and  county  tax." 

The  amendment  was  adopted  by  the  following  vote  : 

Atbb — Messrs.  Adkins,  Bryant,  Boling,  Butcher,  Chiles,  Danforth, 
Greenwood,  Jenkins,  Jones,  of  Johnson,  Key,  Kookagee,  Kuykendall, 
Little,  Moore,  Martin,  McKown,  Reynolds,  Redman,  Randolph,  of 
Atchison,  Smith,  Vanderslice,  Walker,  and  Wilson — 23. 

Noes — Messrs.  Blair,  Dolman,  Doniphan,  Eastin,  Elmore,  Fore- 
man, Hereford,  Hascall,  Henderson,  Hamilton,  Jones,  of  Douglas, 
Mathews,  Oden,  Randolph,  of  Ripley,  Reid,  Spicely,  Stewart,  of 
Douglas,  Todd,  Wells,  and  Mr.  President— 20 

The  first  section,  as  amended,  was  concurred  in. 

The  second  section  was  read  and  amended  by  inserting  after  the 
word  "  voting"  the  words  "  by  the  people ;"  and  then  the  section  was 
concurred  in. 

The  third  section  was  read  and  concurred  in. 

The  fourth  section  was  read  and  concurred  in. 

The  fifth  section  was  read  and  amended  by  inserting  after  the  word 
"business"  the  words  "of  his  own  or." 


56  CONSTITUTION   OF  KANSAS. 

The  section  was  then  concurred  in. 

The  sixth  section  was  read. 

Mr.  Boling  moved  the  following  as  a  substitute  to  the  sixth  section: 

"  No  person  employed  in  the  military,  naval,  or  marine  service  of 
the  United  States,  stationed  in  this  8tate,  shall,  by  reason  of  his  ser- 
vice therein,  be  deemed  a  resident ;  "  which  substitute  was  adopted. 

And  the  section,  as  amended,  was  concurred  in. 

The  seventh  section  was  read. 

Mr.  Ellmore  moved  to  strike  out  the  entire  section ;  which  motion 
he  afterwards  withdrew. 

Mr.  Easton  moved  to  amend  the  section  by  striking  out  the  words 
"  or  any  Indian  not  recognized  as  citizens  by  the  laws  of  the  United 
States;"  whereupon 

Mr.  Little  renewed  the  motion  to  strike  out  the  entire  section; 
which  motion  prevailed,  and  the  section  was  stricken  out. 

The  eighth  section  was  read. 

Mr.  Boling  moved  to  amend  by  striking  out  all  after  the  word 
"military,"  and  inserting  in  lieu  thereof  the  words  u  who  shall 
not  be  possessed  of  the  qualifications  hereinbefore  proscribed  for  an 
elector ; "  which  amendment  was  adopted  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Butcher,  Chiles, 
Danforth,  Eastin,  Greenwood,  Jones,  of  Johnson,  Key,  K  ykendall, 
Little,  Moore,  Martin,  McEown,  Reynolds,  Redman,  Smith,  Vander- 
slice,  Wilson,  and  Mr.  President — 22. 

Noes — Messrs.  Dolman,  Elmore,  Foreman,  Hereford,  Hascall, 
Henderson,  Jones,  of  Douglas,  Mathews,  Odeu,  Randolph,  of  Riley, 
Reid,  Spicely,  Stewart,  of  Douglas,  Todd,  Walker,  and  Wells— 16. 

The  section,  as  amended,  was  then  concurred  in. 

The  ninth  section  was  read,  and, 

On  motion  of  Mr.  Danforth,  amended  by  striking  out  the  words 
"  general  assembly"  and  inserting  the  word  "  legislature." 

The  section  was  then  concurred  in. 
On  motion  of  Mr.  Boling, 

The  further  consideration  of  the  report  was  laid  over  until  to-mor- 
row. 

On  motion, 

The  convention  adjourned  until  to-morrow  morning  at  9  o'clock. 

Lecompton,  October  29,  1857. 

The  convention  met  pursuant  to  adjournment. 

The  journal  of  yesterday  was  read  and  approved. 
On  motion  of  Mr.  Boling, 

The  twentieth  section  of  the  report  of  the  committee  on  the  judiciary 
was  reconsidered ;  whereupon 

Mr.  Boling  moved  to  amend  by  striking  out  the  word  "  sheriffs" 
and  the  words  "  and  coroners,"  and  inserting  before  the  word  "  con- 
stables" the  word  "  and  ;" 

Which  motion  was  adopted,  and 

The  twentieth  section,  as  amended,  was  concurred  in. 

Mr.  Ku ykendall,  from  the  committee  on  boundaries,  presented  his 
report;  which  was, 
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On  motion,  laid  on  the  table,  and  made  the  special  order  of  the  day 
for  to-day  at  2  o'clock. 

Mr.  Doniphan,  from  the  committee  on  finance,  presented  his  report; 
which  was  read,  and, 

On  his  motion,  laid  on  the  table,  and  made  the  special  order  of  the 
day  for  to-morrow  at  10  o'clock  a.  m. 

Mr.  Eastin,  from  the  committee  on  the  legislative  department, 
made  a  report;  which  was  read,  and, 

On  motion,  laid  on  the  table,  and  made  the  special  order  of  the  day 
for  10  o'clock  a.  m.  to-morrow. 

Mr.  Vanderslice,  from  the  committee  on  corporations,  made  a  report; 
which  was  read,  and, 

On  motion  of  Mr.  Elmore,  it  was  laid  on  the  table,  ordered  to  be 
printed,  and  made  the  special  order  of  the  day  for  to-morrow  morning 
at  11  o'clock. 

Mr.  Reid  made  the  following  report : 

"  The  enrolling  and  engrossing  committee  beg  leave  to  report  that 
the  bill  of  rights  has  been  correctly  enrolled." 
On  motion, 

The  report  of  the  committee  on  elections  and  rights  of  suffrage  was 
taken  up. 

Mr.  Danforth  offered  the  following  as  a  substitute  for  the  tenth  sec- 
tion of  the  report  of  the  committee : 

"  The  general  elections  in  this  State  shall  be  held  on  the  first  Mon- 
day in  May,  annually,  except  elections  for  governor,  secretary  of  state, 
auditor  of  public  accounts,  and  attorney  general  of  the  State,  which 
shall  be  held  biennially,  on  the  day  aforesaid,  until  otherwise  pro- 
vided by  law." 

Mr.  Danforth  afterwards  withdrew  his  substitute  ; 

Which  was  renewed  bv  Mr.  Elmore. 

Mr.  Key  offered  the  following  as  a  substitute  for  the  substitute  of 
Mr.  Danforth :  ( 

"  The  general  State  elections  shall  be  held  on  the  first  Monday  in 
November,  biennially,  until  otherwise  provided  by  law  ;" 

Which  was  accepted  by  Mr.  Elmore. 

Whereupon 

Mr.  Boling  moved  to  amend  the  substitute  so  that  it  would  read  as 
follows : 

"  The  general  State  elections  shall  be  held  biennially  on  the  first 
Monday  in  November,  until  otherwise  provided  by  law." 

Mr.  Jones,  of  Douglas,  moved  as  a  substitute  for  the  foregoing  sub- 
stitutes and  amendment  the  following : 

u  The  first  general  election  in  this  State  shall  be  held  on  the  day 
and  year  provided  by  this  constitution,  and  all  general  elections  there- 
after on  the  day  and  year  as  provided  by  subsequent  legislative  enact- 
ments." 
Upon  which  motion,  Mr.  Danforth  called  for  the  previous  question. 
The  convention  refused  to  sustain  the  call. 
Whereupon 
Mr.  Elmore  moved  to  defer  the  further  consideration  of  the  tenth 

section  until  to-morrow ;  which  was, 
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On  motion  of  Mr.  Dan  forth,  laid  on  the  table. 

Mr.  East  in  moved  to  amend  the  substitute  by  inserting  the  word 
"biennially"  after  the  word  "held." 

Mr.  Stewart,  of  Douglas,  moved  to  lay  the  motion  on  the  table ; 
which  was  carried. 

The  substitute  offered  by  Mr.  Jones  was  then  adopted. 

Mr.  Martin  moved  that  the  first  section  of  the  report  be  recon- 
sidered ;  which  was  carried  by  the  following  vote: 

Ayes — Messrs.  Blair,  Dolman,  Doniphan,  Eastin,  Elmore,  Fore- 
man, Hereford,  Hascall,  Henderson,  Hamilton,  Jones,  of  Douglas, 
Kookagee,  Mathews,  Moore,  Martin,  Oden,  Randolph,  of  Riley,  Reid, 
Swiit,  Spicely,  Stewart,  of  Douglas,  Todd,  Vanderslice,  Wells,  and 
Mr.  President — 25. 

Noes — Messrs.  Adkins,  Bryant,  Boling,  Butcher,  Chiles,  Danforth, 
Jenkins,  Jones,  of  Johnson,  Kuykendall,  Key,  Little,  McKown,  Rey- 
nolds, Redman,  Randolph,  of  Atchison,  Smith,  Walker,  and  Wil- 
son— 18. 

Whereupon 

Mr.  Henderson  moved  to  amend  the  first  section  by  striking  out 
the  words,  "and  shall  have  paid  the  year  previous  a  territorial, State, 
or  county  tax." 

Mr.  Randolph  moved  to  amend  the  section  so  as  to  provide  that  no 
person  shall  be  permitted  to  vote  unless  he  owns  a  negro ;  which  mo- 
tion was  laid  on  the  table. 

The  ayes  and  noes  were  called  for  upon  Mr.  Henderson's  amend- 
ment, and  it  was  adopted  by  a  vote  of — 

Ayes — Messrs.  Blair,  Dolman,  Doniphan,  Eastin,  Elmore,  Fore- 
man, Hereford,  Hascall,  Henderson,  Hamilton,  Jones,  of  Douglas, 
Kookagee,  Mathews,  Moore,  Martin,  Oden,  Randolph,  of  Riley,  Reid, 
Spicely,  Stewart,  of  Douglas,  Todd,  Walker,  Wells,  and  Mr.  Presi- 
dent—24. 

Noes — Merer 8.  Adkins,  Bryant,  Boling,  Butcher,  Chiles,  Danforth, 
Greenwood,  Jenkins,  Jones,  of  Johnson,  Key,  Kuykendall,  Little, 
McKown,  Reynolds,  Redman,  Randolph,  of  Atchison,  Smith,  Yander- 
slice, and  Wilson — 19. 

Mr.  Danforth  moved  to  amend  by  striking  out  all  after  the  words 
"United  States,"  in  the  first  line,  down  to  "inhabitants,"  inclusive, 
and  all  after  the  word  "vote,"  in  the  same  section;  which  amend- 
ment was,  on  motion,  laid  on  the  table. 

The  first  section,  as  amended,  was  then  concurred  in. 

The  eleventh  section  of  the  report,  as  offered  by  Mr.  Wilson,  was 
read,  and, 

On  motion,  it  was  laid  on  the  table. 

The  twelfth  section  of  the  report,  as  offered  by  Mr.  Wilson,  was 
was  read,  and, 

On  motion,  it  was  laid  on  the  table. 

The  report  of  the  committee  as  a  whole  was  then  adopted  by  a  vote 
of— 

Ayes — Messrs.  Blair,  Dolman,  Doniphan,  Eastin,  Elmore,  Fore- 
man, Hereford,  Hascall,  Henderson,  Hamilton,  Jones,  of  Douglas, 
Kookagee,  Little,  Mathews,  Moore,  Martin,  Oden,  Randolph,  of  Riley, 
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Reid,  8picely,  Stewart,  of  Douglas,  Todd,  Walker,  Wells,  and  Mr. 
Preaident—  25. 

Noes — Messrs.  Adkins,  Bryant,  Boling,  Batcher,  Chiles,  Danforth, 
Greenwood,  Jones,  of  Johnson,  Key,  Kuykendall,  McKown,  Rtdman, 
Reynolds,  Randolph,  of  Atchison,  Smith,  Vanderslice,  and  Wilson — 17. 

Mr.  Hamilton,  from  the  committee  on  miscellaneous  — — 

presented  a  report,  which  was  read  and  made  the  special  order  of  the 
day  for  to-morrow  at  10  o'clock  a.  m. 

Mr.  Reid  moved  to  reconsider  the  first  section  of  the  report  of  the 
committee  on  elections  ;   which  was, 

On  motion  of  Mr.  Henderson,  laid  on  the  table. 

Mr.  Moore,  from  the  committee  on  slavery,  presented  a  report  which 
was  read,  and, 

On  motion,  was  laid  on  the  table,  ordered  to  be  printed,  and  made 
the  special  order  of  the  day  for  Saturday  at  2  o'clock  p.  m. 

On  motion,  the  convention  adjourned  until  2  o'clock  p.  m.     /<£^-*<>. 


TWO  0  CLOCK  P.  M. 

The  convention  met  pursuant  to  adjournment.  "y;„  ^ 

Mr.  Randolph  moved  that  the  vote  taken  this  morning  making 
the  report  of  the  committee  on  slavery  the  special  order  of  the  day  for 
Saturday  be  reconsidered  ;  which  was. 

Mr.  Danforth  offered  the  following  resolution  : 

Rt solved,  That  the  sergeant  at-arms  be  required  to  furnish  reporters 
with  proper  facilities  for  reporting  outside  the  bar. 

Mr.  Hamilton  moved  to  lay  the  resolution  on  the  table  ;  which  was 
carried. 

Mr.  Danforth  offered  the  following  resolution  : 

Resolved,  That  thesergeant-at-arms  be  required  to  furnish  reporters 
with  proper  facilities  for  reporting  outside  the  bar;  which  was, 

On  motion  of  Mr.  Hamilton,  laid  on  the  table. 

The  report  of  the  committee  on  boundaries  was  taken  up. 

The  preamble  was  read  and  coucurred  in. 

The  first  section  was  read  ;  whereupon 

Mr.  Wells  moved  to  amend  the  same  by  striking  out  all  after  the 
words  "  that  is  to  say,"  and  insert  in  lieu  thereof,  the  following : 

"  Beginning  at  a  point  on  the  western  boundary  of  the  State  of  Mis- 
souri where  the  thirty-seventh  parallel  of  north  latitude  crosses  the 
same,  thence  west  on  said  parallel  to  1  mgitude  one  hundred  and  one, 
thence  north  with  said  meridian  to  the  fortieth  parallel  of  latitude, 
thence  east  with  the  said  parallel  to  the  western  boundary  of  the  State 
of  Missouri,  thence  south  with  the  western  boundary  of  said  State  to 
the  place  of  beginning ; 

Which  substitute  was  laid  on  the  table  by  the  following  vote  : 

Ayes — Messrs.  Boling,  Butcher,  Chiles,  Dolman,  Doniphan,  Dm- 
forth,  Elmore,  Greenwood,  Hascall,  Henderson,  Jenkins,  Jones,  of 
Johnson,  Jonea,  of  Douglas,  Kev,  Kookagee,  Kuykendall,  Little, 
Moore,  McKown,  Oden,  Redman,  Randolph,  of  Riley,  Snith,  Spicely, 
Stewart,  of  Douglas,  Todd,  Vanderslice,  Wilson,  and  Mr.  Presi- 
denU-32. 

Noes — Messrs.  Blair,  Bryant,  Eastin,  Foreman,  Hamilton,  Here- 
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ford,  Mathews,  Reynolds,  Randolph,  of  Atchison,  Reid,  Walker,  and 
Wells— 12. 

Mr.  Vanderslice  moved  the  following  amendment : 

To  strike  on t  from  the  section  the  words  "thence  west,"  and  to 
insert  the  following  words:  "to  the  northeast  corner  of  the  Terri- 
tory of  New  Mexico,  thence  due  north  to  the  fortieth  parallel  of  lati- 
tude and  thence ;" 

Which  amendment  was,  on  motion,  laid  on  the  table. 

Mr.  E  as  tin  offered  the  following  amendment* 

Which  amendment  was,  on  motion,  laid  on  the  table. 

The  first  section  was  then  concurred  in. 

The  second  section  was  read. 

Mr.  Chiles  moved  to  amend  it  by  striking  out  the  word  "twenty," 
and  inserting  the  words  "  twenty-four ;" 

Which  tqotion  was  lost. 

The  second  section  was  then  concurred  in. 

The  report  was  then  adopted  as  a  whole. 

Mr.  Danforth,  from  the  committee  on  education,  presented  a  report ; 
which  was,  on  his  motion,  taken  up. 

The  first  section  of  the  report  was  read  and  concurred  in. 

The  second  section  was  read  and  concurred  in. 

The  third  section  was  read. 

Mr.  Hascall  moved  to  amend  by  striking  oat  all  after  the  word 
"State;" 

Which  motion  was  lost. 

Mr.  Foreman  moved  the  following  amendment  as  an  addition  to 
the  second  section : 

"  And  the  money  which  shall  be  paid  by  persons  as  an  equivalent 
for  exemption  from  military  duty,  except  in  times  of  war,  and  also  all 
fines  assessed  for  any  breach  of  the  penal  laws,  shall  be  applied  to  the 
support  of  the  said  schools  ;" 

Which  amendment  was  lost. 

Mr.  Randolph,  of  Riley,  moved  to  strike  out  the  word  "  gratis," 
and  insert  the  words  "free  of  charge;" 

Which  motion  was  lost. 

The  third  section  was  then  concurred  in. 

The  fourth  section  was  read  and  concurred  in. 

The  fifth  section  was  read  and  concurred  in. 

The  report  was  then  adopted  as  a  whole. 

Mr.  Jenkins  moved  to  reconsider  the  vote  on  the  report; 

Which  motion,  on  motion  of  Mr.  Danforth,  was  laid  on  the  table. 

On  motion,  the  convention  adjourned  until  7  o'clock  this  evening. 

SEVEN  O'CLOCK  P.   M. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Spicely  offered  the  following  resolution  : 

Resolved,  That  a  committee  of  five  be  appointed  to  inquire  into  the 
expediency  of  establishing  institutions  for  the  education  of  the  deaf 
and  dumb  and  of  the  blind,  and  also  the  treatment  of  the  insane. 
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The  resolution  was  lost. 

Mr.  Henderson  moved  to  adjourn  until  to-morrow  morning;  which 
motion  was  lost. 

On  motion  of  Mr.  Little,  the  vote  making  the  report  of  the  commit-* 
tee  on  slavery  the  order  of  the  day  for  Saturday  was  reconsidered ; 
and,  on  motion,  the  report  of  the  committee  on  slavery  was  taken  up. 

On  motion  of  Mr.  Butcher,  the  convention  resolved  itself  into  a 
committee  of  the  whole  on  the  report  from  the  committee  on  slavery, 
Mr.  Little  in  the  chair. 

After  having  the  report  under  consideration  for  some  time,  on  mo- 
tion, the  committee  rose ;  and  the  president  heing  temporarily  ab- 
sent, Mr.  Elmore  was  called  to  the  chair. 

The  chairman  of  the  committee  then  reported  that  the  committee 
bad  considered  the  question,  and  asked  to  he  discharged ;  hut  made  no 
further  report.     And  the  house  discharged  the  committee. 

On  motion  of  Mr.  Danforth,  the  first  section  of  the  report  was  read ; 
when 

Mr.  Hereford  moved  to  postpone  the  further  consideration  of  the 
report  until  to-morrow  at  9  o'clock  a.  m. 

Mr.  Henderson  moved  that  the  convention  adjourn  ;  which  motion 
was  lost. 

Mr.  Jones,  of  Johnson,  moved  the  previous  question ;  which  was 
lost;  and, 

On  motion,  the  convention  adjourned  until  to-morrow  morning  at 
9  o'clock. 

Lecompton,  October  30,  1857. 

The  convention  met  pursuant  to  adjournment. 

Prayer  by  the  Rev.  Mr.  Mayee. 

The  journal  of  yesterday  was  read  and  approved. 

The  report  of  the  committee  on  slavery  was  then  taken  up. 

Mr.  Key  moved  to  amend  the  first  section  by  inserting  before  the 
word  "power"  the  word  "full ;"  and  his  motion  was  lost. 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "prevent 
dares  from  being  brought  into  the  State  as  merchandise  and  also;" 
upon  which  amendment 

Mr.  Danforth  moved  the  previous  question ;  and  the  previous  ques- 
tion was  ordered.  Whereupon  the  ayes  and  noes  were  demanded,  and 
the  amendment  was  lost  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Danforth,  Foreman, 
Greenwood,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Keys,  Euyken- 
dall,  Little,  Mathews,  McEown,  Reynolds,  Redman,  Randolph,  of 
Atchison,*8mtth,  Tanderslice,  and  Wilson — 21. 

Noes — Messrs.  Bayne,  Chiles,  Dolman,  Doniphan,  Easton,  El- 
more, Hereford,  Hascall,  Henderson,  Jones,  of  Douglas,  Eookagee, 
Moore,  Martin,  Oden,  Randolph,  of  Riley,  Reid,  Spicely,  Stewart,  of 
Douglas,  Walker,  Wells,  and  Mr.  President— 21. 

Mr.  Eastin  moved  that  the  vote  just  taken  be  reconsidered  ;  which 
motion  prevailed. 
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And  the  auestion  recurring  on  Mr.  Boling's  amendtoent,  it  was 
adopted  by  the  following  vote: 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Butcher,  Danforth, 
Foreman,  Greenwood,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Key, 
Kuykendull,  Little,  Mathews,  McKown,  Reynolds,  Redman,  Ran- 
dolp,  of  Atchisqp,  Smith,  Vanderslice,  and  Wilson — 22. 

Noes — Messrs.  Bayne,  Chiles,  Dolman,  Doniphan,  Eastin,  Elmore, 
Hereford,  Hascall,  Henderson,  Jones,  of  Douglas,  Kookagee,  Moore, 
Martin,  Oden,  Randolph,  of  Riley,  Keid,  Spicely,  Stewart,  of  Douglas, 
Walker,  Wells,  and  Mr.  President — 21. 

Mr.  Blair  moved  the  following  preamble  to  the  report  of  the  com- 
mittee on  slavery : 

u  The  right  of  property  is  before  and  higher  than  any  constitutional 
sanction,  and  the  right  of  the  owner  of  a  slave  to  such  slave  and  its 
increase  is  the  same,  and  is  as  inviolable  as  the  right  of  the  owner  of 
any  property  whatever." 

Which  preample  was  adopted  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Bayne,  Butcher, 
Chiles,  Doniphan,  Danforth,  Eastin,  Elmore,  Foreman,  Greenwood, 
Hereford,  Hascall,  Henderson,  Hamilton,  Jenkins,  Jones,  of  Johnson, 
Jones,  of  Douglas,  Key,  Kookagee,  Kuykendall,  Little,  Mathews, 
Moore,  Martin,  McKown,  Oden,  Reynolds,  Redman,  Randolph,  of 
Biley,  Smith,  Spicely,  Stewart,  of  Douglas;  Vanderslice,  Walker, 
Wells,  Wilson,  and  Mr.  President — 40. 

Noes — Messrs.  Dolman,  Randolph,  of  Atchison,  and  Reid — 3. 

Mr.  Danforth  moved  that  the  first  section  of  the  report  as  amended 
be  concurred  in  ; 

Which  motion  was  adopted  by  the  following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Bayne,  Boling,  Butcher, 
Chiles,  Dolman,  Doniphan,  Ddnforth,  Eastin,  Elmore,  Foreman, 
Greenwood,  Hereford,  Hascall,  Henderson,  Hamilton,  Jenkins,  Jones, 
of  Johnson,  Jones,  of  Douglas,  Key,  Kookagee,  Kuykendall,  Little, 
Mathews,  Moore,  Martin,  McKown,  Oden,  Reynolds,  Redman,  Ran- 
dolph, of  Atchison,  Randolph,  of  Riley,  Smith,  Stewart,  of  Douglas, 
Vanderslice,  Walker,  Wells,  Wilson,  and  Mr.  President — 41. 

Noes — Messrs.  Reid  and  Spicely — 2. 

The  second  section  was  read  ;  whereupon 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  prevent 
slaves  from  being  brought  into  the  State  as  merchandise,  and  also  to;" 
Which  amendment  was  adopted. 

The  third  section,  as  amended,  was  then  concurred  in. 

The  third  section  was  read  and  concurred  in. 

The  fourth  section  was  read  and  concurred  in. 

The  additional  section  offered  by  Mr.  Chiles  was  taken  up,  and,  on 
motion,  laid  on  the  table. 

The  report  of  the  committee,  as  a  whole,  was  then  adopted  by  the 
following  vote : 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Bayne,  Boling,  Butcher, 
Chiles,  Dul man,  Danforth,  Eastin,  Elmore,  Foreman,  Greenw«x>d, 
Hereford,  Hascall,  Henderson,  Hamilton,  Jenkins,  Jones,  of  Johnson, 
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Jones,  of  Douglas,  Key,  Kookagee,  Kuykendall,  Little,  Mathews, 
Moore,  McKown,  Oden,  Reynolds,  Redman,  Randolph,  of  Atchison, 
Randolph,  of  Riley,  Smith,  Stewart,  of  Douglas,  Vanderslice,  Walker, 
Wells,  Wilson,  and  Mr.  President — 39. 

Noes — Messrs.  Reid  and  Spicely — 2 

On  motion,  the  convention  adjourned  until  two  o'clock  this  afternoon. 

two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Danfoith  moved  to  reconsider  the  vote  taken  this  forenoon, 
adopting  the  report  of  the  committee  on  slavery  as  a  whole. 

On  motion  of  Mr.  Jenkins, 

The  motion  was  laid  on  the  table. 

Mr.  Jenkins  moved 

"  That  a  select  committee,  to  consist  of  five  members,  be  appointed 
to  report  the  election  districts  of  the  State  of  Kansas,  and  to  appor- 
tion the  representation  on  the  same;"  which  motion  was  adopted;  and 

The  chair  appointed  Messrs.  Jenkins,  Henderson,  Hamilton,  Boling, 
and  Reid  said  committee. 

The  report  from  the  committee  on  miscellaneous  provision  was 
taken  up. 

The  first  section  was  read  and  concurred  in. 

The  second  section  was  read,  and,  on  motion,  was  stricken  out. 

The  third  section  was  read. 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  and  an 
act  of  Congress  known  as  the  fugitive  slave  law,"  and  insert  in  lieu 
thereof  the  words  "and  all  laws  made  in  pursuance  thereof,  and  faith- 
fully to  demean  himself  in  the  discharge  of  the  duties  ot  his  office;" 
which  was  adopted;  and  the  third  section,  as  amended,  was  concurred  in. 

The  fourth  section  was  read  and  concurred  in. 

The  fifth  section  was  read,  and,  on  motion,  was  stricken  out. 

The  sixth  section  was  read  and  concurred  in. 

The  seventh  section  was  read. 

Mr.  Wilson  moved  to  strike  out  the  word  "  majority,"  and  insert 
the  words  "  two- thirds." 

Mr.  Reynolds  moved  to  amend  the  amendment  by  striking  out  the 
entire  section  ;  which  motion  was  lost. 

The  vote  was  then  taken  on  the  motion  of  Mr.  Wilson,  and  it  was  lost. 

Mr.  Jones,  of  Johnson,  moved  to  amend  by  striking  out  the  words 
"law  aud  ;"  which  was  lost. 

Mr.  Jones,  of  Johnson,  moved  the  following  substitute  for  the 
seventh  section : 

"  The  legislature  of  this  State  shall  have  no  power  to  locate  the 
county  seats  of  the  several  counties  of  this  State  ;  but  a  majority  of  the 
voters  of  each  county  shall  choose  the  point  where  they  wish  their 
county  seat  located,  under  such  laws  as  the  legislature  shall  pass  for 
that  purpose  ;  and,  when  so  located,  two-thirds  of  the  votes  of  each 

county  shall  be  necessary  to  remove  it ;  Provided^  that  when  county 

buildings  of  value  and  permanence  have  been  erected  at  any  county 

•eat  now  located  by  law,  it  shall  require  a  majority,  consisting  of 

two-thirds  of  the  votes  polled  at  any  election,  to  change  it." 
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Which  motion  was  lost. 

The  seventh  section  was  then  concurred  in. 

The  eighth  section  was  read,  and,  on  motion,  it  was  stricken  oat. 

The  ninth  section  was  read  and  concurred  in. 

The  tenth  section  was  read  and  concurred  in. 

The  leport  of  the  committee  as  a  whole,  as  amended,  was  then 
adopted ;  and, 

On  motion,  the  convention  adjourned  until  to-morrow  at  nine 
o'clock  am.. 

Lbcompton,  October  31,  1857. 

The  convention  met  pursuant  to  adjournment. 

The  journal  of  yesterday  was  read  and  approved. 

The  chair  announced  that  a  vacancy  existed  in  the  committee  on 
revenue,  and  appointed  Mr.  Jones,  of  Douglas,  to  fill  the  vacancy. 

Mr.  Jones  asked  to  he  excused  from  serving  on  the  committee,  and 
was,  on  motion,  excused ;  whereupon  Mr.  Wells  was  appointed. 

Mr.  Heid  asked  leave  to  change  his  vote  of  yesterday  on  the  pream- 
ble offered  by  Mr.  Blair  to  the  report  of  the  committee  on  slavery, 
and  the  votes  incident  thereto. 

The  report  of  the  committee  on  corporations  was  taken  up.   - 

The  first  section  was  read  and  concurred  in. 

The  second  section  was  read. 

Mr.  Elmore  moved  to  amend  by  adding  to  the  section  the  words 
"  and  paid;."  which  motion  was  adopted,  and  the  section,  as  amended, 
was  concurred  in. 

The  third  section  was  read  and  concurred  in. 

The  fourth  section  was  read  and  concurred  in. 

The  fifth  section  was  read,  when  Mr.  Elmore  moved  to  strike  ont 
the  fifth  section  ;  which  motion  was  lost  by  the  following  vote : 

Ayes — Messrs.  Bayne,  Elmore,  Hamilton,  Jenkins,  Jones,  of  John- 
son, Jones,  of  Douglas,  Kuykendall,  Reynolds,  Randolph,  of  Atchison, 
Reid,  Smith,  and  Wells— 12. 

Noes — Messrs.  Blair,  Bryant,  Chiles,  Dolman,  Danforth,  East  in, 
Foreman,  Greenwood,  Hereford,  Hascall,  Key,  Little,  Mathews.  Oden, 
Randolph,  of  Riley,  Spicely,  Stewart,  of  Douglas,  Vanderslice,  Wilson. 
and  Mr.  President — 20. 

Mr.  Dolman  moved  the  following  amendment :  To  strike  out  all 
after  the  word  "issue"  down  to  the  word  "river,"  and  insert  "with 
branches,  with  not  less  than  two  on  the  north  side  and  two  on  the 
south  side  of  the";  which  amendment  was  losf. 

Mr.  Dolman  moved  to  amend  by  striking  out  "and  the  whole 
capital  of  which  shall  not  exceed  three  millions  of  dollars  ;"  and  pend- 
ingthe  motion  on  the  amendment, 

The  convention  adjourned  until  2  o'clock  p.  m. 

two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

Mr.  Wells  offered  as  a  substitute  to  the  fifth  section  of  the  report  on 
corporations:  "  That  the  legislature  shall  have  no  power  to  charter 
banks  ;"  which  was  laid  on  the  table  by — 
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Ara— Messrs.  Adkins,  Blair,  Bryant,  Chiles,  Dolman,  Danforth, 
Foreman,  Hascall,  Key,  Eookagee,  Little,  Mathews,  Martin,  Ran- 
dolph, of  Riley,  Stewart,  of  Douglas,  Yanderslice,  Wilson,  and  Mr. 
President— 18. 

Noes—  Messrs.  Bayne,  Eastin,  Elmore,  Hereford,  Henderson,  Jones, 
of  Douglas,  Moore,  McKown,  Reynolds,  Redman,  Reid,  Spicely,  and 
Wells— 13. 

The  question  was  then  put  on  the  motion  of  Mr.  Dolman  to  strike 
out ;  and  was  carried  by — 

A  TBS— Messrs.  Adkins,  Blair,  Bryant,  Dolman,  Danforth,  Eastin, 
Hascall,  Henderson,  Jenkins,  Jones,  of  Douglas,  Key,  Eookagee,  Lit- 
tle, Mathews,  Martin.  Oden,  Randolph,  of  Riley,  Stewart,  of  Douglas, 
Wilson,  and  Mr.  President — 22. 

Nob — Messrs.  Bayne,  Chiles,  Elmore,  Moore,  Reynolds,  Redman, 
Randolph,  of  Atchison,  Reid,  Smith,  Spiceley,  Yanderslice,  and 
Wells-12. 

Mr.  Dolman  moved  that  the  words  "  with  not  less  than  two  and  not 
more  than  four"  he  stricken  out. 

Mr.  Elmore  objected  to  the  motion  as  being  out  of  order. 

The  President  decided  the  motion  to  be  in  order. 

Mr.  Elmore  appealed  from  the  decision  of  the  chair ;  and 

The  chair  was  sustained  by  the  house  ;  whereupon, 

The  question  was  put  on  Mr.  Dolman's  motion  ;  and  it  was  rejected. 

Mr.  Moore  moved  to  amend  the  section  by  striking  out  all  after  the 
word  "  branches/'  down  to  the  word  "  provided  ;"  which  amendment 
was  adopted. 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  not  les* 
than  two  and  not  more  than  four  branches,"  and  inserting  the  words* 
"  not  more  than  two  branches  ;  which  motion  was  adopted. 

The  fifth  section,  as  amended,  was  then  concurred  in  by — 

Ay© — Messrs.  Adkins,  Blair,  Bryant,  Boling,  Chiles,  Dolman,. 
Danforth,  Eastin,  Foreman,  Hereford,  Hascall,  Jones,  of  Johnson, 
Key,  Kookagee,  Little,  Mathews,  Martin,  McKown,  Randolph,  of 
Biley,  Spicely,  Stewart,  of  Douglas,  Vandersiice,  Wilson,  and  Mr. 
President — 24. 

Noes — Messrs.  Bayne,  Elmore,  Hamilton,  Jenkins,  Jones,  of  Doug- 
hs, Reynolds,  Redman,  Reid,  Smith,  and  Wells — 10. 

The  sixth  section  was  read. 

Mr.  Danforth  moved  to  insert  the  word  "not* '  after  the  word  "shall" 
and  before  the  word  "  be." 

Mr.  Little  moved  to  strike  out  all  except  the  last  clause ;  which 
motion  was  lost  by  the  following  vote  r 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Dolman,  Little,  Mathews, 
Martin,  Stewart,  of  Douglas,  and  Wilson — 9. 

Noes — Messrs.  Bayne,  Boling,  Chiles,  Danforth,  Eastin,  Elmore, 
Foreman,  Hascall,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Key,  Moore, 
Reynolds,  Redman,  Randolph,  of  Riley,  Reid,  Smith,  Spicely,  Yan- 
derslice, Wells,  and  Mr.  President— 22. 

On  motion,  the  convention  adjourned  until  morning,  at  9  o'clock. 

H.  Rep.  Com.  377 5 
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Lecompton,  November  2,  1857. 

The  convention  met  pursuant  to  adjournment. 

The  journal  of  Saturday  was  read  and  approved. 

The  consideration  of  the  reports  of  the  committee  on  corporations 
was  resumed. 

The  sixth  section  was  taken  up  ;  and  the  question  recurring  on  the 
motion  of  Mr.  Danforth  to  amend,  by  inserting  the  word  "  not"  after 
the  word  "  shall"  and  before  the  word  "  be/'  the  motion  was  lost  by 
the  following  vote : 

Ayes — Messrs.  Blair,  Boling,  Barlow,  Dolman,  Danforth,  Eastin, 
Foreman,  Jenkins,  Jones,  of  Johnson,  Mobley,  Bedman,  Walker, 
Wilson,  and  Mr  President — 18. 

Noes— Messrs.  Adkins,  Bryant,  Bayne,  Chiles,  Doniphan,  Elmore, 
Greenwood,  Hereford,  Hamilton,  Kookagee,  Little,  Moore,  Martin, 
McKown,  Reynolds,  Randolph,  of  Atchison,  Randolph,  of  Riley,  Reid, 
Smith,  Swift,  Spicely,  Stewart,  of  Douglas,  Todd,  Vanderslice,  and 
Wells— 25. 

The  house  then  refused  to  concur  with  the  committee  in  the  sixth 
section  of  their  report,  and  the  section  was  rejected  by  the  following 
vote: 

Ayes — Messrs.  Adkins,  Blair,  Bryant,  Chiles,  Dolman,  Hamilton, 
Jones,  of  Johnson,  Kookagee,  Little,  Moore,  Martin,  McKown,  Rey- 
nolds, Randolph,  of  Riley,  Spicely,  Stewart,  of  Douglas,  Vanderslice, 
and  Walker— 18. 

Noes — Messrs.  Bayne,  Boling,  Barlow,  Doniphan,  Danforth,  Eastin, 
Elmore,  Foreman,  Greenwood,  Hereford,  Jenkins,  Mobley,  Oden, 
Redman,  Randolph,  of  Atchison,  Reid,  Smith,  Swift,  Todd,  Wells. 
Wilson,  and  Mr.  President — 22. 

Mr.  Danforth  gave  notice  that  he  would,  at  some  future  time,  move 
to  reconsider  the  vote  just  taken. 

The  seventh  section  was  read ;  and, 
On  motion  of  Mr.  Vanderslice, 

The  further  consideration  of  the  report  was  postponed  until  three 
o'clock  this  afternoon. 

The  report  of  the  committee  on  the  legislative  department  was 
taken  up.     The  first  section  of  the  report  was  read. 
On  motion  of  Mr.  Danforth, 

The  first  section  was  amended  by  inserting  before  the  word 
"senate"  the  letter  "A." 

The  section  was  then  concurred  in. 

The  second  section  was  read ;  and,  on  motion  of  Mr.  Danforth, 
was  amended  by  inserting,  after  the  words  "United  States,' *  the 
words  "  except  postmasters." 

The  second  section  was  then  concurred  in. 

The  third  section  was  read  and  concurred  in. 

Mr.  Moore  gave  notice  of  his  intention  to  move  a  reconsideration  ol 
the  vote  just  taken. 

The  fourth  section  was  read. 
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Mr.  Elmore  moved  to  amend  by  striking  out  the  word  "  two/'  and 

inserting  the  word  "  one." 
The  motion  was  lost ;  and 
The  section  was  concurred  in. 
The  fifth  section  was  read. 
Mr.  Hamilton    moved  to  amend   by   inserting,   after   the   word 

"places,"  the  words  "  by  the  qualified  voters."  . 
Which  motion  he  withdrew. 

Mr.  Elmore  moved  to  amend  by  striking  out  the  word  "  four"  and 
inserting  the  word  "  three." 

Which  motion  was  lost. 

Mr.  Boling  moved  to  amend  by  striking  out  the  words  "  where  they 
vote,1'  and  inserting  the  words  "  as  are  herein  provided." 

And  the  motion  was  carried. 

Mr.  Hascall  moved  to  amend  by  striking  out  the  word  "four," 
and  inserting  the  word  "  two  ;"  which  was  lost. 

The  fifth  section,  as  amended,  was  then  concurred  in. 

The  sixth  section  was  read  and  concurred  in. 

The  seventh  section  was  read. 

Mr.  Danforth  moved  to  amend  by  striking  out  the  word  "  mem* 
here,"  and  inserting  the  word  "  senators  ;"  which  motion  prevailed, 
and  the  section,  as  amended,  was  then  concured  in. 

The  eighth  section  was  read  and  concurred  in. 

The  ninth  section  was  read  and  concurred  in. 

The  tenth  section  was  read  and  concurred  in. 

The  eleventh  section  was  read,  and,  on  motion  of  Mr.  Boling,  it  was 
amended,  by  inserting  before  the  word  "  imprisonment"  the  words 
"fineor,"  and  after  the  word  "  imprisonment"  the  words  "  or  both." 

Mr.  Dolman  moved  to  strike  out  the  words  "in  its  discretion ;" 
which  was  lost. 

Mr.  Hamilton  moved  to  amend,  by  inserting  the  words  "  in  its  dis- 
cretion" after  the  word  "  may,"  and  striking  out  the  words  "  in  its 
discretion"  after  the  word  "  proceedings." 

Which  motion  was  adopted,  and  the  section,  as  amended,  was  con- 
curred in. 

The  twelfth  section  was  read  and  concurred  in. 

The  thirteenth  section  was  read. 

Mr.  Eastin  moved  that  the  words  "  general  assembly"  be  stricken 
out,  and  the  word  "legislature"  be  inserted  ;  which  motion  was  agreed 
to,  and  the  section,  as  amended,  was  concurred  in. 

The  fourteenth  section  was  read  and  concurred  in. 

The  fifteenth  section  was  read  ;  and, 

On  motion  of  Mr.  Boling,  was  amended  by  striking  out  the  word 
" branch"  and  inserting  the  word  "  house." 

The  section,  as  amended,  was  then  concurred  in. 

The  sixteenth  section  was  read  and  concurred  in. 

The  seventeenth  section  was  read  ;  and, 

On  motion  of  Mr.  Elmore,  it  was  amended  by  striking  out  the 
▼ord  "  altered." 

On  motion  of  Mr.  Eastin, 

The  section  was  further  amended  by  inserting  after  the  word  "  pres- 
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ident,"  the  words  "in  the  presence;"  and  the  section,  as  amended, 
was  concurred  in. 

The  eighteenth  section  was  read  ;  and, 

On  motion  of  Mr.  Key,  it  was  amended  by  inserting  after  the 
word  "provide,"  the  words  "by  general  law." 

The  section  was  then  concurred  in. 

The  nineteenth  section  was  read. 

Mr.  Stewart,  of  Douglas,  moved  to  strike  out  the  whole  section ; 
which  motion  was  lost. 

Mr.  Elmore  moved  to  amend  by  striking  out  all  after  the  word 
"  open ;"  which  motion  was,  on  motion  of  Mr.  Dauforth,  laid  on  the 
table. 

The  nineteenth  section  was  then  concurred  in. 

The  twentieth  section  was  read  ;  and, 

On  motion  of  Mr  Eastin,  it  was  amended  by  striking  out  the  word 
"object"  and  inserting  the  word  "subject;"  and  the  section,  as 
amended,  was  then  concurred  in. 

The  twenty-first  section  was  read. 

Mr.  Bandolph,  of  Atchison,  moved  to  strike  out  the  entire  section  ; 
which  was  lost,  and  the  section  was  concurred  in. 

The  twenty-second  section  was  read. 

Mr.  Jenkins  moved  to  amend  by  striking  out  the  word  "  law/*  in 
the  last  line,  and  inserting  "  legislative  enactment." 

Mr.  Bandolph,  of  Atchison,  moved  to  amend  the  amendment  by 
striking  out  the  words  "  until  altered  by  law." 

Mr.  McKown  moved,  as  a  substitute  to  the  amendments,  to  strike 
out  the  words  "altered  by  law"  and  insert  the  words  "otherwise 
provided  by  law  ;"  whereupon, 

Mr.  Jenkins  withdrew  his  amendment. 

Mr.  McKown  then  withdrew  his  substitute  ;  after  which, 

The  amendment  of  Mr.  Bandolph  was  adopted. 

Mr.  Calhoun  moved  to  amend  by  striking  out  the  words  "two 
years"  and  inserting  the  word  "years  ;"  and  the  motion  was  lost. 

The  twenty-second  section,  as  amended,  was  then  concurred  in. 

The  twenty-third  section  was  read  and  concurred  in. 

The  twenty-fourth  section  was  read. 

Mr.  Hereford  moved  to  amend  by  inserting  after  the  word  <€  legis- 
lature ' '  the  words  c '  or  exercise  any  j  udicial  power  not  herein  exp  ressly 
conferred ; "  and  the  motion  was  lost. 

The  twenty-fourth  section  was  then  concurred  in. 

Mr.  Stewart,  of  Douglas,  moved  to  amend  the  report  of  the  com 
mittee  by  adding  the  following  section : 

"Section  25.  It  shall  be  the  duty  of  the  legislature  to  pass  lawi 
making  it  the  duty  of  all  civil  officers  to  use  due  diligence  in  securing 
fugitives  from  labor  in  this  or  from  other  States  who  may  be  foun< 
within  the  limits  of  this  State." 

Mr.  Bandolph,  of  Atchison,  moved  to  strike  out  the  words  €<  fugi 
tives  from  labor"  and  insert  the  words  "fugitive  slaves  ; "  and  th 
amendment  was  adopted. 
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Mr.  McKown  moved  to  strike  out  the  word  "  securing"  and  insert 
the  words  "  the  securing  and  rendition  of ; "  and 

The  amendment  was  adopted.    After  which, 

The  section,  as  amended,  was  added  to  and  made  to  form  a  part  of 
the  report  of  the  committee  ;  and 

The  report,  as  amended,  was  adopted. 

Mr.  Elmore  gav  j  notice  that  he  would  move  a  reconsideration  of  the 
twenty-fifth  section  ;  after  which, 

The  convention  adjourned  until  2  o'clock  p.  m. 

Two  o'clock  p.  m. 

The  convention  met  pursuant  to  adjournment. 

The  report  of  the  committee  on  finance  was  taken  up  and  read  by 
the  secretary. 

Mr.  Wells  moved  that  the  first  and  second  sections  of  the  report  be 
referred  to  the  committee  on  revenue. 

Mr.  Danforth  moved  to  lay  the  motion  on  the  table ;  which  was  car- 
ried by 

Ayrs— Messrs.  Adkins,  Blair,  Bryant,  Bayne,  Boling,  Chiles,  Dol- 
man, Danforth,  Eastin,  Elmore,  Foreman,  Greenwood,  Hereford, 
Hascall,  Hamilton,  Jenkins,  Jones,  of  Johnson,  Key,  Kuykendall, 
Little,  Mathews,  Moore,  Martin,  Mobley,  McKown,  Oden,  Randolph, 
of  Riley,  Reid,  Smith,  Spicely,  Todd,  Vanderslioe,  and  Wilson — 32. 

Nobs— Messrs.  Butcher,  Barlow,  Christerson,  Reynolds,  Redman, 
Randolph,  of  Atchison,  Reid,  Wells,  and  Mr.  President — 9. 

Mr.  Butcher  moved  to  refer  the  first  section  to  the  committee  on 
revenue,  and  the  motion  was  lost. 

The  first  section  was  then  read  and  concurred  in. 

The  second  section  was  read. 

Mr.  Danforth  moved  the  following  amendment : 

"  Provided  that  every  voter  in  the  State  shall  pay  a  capitation  tax ;" 
thereupon, 

Mr.  Hamilton  moved  to  lay  the  amendment  on  the  table ;  which 
motion  was  carried  by — 

Atbs — Messrs.  Blair,  Bayne,  Bryant,  Barlow,  Dolman,  Eastin, 
Elmore,  Foreman,  Hereford,  Hascall,  Hamilton,  Jenkins,  Key,  Ma- 
thews, Moore,  Martin,  McKown,  Oden,  Randolph,  of  Riley,  Spicely, 
Stewart,  of  Douglas,  Todd,  Wells,  Wilson,  and  Mr.  President— 26. 

Nobs— Messrs.  Boling,  Butcher,Chiles,  Danforth, Greenwood,  Jones, 
of  Johnson,  Kuykendall,  Little,  Mobley,  Reynolds,  Redman,  Ran- 
dolph, of  Atchison,  Smith,  and  Vanderslice — 14. 

The  second  section  was  then  concurred  in. 

The  third  section  was  read. 

Mr.  Danforth  moved  to  strike  out  the  whole  section ;  which  was 
lost. 

Mr.  Stewart,  of  Douglas,  moved  to  fill  the  blank  in  the  section  by 
inserting  $200,000. 
Mr.  Hamilton  moved  to  amend  by  inserting  $500,000. 
Mr.  Boling  moved  to  amend  by  striking  out  the  words  "for  the 
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purpose  of  defraying  extraordinary  expenditures,  the  State  may  con* 
tract  a  public  debt,  not  to  exceed  at  any  one  time  $200,000:  Provided} 
The  State  debt  shall  never  exceed,  in  the  aggregate,  f  10,000,000." 

Mr.  Randolph,  of  Atchison,  moved  to  insert  in  the  blankf  10,000,000. 

Mr.  Yanderslice  moved  that  the  blank  be  filled  by  inserting 
$500,000;  and  the  motion  was  carried. 

Mr.  Bowling  moved  that  the  third  section,  as  amended,  be  stricken 
out,  and  the  motion  was  lost  by — 

Ayes — Messrs.  Boling,  Butcher,  Barlow,  Dolman,  Danforth,  Eas- 
tin,Euykendall,  Oden,  Redman,  Randolph,  of  Atchison,  and  Swift — 
11. 

Nobs — Messrs.  Blair,  Bryant,  Bayne,  Chiles,  Elmore,  Foreman, 
Hereford,  Hascall,  Hamilton,  Jones,  of  Johnson.  Key,  Little,  Mathews, 
Moore,  Mobley,  McEown,  Reynolds,  Randolph,  of  Riley,  Reid,  Smith, 
Spicely,  Stewart,  of  Douglas,  Todd,  Yanderslice,  Wells,  Wilson, 
and  Mr.  President — 27. 

Mr.  Dolman  moved  to  add  to  the  third  section  the  words  "  but  the 
money  thus  raised  shall  be  applied  exclusively  to  the  purposes  for 
which  it  was  raised  ;"  and  the  motion  was  lost. 

The  third  section,  as  amended,  was  then  concurred  in. 

The  fourth  section  was  read. 

Mr.  Wells  moved  to  strike  out  the  entire  section ;  and  the  motion 
was  lost. 

The  fourth  section  was  then  concurred  in. 

The  fifth  section  was  read  and  concurred  in. 

The  sixth  section  was  read. 

Mr.  Boling  moved  that  the  words  "  general  assembly"  be  stricken 
out,  and  the  word  "  legislature"  be  inserted ;  and  the  motion  was 
carried. 

The  sixth  section  was  then  concurred  in. 

The  seventh  section  was  read,  and,  on  motion,  was  stricken  out. 

The  eighth  section  was  read  and  concurred  in. 

On  motion  of  Mr.  Key,  the  following  was  adopted  as  the  eighth 
section  of  the  report : 

"Sec.  8.  An  accurate  statement  of  the  receipts  and  expenditures 
of  the  public  money  shall  be  published  with  the  laws  of  each  regular 
session  of  the  legislature." 

Mr.  Randolph,  of  Riley,  gave  notice  of  his  intention  to  move  a  re- 
consideration of  the  vote  on  the  third  section. 

Mr.  Jenkins  asked  to  be  excused  from  further  service  on  the  com- 
mittee on  revenue  ;  and  the  convention  refused  to  excuse  him. 

Mr.  Dolman  moved  to  reconsider  the  vote. 

Mr.  Jones,  of  Johnson,  moved  that  the  whole  committee  be  dis- 
charged. 

Mr.  Stewart,  of  Douglas,  moved  to  lay  the  motion  on  the  table  ; 
but  withdrew  his  motion. 

Mr.  Jones'  motion  was  then  put  and  lost;  and 

The  convention  adjourned  until  to-morrow,  at  9  o'clock  a.  m. 
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Lecompton,  November  3,  1857. 

The  convention  met  pursuant  to  adjournment. 

On  motion  of  Mr.  Little,  it  was 

"Reaolved,  That  a  committee  of  three  be  appointed  to  arrange  the 
order  of  the  several  reports  adopted  by  the  convention,  and  that  said 
committee  be  authorized  to  report  such  changes  in  the  several  parts 
on  the  constitution  as  shall  improve  the  style  without  affecting  the 
robstance  of  the  constitution/' 

The  chair  appointed  on  the  committee  Messrs.  Elmore,  Dan  forth, 
and  Doniphan. 

The  report  of  the  committee  on  incorporations  was  taken  up  as  un- 
finished business. 

On  motion  of  Mr.  Danforth,  the  vote  on  the  sixth  section  was  re- 
considered. 

Mr.  Stewart,  of  Douglas,  offered  the  following  as  a  substitute : 

"  The  legislature  may  submit  to  the  voters  at  any  general  election 
the  question  of  banks  or  no  banks ;  and  if,  at  any  such  election,  a 
number  of  votes  equal  to  a  majority  of  all  the  votes  cast  at  such  elec- 
tion on  that  subject  shall  be  in  favor  of  banks,  then  the  legislature 
shall  have  power  to  grant  bank  charters,  with  such  restrictions  and 
under  such  regulations  as  they  may  deem  expedient  and  proper  for 
the  security  of  the  bill-holders :  Provided,  That  no  such  grant  or  law 
shall  have  any  force  or  effect  until  the  same  shall  have  been  submitted 
to  i  vote  of  the  electors  at  some  general  election,  and  been  approved 
by  a  majority  of  the  votes  cast  on  that  subject  at  such  election." 

Mr.  Boling  moved  to  amend  the  section  as  reported  by  the  com- 
mittee by  striking  out  the  words  '<  over  and  above"  and  inserting  the 
words  "equal  to  " 

On  motion  of  Mr.  Butcher  the  substitute  offered,  by  Mr.  Stewart 
wis  laid  on  the  table. 

The  amendment  offered  by  Mr.  Boling  was  then  adopted  by — 

Ayes — Messrs.  Blair,  Boling,  Butcher,  Bradford,  Barlow,  Conn  ell, 
Dolman,  Danforth,  Eastin,  Foreman,  Greenwood,  Hascall,  Heiskell, 
Key,  Little,  Mathews,  Martin,  Mobley,  McKown,  Oden,  Stewart,  of 
Donglas,  Todd,  Yanderslice,  Walker,  Wilson,  and  Mr.  President — 26. 

Noes — Messrs.  Bayne,  Bryant,  Christerson,  Elmore,  Hereford,  Ham- 
ilton, Jenkins,  Kuykendall,  Moore,  Reynolds,  Bedman,  Randolph, 
of  Riley,  Smith,  8wift,  Spicely,  and  Wells— 16. 

Mr.  Eastin  moved  to  amend  by  inserting  after  the  words  "  bank  or 
branches"  the  words  "each  stockholder  shall  be  worth  double  the 
amount  of  stock  subscribed  over  and  above  all  liabilities." 

Which,  on  motion  of  Mr.  Butcher,  was  laid  on  the  table  by — 

Ayes — Messrs.  Blair,  Bryant,  Boling,  Butcher,  Bradford,  Barlow, 
Connell,  Chiles,  Dolman,  Danforth,  Foreman,  Greenwood,  Heiskell, 
Little,  Moore,  Martin,  Oden,  Swift,  Stewart,  of  Douglas,  Todd,  Yan- 
derslice, and  Wilson— 22. 

Noes — Messrs.  Bayne,  Christerson,  Eastin,  Elmore,  Hereford,  Has- 
call, Hamilton,  Jenkins,  Key,  Kuykendall,  Mathews,  Mobley,  Rey- 
nolds, Redman,  Reid,  Smith,  Spicely,  Walker,  Wells,  and  Mr.  Presi- 
dent—20. 
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And  the  sixth  section  was  then  concurred  in  by  the  following  vote : 

Ayes — Messrs..  Bryant,  Boling,  Butcher,  Bradford,  Barlow,  Chris- 
terson, Connell,  Dolman,  Dan  forth,  Eastin,  Foreman,  Greenwood, 
Hascall,  Heiskell,  Key,  Kuykendall,  Mathews,  Martin,  Mobley,  Oden, 
Randolph,  of  Riley,  Spicely,  Stewart,  of  Douglas,  Todd,  Vanderslice, 
Walker,  Wilson,  and  Mr.  President — 29. 

Noes — Messrs.  Bayne,  Chiles,  Elmore,  Hereford,  Hamilton,  Jen- 
kins, Moore,  Reynolds,  Redman,  Reid,  Smith,  Swift,  and  Wells — 13. 

The  seventh  section  was  read  and  concurred  in. 

Mr.  Wells  offerred  the  following  additional  section : 

"Sec.  8.  Said  hank  and  branches  shall  be  required,  before  issuing 
any  bills  or  notes,  to  deposit  with  the  auditor  of  the  State  stocks  of 
the  United  States,  or  of  one  of  the  several  States  of  the  United  States, 
which  regularly  pays  the  interest  on  its  public  stocks,  at  their  then 
par  value,  or  bonds  and  mortgages  in  improved  real  estate,  at  not 
over  one-half  its  unimproved  value,  to  the  full  amount  of  the  bills 
which  they  desire  to  issue  ;  which  bills  shall  be  engraved,  with  a  cer- 
tificate by  the  auditor  of  the  State,  and  shall  be  registered  in  his 
office,  and  countersigned  by  him,  or  an  officer  appointed  for  that  pur- 
pose, before  they  are  delivered  to  the  officers  of  the  bank." 

Which  was  laid  on  the  table. 

On  motion  of  Mr.  Danforth,  the  previous  question  was  ordered  by — 

Ayes — Messrs.  Blair,  Bryant,  Boling,  Butcher,  Bradford,  Barlow, 
Christerson,  Connell,  Chiles,  Dolman,  Danforth,  Foreman,  Green- 
wood, Hascall,  Heiskell,  Jenkins,  Kuykendall,  Little,  Mathews, 
Moore,  Martin,  Mobley,  Oden,  Randolph,  of  Riley,  Swift,  Spicely, 
Stewart,  of  Douglas,  Todd,  Vanderslice,  Walker,  Wilson,  and  Mr. 
President— 32. 

Noes — Messrs.  Bayne,  Eastin,  Elmore,  Hamilton,  Reynolds,  Red- 
man, Reid,  Smith,  and  Wells — 9. 

The  report  was  then  adopted  as  a  whole  by — 

Ayes — Messrs.  Blair,  Bryant,  Boling,  Butcher,  Bradford,  Barlow, 
Connell,  Chiles,  Dolman,  Danforth,  Foreman,  Greenwood,  Hascall, 
Heiskell,  Key,  Little,  Mathews,  Martin,  Oden,  Randolph,  of  Riley, 
Spiceley,  Stewart,  of  Douglas,  Todd,  Vanderslice,  Walker,  Wilson, 
and  Mr.  President — 27. 

Noes — Messrs.  Bayne,  Christerson,  Eastin,  Elmore,  Hamilton,  Jen- 
kins, Kuykendall,  Moore,  Mobley,  Reynolds,  Redman,  Reid,  Smith, 
Swift,  and  Wells— 15. 

Mr.  Little  moved  to  reconsider  the  vote  just  taken ;  which  motion 
was,  on  motion  of  Mr.  Danforth,  laid  on  the  table. 

The  report  of  the  committee  on  the  legislative  department  was  then 
taken  up,  and,  on  motion,  the  vote  on  the  25th  section  of  the  report 
was  reconsidered. 

On  motion  of  Mr.  Elmore,  the  following  was  adopted  as  a  substi- 
tute for  the  25th  section  : 

"Section  25.  It  shall  be  the  duty  of  all  civil  officers  of  this  State 
to  use  due  diligence  in  the  securing  and  rendition  of  persons  held  to 
service  or  labor  in  this  State,  or  either  of  the  States  or  Territories  of 
the  United  States  ;  and  the  legislature  shall  enact  such  laws  as  may 
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be  necessary  for  the  honest  and  faithful  carrying  out  of  this  provision 
of  the  constitution." 

Mr.  Hamilton  offered  the  following  : 

"  Resolved,  That  this  convention  adjourn  sine  die  on  Friday  next, 
at  7  o'clock  p.  m. 

The  consideration  of  which  resolution  was  deferred  until  3  o'clock 
this  afternoon. 

On  motion,  the  convention  adjourned  until  2  o'clock  p.  m. 


EXHIBIT  No.  5. 

CONSTITUTION  OF  THE  STATE  OF  KANSAS. 

PREAMBLE. 

We,  the  people  of  the  Territory  of  Kansas,  by  our  representatives 
in  convention  assembled  at  Lecompton,  in  said  Territory,  on  Monday, 
the  fourth  day  of  September,  one  thousand  eight  hundred  and  fifty- 
leren,  and  of  the  independence  of  the  United  States  of  America  the 
eighty-second  year,  having  the  right  of  admission  into  the  Union  as 
one  of  the  United  States  of  America,  consistent  with  the  federal  Con- 
stitution and  by  virtue  of  the  treatv  of  cession  by  France  to  the  United 
States  of  the  province  of  Louisiana,  made  and  entered  into  on  the 
thirtieth  day  of  April,  one  thousand  eight  hundred  and  three,  and 
by  virtue  of,  and  in  accordance  with,  the  act  of  Congress  passed  March 
the  thirtieth,  one  thousand  eight  hundred  and  fifty-four,  entitled  "An 
■ct  to  organize  the  Territories  of  Nebraska  and  Kansas,"  in  order  to 
secure  to  ourselves  and  our  posterity  the  enjoyment  of  all  the  rights 
of  life,  liberty,  and  property,  and  the  free  pursuit  of  happiness,  do 
mutually  agree  with  each  other  to  form  ourselves  into  a  free,  indepen- 
dent, and  sovereign  State  by  the  name  and  style  of  the  State  of  Kansas, 
and  do  ordain  and  establish  the  following  constitution  for  the  govern- 
ment thereof : 

Article  I. — Boundaries. 

We  do  declare  and  establish,  ratify  and  confirm  the  following  as  the 
permanent  boundaries  of  the  said  State  of  Kansas,  that  is  to  say : 
Beginning  at  a  point  on  the  western  boundary  of  the  State  of  Missouri 
where  the  thirty-seventh  parallel  of  north  latitude  crosses  the  same ; 
thence  west  on  said  parallel  to  the  eastern  boundary  of  New  Mexico  ; 
thence  north  on  said  boundary  to  latitude  thirty-eight ;  thence  following 
*M  boundary  westward  to  the  east  boundary  of  the  Territory  of  Utah, 
on  the  summit  of  the  llocky  mountains  ;  thence  northward  on  said  sum- 
uit  to  the  fortieth  parallel  of  latitude  ;  thence  east  on  said  parallel  to 
the  western  boundary  of  the  State  of  Missouri ;  thence  south  with  the 
Western  boundary  of  said  State  to  the  place  of  beginning. 
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Article  II. — County  Boundaries. 

No  county  now  established  which  borders  upon  the  Missouri  river, 
or  upon  either  bank  of  the  Kansas  river,  shall  ever  be  reduced  by  the 
formation  of  new  counties  to  less  than  twenty  miles  square ;  nor  shall 
any  other  county  now  organized,  or  hereafter  to  be  organized,  bo  re- 
duced to  less  than  five  hundred  square  miles. 

Article  III. — Distribution  of  Powers. 

The  power  of  the  government  of  the  State  of  Kansas  shall  be  divided 
into  three  separate  departments — the  executive,  the  legislative,  and 
the  judicial ;  and  no  person  charged  with  the  exercise  of  powers  prop- 
erly belonging  to  one  of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  except  in  the  cases  herein- 
after expressly  directed  or  permitted. 

Article  IV. — Executive  Department. 

Section  1.  The  chief  executive  power  of  this  State  shall  be  vested  in 
a  governor,  who  shall  hold  his  office  for  two  years  from  the  time  of 
his  installation. 

Sec.  2.  The  governor  shall  be  elected  by  the  qualified  electors  of  the 
State.  The  returns  of  every  election  for  governor  shall  be  sealed  up 
and  transmitted  to  the  seat  of  government,  directed  to  the  secretary  of 
state,  who  shall  deliver  them  to  the  speaker  of  the  house  of  represen- 
tatives at  the  next  ensuing  session  of  the  legislature,  during  the  first 
week  of  which  session  the  speaker  shall  open  and  publish  them  in  the 
presence  of  both  houses  of  the  legislature.  The  person  having  the 
highest  number  of  votes  shall  be  governor ;  but  if  two  or  more  shall 
be  equal,  and  having  received  the  highest  number  of  votes,  then  one 
of  them  shall  be  chosen  governor  by  the  joint  ballot  of  both  houses  of 
the  legislature ;  contested  elections  for  governor  shall  be  determined 
by  both  houses  of  the  legislature  in  such  manner  as  may  be  prescribed 
by  law. 

Sec.  3.  The  governor  shall  be  at  least  thirty  years  of  age,  shall 
have  been  a  citizen  of  the  United  States  for  twenty  years,  shall  have 
resided  in  this  State  at  least  five  years  next  preceding  the  day  of  his 
election  or  from  the  time  of  the  formation  of  this  constitution,  and 
shall  not  be  capable  of  holding  the  office  more  than  four  years  in  any 
term  of  six  years. 

Sec.  4.  He  shall,  at  stated  terms,  receive  for  his  services  a  compen- 
sation which  shall  be  fixed  by  law,  and  shall  not  be  increased  or 
diminished  during  the  term  for  which  he  shall  be  elected. 

Sec.  5.  He  shall  be  commander-in-chief  of  the  army  and  navy  of 
this  State,  and  of  the  militia,  except  when  they  shall  be  called  into 
the  service  of  the  United  States. 

Sec.  6.  He  may  require  information  in  writing  from  officers  in  the 
executive  department  on  any  subject  relating  to  the  duties  of  their 
spective  offices. 
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Sac.  7.  He  may,  in  cases  of  emergency,  convene  the  legislature  at 
the  seat  of  government,  or  at  a  different  place,  if  that  shall  have  be- 
come, since  their  last  adjournment,  dangerous  from  an  enemy  or  disease ; 
snd  in  case  of  disagreement  between  the  two  houses  with  respect  to 
the  time  of  adjournment,  adjourn  them  to  such  time  as  he  may  think 
proper,  not  beyond  the  next  stated  meeting  of  the  legislature. 

8bc.  8.  He  shall,  from  time  to  time,  give  the  legislature  informa- 
tion of  the  State  of  the  government,  and  recommend  to  their  considera- 
tion such  measures  as  he  may  deem  necessary  and  expedient. 
Sec.  9.  He  shall  take  care  that  the  laws  be  faithfully  executed. 
Sre.  10.  In  all  criminal  and  penal  cases,  except  in  those  of  treason 
and  impeachment,  he  shall  have  power  to  grant  reprieves  and  par- 
dons and  remit  fines ;  and  in  cases  of  forfeitures,  to  stay  the  collection 
until  the  end  of  the  next  session  of  the  legislature,  and  to  remit  for- 
feitures by  and  with  the  advice  and  consent  of  the  senate.  In  cases  of 
treason  he  shall  have  power  to  grant  reprieves  by  and  with  the  advice 
and  consent  of  the  senate,  but  may  respite  the  sentence  until  the  end 
of  the  next  session  of  the  legislature. 

8kc.  11.  All  commissions  shall  be  in  the  name  and  by  the  author- 
ity of  the  State  of  Kansas,  be  sealed  with  the  great  seal,  and  signed 
by  the  governor,  and  attested  by  the  secretary  of  state. 

Sec.  12.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by 
the  governor  and  used  by  him  officially,  and  the  present  seal  of  this 
Territory  shall  be  the  seal  of  the  State  until  otherwise  directed  by  the 
legislature. 

Sec.  13.  All  vacancies  not  provided  for  in  this  constitution  shall  be 
filled  in  such  manner  as  the  legislature  may  prescribe. 

Sec.  14.  The  secretary  of  State  shall  be  elected  by  the  qualified 
electors  of  the  State,  and  shall  continue  in  office  during  the  term  of 
two  years,  and  until  his  successor  is  qualified.  He  shall  keep  a  fair 
register  of  all  the  official  acts  and  proceedings  of  the  governor,  and 
shall,  when  required,  lay  the  same  and  all  papers,  minutes,  and 
vouchers  relative  thereto,  before  the  legislature,  and  shall  perform 
such  other  duties  as  may  be  required  by  law. 

Sec.  15.  Every  bill  which  shall  have  passed  both  houses  of  the  legis- 
lature shall  be  presented  to  the  governor.  If  he  approve,  he  shall  sign 
it ;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house  in 
which  it  shall  have  orignated,  which  shall  enter  the  objections  at 
length  upon  their  journals,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two-thirds  of  the  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  with  the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered  ;  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law ;  but  in  such  case,  the  votes  of  each 
house  shall  be  determined  by  yeas  and  nays,  and  the  names  of  tho 
members  voting  for  and  against  the  bill  shall  be  entered  upon  the 
journals  of  each  house,  respectively.  If  any  bill  shall  not  be  returned 
by  the  governor  within  six  days  (Sundays  excepted)  after  it  shall  have 
been  presented  to  him,  the  same  shall  become  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  legislature,  by  their  adjournment,  pre- 
vent  its  return,  in  which  case  it  shall  not  become  a  law. 
8bc.  16.  Every  order,  resolution,  or  vote,  to  which  the  concurrence 
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of  both  houses  may  be  necessary,  except  resolutions  for  the  purpose  of 
obtaining  the  joint  action  of  both  houses,  and  on  questions  of  adjourn- 
ment, shall  be  presented  to  the  governor,  and,  before  it  shall  take 
effect,  be  approved  by  him  ;  or,  being  disapproved,  shall  be  repassed 
by  both  houses,  according  to  the  rules  'and  limitations  prescribed  in 
case  of  a  bill. 

Sbc.  17.  A  lieutenant  governor  shall  be  elected  at  the  same  time 
and  for  the  same  term  as  the  governor,  and  his  qualifications  and  the 
manner  of  his  election  shall  be  the  same  in  all  respects. 

Sbc.  18.  In  case  of  the  removal  of  the  governor  from  office,  or  of 
his  death,  failure  to  qualify,  resignation,  removal  from  the  State,  or 
inability  to  discharge  the  powers  and  duties  of  the  office,  the  said 
office,  with  its  compensation,  shall  devolve  upon  the  lieutenant  gov- 
ernor, and  the  legislature  shall  provide  by  law  for  the  discharge  of 
the  executive  functions  in  other  necessary  cases. 

Sbc.  19.  The  lieutenant  governor  shall  be  president  of  the  senate, 
but  shall  have  no  vote  except  in  the  case  of  a  tie,  when  he  may  give 
the  casting  vote  ;  and  while  acting  as  sach  shall  receive  a  compensa- 
tion equal  to  that  allowed  to  the  speaker  of  the  house  of  representa- 
tives. 

Sbc.  20.  A  sheriff,  and  one  or  more  coroners,  a  treasurer  and  sur-, 
veyor  shall  be  elected  in  each  county  by  the  qualified  electors  thereof, 
who  shall  hold  their  offices  for  two  years,  unless  sooner  removed,  ex- 
cept that  the  coroner  shall  hold  his  office  until  his  successor  be  duly 
qualified. 

Sbc.  21.  A  State  treasurer  and  auditor  of  public  accounts  shall  be 
elected  by  the  qualified  electors  of  the  State,  who  shall  hold  their 
offices  for  the  term  of  two  years,  unless  sooner  removed. 

Article  V. — Legislative  Department. 

Section  1.  The  legislative  authority  of  this  State  shall  be  vested  in 
a  legislature,  which  shall  consist  of  a  senate  and  house  of  representa- 
tives. 

Sbc.  2.  No  person  holding  office  under  the  authority  of  the  United 
States,  except  postmasters,  or  any  lucrative  office  under  the  authority 
of  this  State,  shall  be  eligible  to  or  have  a  seat  in  the  legislature  ; 
but  this  provision  shall  not  extend  to  township  officers,  justices  of  the 
peace,  notaries  public,  or  military  officers. 

Sbc.  3.  No  person  who  has  been,  or  may  hereafter  be,  convicted  of  a 
penitentiary  offence,  or  of  an  embezzlement  of  the  public  funds,  shall 
hold  any  office  in  this  State ;  nor  shall  any  person  holding  public  money 
for  disbursement  or  otherwise  have  a  seat  in  the  legislature  until  he 
shall  have  accounted  for  and  paid  such  money  into  the  treasury. 

Sec.  4.  The  members  of  the  house  of  representatives  shall  be  elected 
by  the  qualified  electors,  and  shall  serve  for  the  term  of  two  years  from 
the  close  of  the  general  election  and  no  longer. 

Sbc.  5.  The  senators  shall  be  chosen  for  the  term  of  four  years  at 
the  same  time,  in  the  same  manner,  and  at  the  same  places  as  are 
herein  provided  for  members  of  the  house  of  representatives. 

Sbo.  6.  At  the  first  session  of  the  legislature  the  senate  shall,  by  lot  3 
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divide  their  senators  into  two  classes  ;  and  the  seats  of  the  senators  of 
tbe  first  class  shall  be  vacated  at  the  expiration  of  the  second  year, 
and  of  the  second  class  at  the  expiration  of  the  fourth  year,  so  that 
one-half,  as  near  as  may  be,  may  be  chosen  thereafter  every  two  years 
for  the  term  of  four  years. 

Sbc.  7.  The  n amber  of  senators  shall  not  be  less  than  thirteen  nor 
more  than  thirty-three ;  and  at  any  time  when  the  number  of  senators 
is  increased,  they  shall  be  annexed  by  lot  to  one  of  the  two  classes,  so 
as  to  keep  them  as  nearly  equal  in  number  as  possible. 

8bc.  8.  The  number  of  members  of  the  house  of  representatives 
shall  not  be  less  than  thirty-nine,  nor  more  than  one  hundred. 

Sbo.  9.  The  style  of  the  laws  of  this  State  shall  be,  "Be  it  enacted 
by  the  legislature  of  the  State  of  Kansas." 

Sec.  10.  Each  house  may  determine  the  rules  of  its  own  proceedings, 

'  punish  its  members]  for  disorderly  behavior,  and,  with  the  consent  of 

two-thirds,  may  expel  a  member  ;   but  not  a  second  time  for  the  same 

offence.    The  names  of  the  members  voting  on  the  question  shall  be 

spread  upon  the  journal. 

Sbc.  11.  Each  house  during  the  session  may,  in  its  discretion,  pun- 
ish by  fine  or  imprisonment,  or  both,  any  person  not  a  member,  for 
disrespectful  or  disorderly  behavior  in  its  presence,  or  for  obstructing 
any  of  its  proceedings :  provided  such  fine  shall  not  exceed  two  hun- 
dred dollars,  or  such  imprisonment  shall  not  extend  beyonc^  the  end  of 
the  session. 

Sbo.  12.  Each  house  of  the  legislature  shall  keep  a  journal  of  its 
proceedings,  and  cause  the  same  to  be  published  as  soon  after  the  ad- 
journment as  may  be  provided  by  law. 

8bc.  13.  Neither  house  during  the  nession  of  the  legislature  shall, 
without  the  consent  of  the  other,  adjourn  for  more  than  three  days, 
(Sundays  excepted,)  nor  to  any  other  place  than  that  in  which  they 
may  be  sitting. 

Sbc.  14.  The  senate  when  assembled  shall  choose  its  officers,  and 
the  house  of  representatives  shall  choose  a  speaker  and  its  other 
officers,  and  each  branch  of  the  legislature  shall  be  the  judge  of  the 
qualifications,  elections,  and  returns  of  its  members. 

Sbc.  15.  A  majority  of  each  house  of  the  legislature  shall  constitute 
a  quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  day 
to  day,  and  compel  the  attendance  of  absent  members  in  such  manner 
as  each  house  may  prescribe. 

Sbo.  16.  Each  member  of  the  legislature  shall  receive  from  the 

£ublic  treasury  such  compensation  for  his  services  as  may  be  fixed  by 
iw  ;  but  no  increase  of  compensation  shall  take  effect  during  the  term 
for  which  the  members  are  elected  when  such  law  passed. 

8bc.  17.  Bills  may  originate  in  either  house,  but  may  be  altered, 
amended,  or  rejected  by  the  other,  and  all  bills  shall  be  read  by  sec- 
tions on  three  several  days,  except  on  an  extraordinary  occasion  ;  two- 
thirds  of  the  members  may  dispense  with  such  reading,  but  in  no  case 
shall  a  bill  be  passed  without  having  once  been  read ;  and  every  bill 
having  passed  both  houses  shall  be  signed  by  the  speaker  and  presi- 
dent in  the  presence  of  their  respective  houses. 
8bc.  18.  The  legislature  shall  provide  by  law  for  filling  all  vacan- 
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cies  that  may  occur  in  either  house  by  the  death,  resignation,  or 
otherwise,  of  any  of  its  members. 

Seu.  19.  The  doors  of  each  house  shall  be  open,  except  on  such 
occasions  as,  in  the  opinion  of  the  house,  the  public  safety  may  require 
secrecy. 

Sec.  20.  Every  law  enacted  by  the  legislature  shall  embrace  but 
one  subject,  and  that  shall  be  expressed  in  its  title,  and  any  extra- 
neous matter  introduced  in  a  bill  which  shall  pass  shall  be  void  ;  and 
no  law  shall  be  amended  by  its  title,  but  in  such  case  the  act  or 
section  amended  shall  be  enacted  and  published  at  length. 

Sbc.  21.  Every  act  and  joint  resolution  shall  be  plainly  worded, 
avoiding,  as  far  as  practicable,  the  use  of  technical  terms. 

Sec.  22.  The  legislature  shall  meet  every  two  years  at  the  seat  of 
government. 

Sec.  23.  The  legislature  shall  provide  for  an  enumeration  of  in- 
habitants by  law.  An  apportionment  of  representatives  in  the  legis- 
lature shall  be  provided  by  law  according  to  population,  as  nearly 
equal  as  may  be. 

Sec.  24.  The  legislature  shall  have  no  power  to  grant  divorces,  to 
change  the  names  of  individuals,  or  direct  the  sales  of  estates  belong- 
ing to  infants  or  other  persons  laboring  under  legal  disabilities,  by 
special  legislation,  but  by  general  laws  shall  confer  such  powers  on 
the  courts  of  justice. 

Sec  25.  It  shall  be  the  duty  of  all  civil  officers  of  this  State  to  use 
due  diligence  in  the  securing  and  rendition  of  persons  held  to  ser- 
vice or  labor  in  this  State,  either  of  the  States  or  Territories  of  the 
United  States  ;  and  the  legislature  shall  enact  such  laws  as  may  be 
necessary  for  the  honest  and  faithful  carrying  out  of  this  provision  of 
the  constitution. 

ELECTION  DISTRICTS. 

At  the  first  election  holden  under  this  constitution  for  members  of 
the  State  legislature,  the  representative  and  senatorial  districts  shall 
be  as  follows :  The  first  representative  district  shall  consist  of  Doni- 
phan county,  and  be  entitled  to  four  representatives ;  the  second, 
Atchison,  four  representatives ;  the  third,  Leavenworth,  eight  repre* 
sentatives  ;  the  fourth,  Brown  and  Nemaha,  one  representative;  the 
fifth,  Calhoun  and  Pottawatomie,  one  representative;  the  sixth,  Jef- 
ferson, two  representatives  ;  the  seventh,  Marshall  and  Washington, 
one  representative  ;  the  eighth,  Riley,  one  representative ;  the  ninth, 
Johnson,  four  representatives  ;  the  teuth,  Lykins,  one  representative ; 
the  eleventh,  Linn,  two  representatives  ;  the  twelfth,  Bourbon,  two 
representatives  ;  the  thirteenth,  McGee,  Dorn,  and  Allen,  one  repre- 
sentative; the  fourteenth,  Douglas,  five  representatives ;  the  fifteenth, 
Anderson  and  Franklin,  one  representative  ;  the  sixteenth,  Shawnee, 
two  representatives ;  the  seventeenth,  Weller  and  Coffee,  one  repre- 
sentative ;  the  eighteenth,  Woodson,  Wilson,  Godfrey,  Greenwood, 
and  Madison,  one  representative ;  the  nineteenth,  Breckenridge  and 
Richardson,  one  representative ;  the  twentieth,  Davis,  Wise,  Butler, 
Hunter,  and  that  portion  of  country  west,  one  representative.     In  all, 
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forty-four  representatives.  The  first  senatorial  district  shall  be  Doni- 
phan couuty,  and  be  entitled  to  one  senator ;  the  second,  Atchison, 
one  senator ;  the  third,  Doniphan  and  Atchison,  one  senator ;  the 
fourth,  Leavenworth,  three  senators  ;  the  fifth,  Brown,  Nemaha,  and 
Pottawatomie,  one  senator ;  the  sixth,  Riley,  Marshall,  Dickinson, 
and  Washington,  one  senator ;  the  seventh,  Jefferson  and  Calhoun, 
one  senator ;  the  eighth,  Johnson,  two  senators;  the  ninth,  Lykins,  An- 
derson, and  Franklin,  one  senator ;  the  tenth,  Linn,  one  senator  ;  the 
ele Tenth,  Bourbon  and  McGee,  one  senator ;  the  twelfth,  Douglas, 
two  senators  ;  the  thirteenth,  Shawnee,  one  senator ;  the  fourteenth, 
Dorn,  Allen,  Wilson,  Woodson,  Godfrey,  Greenwood,  Madison,  and 
Coffee,  one  senator ;  the  fifteenth,  Richardson,  Davis,  Wise,  Brecken- 
ridge,  Butler,  Hunter,  and  all  west  of  Davis,  Wise,  Butler,  and  Hun- 
ter, one  senator.    The  entire  number  of  senators,  nineteen. 

Article  VI. — Judiciary. 

Section.  1.  The  judicial  powers  of  this  State  shall  be  vested  in  one 
supreme  court,  circuit  courts,  chancery  courts,  courts  of  probate,  and 
justices  of  the  peace,  and  such  other  inferior  oourts  as  the  legislature 
may,  from  time  to  time,  ordain  and  establish. 

8bc.  2.  The  supreme  court,  except  in  cases  otherwise  directed  in 
this  constitution,  shall  have  appellate  jurisdiction  only,  which  shall 
be  co-extensive  with  the  State,  under  such  restrictions  and  regulations, 
not  repugnant  to  this  constitution,  as  may  from  time  to  time  be  pre- 
scribed by  law :  Provided,  That  the  supreme  court  shall  have  power 
to  issue  writs  of  injunction,  mandamus,  quo  warranto,  habeas  corpus, 
and  such  other  remedial  and  original  writs  as  may  be  necessary  to 
give  a  general  superintendence  and  control  of  inferior  jurisdictions. 

Sec.  3.  There  shall  be  held  annually,  at  the  seat  of  government, 
two  sessions  of  the  supreme  court,  at  such  times  as  the  legislature 
may  direct. 

8bc.  4.  The  supreme  court  shall  consist  of  one  chief  justice  and  two 
associate  justices. 

8ec.  5.  The  supreme  court  may  elect  a  clerk  and  reporter,  who  shall, 
respectively ,  receive  such  compensation  as  the  legislature  may  prescribe. 

Sec.  6.  The  State  shall  be  divided  into  convenient  circuits,  and  for 
each  circuit  there  shall  be  elected  a  judge,  who  shall,  at  the  time  of 
bis  election,  and  as  long  as  he  continues  in  office,  reside  in  the  circuit 
for  which  be  has  been  elected. 

8bc.  7.  The  circuit  courts  shall  have  original  jurisdiction  of  all 
matters,  civil  and  criminal,  within  this  State  not  otherwise  excepted 
in  this  constitution  ;  but  in  civil  cases  only  where  the  matter  in  con- 
troversy shall  exceed  the  sum  of  one  hundred  dollars. 

Sbc.  8.  A  circuit  court  shall  be  held  in  each  county  in  this  State 
twice  in  every  year,  at  such  times  and  places  as  may  be  prescribed  by 
law ;  and  the  judges  of  the  several  circuit  courts  may  hold  courts  for 
each  other  when  they  may  deem  it  advisable,  and  shall  do  so  when 
directed  by  law. 

Sbc.  9.  The  legislature  may  establish  a  court  or  courts  of  chancery 
with  original  and  appellate  equity  jurisdiction,  and  until  the  establish- 
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ment  of  such  court  or  courts  the  said  jurisdiction  shall  be  vested  in  the 
judges  of  the  circuit  courts,  respectively  ;  hut  the  judges  of  the  several 
circuit  courts  shall  have  power  to  issue  writs  of  injunction  returnable 
to  the  court  of  chancery. 

Sec.  10.  The  legislature  shall  establish  within  each  county  in  the 
State  a  court  of  probate  for  the  granting  of  letters  testamentary  of  the 
administration,  and  orphans'  business,  and  the  general  superintend- 
ence of  the  estates  of  deceased  persons,  and  such  other  duties  as  may 
be  prescribed  by  law  ;  but  in  no  case  shall  they  have  jurisdiction  in 
matters  of  civil  or  criminal  law. 

Sec.  11.  A  competent  number  of  justices  of  the  peace  in  and  for  each 
county  shall  be  elected  in  such  mode  and  for  6uch  term  of  office  as  the 
legislature  may  direct.  Their  jurisdiction  in  civil  matters  shall  be 
limited  to  cases  in  which  the  amount  does  not  exceed  one  hundred 
dollars ;  and  in  all  cases  tried  by  justices  of  the  peace  the  right  of 
appeal  shall  be  secured  under  such  rules  and  regulations  as  may 
be  prescribed  by  law. 

Sec.  12.  The  chief  justice  and  associate  justices  of  the  Bupreme 
court,  and  judges  of  the  circuit  court,  and  courts  of  chancery,  shall,  at 
stated  times,  receive  for  their  services  a  compensation  which  shall  he 
fixed  by  law,  and  shall  not  be  diminished  during  their  continuance  in 
office;  but  they  shall  receive  no  fees,  no  perquisites  of  office,  nor  hold 
any  other  office  of  profit  or  trust  under  this  State,  the  United  States, 
or  either  of  the  other  States,  or  any  other  power  during  their  con- 
tinuance in  office. 

Sec.  13.  The  chief  justice  and  associate  justices  of  the  supreme 
court  shall  he  elected  by  the  qualified  voters  of  the  whole  State,  the 
judges  of  the  circuit  courts  by  the  qualified  voters  of  their  respective 
circuits,  and  the  judges  of  the  chancery  courts  shall  be  elected  by  the 
qualified  voters  of  their  respective  chancery  divisions,  at  such  times 
and  places  as  may  be  prescribed  by  law ;  but  said  election  shall  not 
be  on  the  same  day  that  the  election  of  members  of  the  legislature  is 
held. 

Sec.  14.  All  vacancies  in  the  office  of  chief  justice  and  associate 
justices  of  the  supreme  court,  and  judges  of  the  circuit  court,  court  of 
chancery,  and  probate  court,  shall  be  filled  by  appointment  made  by 
the  governor  for  the  time  being,  but  the  governor  shall,  immediately 
upon  the  receipt  of  information  of  a  vacancy  aforesaid,  order  an  elec- 
tion to  fill  such  vacancy,  first  giving  sixty  days'  notice  of  such  election. 

Sec.  15.  The  chief  justice  and  associate  justices  of  the  supreme 
court  shall  hold  their  offices  for  and  during  the  period  of  six  years 
from  the  date  of  their  election,  and  until  their  successors  shall  be 
qualified,  and  provision  shall  be  made  by  law  for  classifying  those 
elected,  so  that  the  chief  justice  or  one  of  the  said  associate  justices  of 
the  supreme  court  shall  be  elected  every  two  years.  The  judges  of 
the  circuit,  chancery,  and  probate  courts  shall  hold  their  offices  for 
and  during  the  term  of  four  years  from  the  date  of  their  election, 
and  until  their  successors  shall  be  qualified. 

Sec.  16.  Clerks  of  the  circuit  courts  and  courts  of  probate  shall  be 
elected  by  the  qualified  electors  in  each  county,  and  all  vacancies  in 
such  office  shall  be  filled  in  such  manner  as  the  law  may  direct. 
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See.  17.  The  chief  justice  and  associate  justices  of  the  supreme 
Miirt,  by  virtue  of  their  offices,  shall  be  conservators  of  the  peace 
throughout  the  State,  the  judges  of  the  circuit  court  throughout  their 
respective  circuits,  and  the  judges  of  the  inferior  courts  throughout 
their  respective  counties. 

Sec.  18.  The  style  of  all  process  shall  be,  the  State  of  Kansas,  and 
ill  prosecutions  shall  be  carried  on  in  the  name  and  by  the  authority 
>f  the  State  of  Kansas,  and  shall  conclude  against  the  peace  and 
'i*nity  of  the  same. 

S&.  19.  There  shall  be  an  attorney  general  of  the  State,  who 
>hall  be  elected  by  the  qualified  voters  thereof,  and  as  many  district 
attorneys  as  the  legislature  may  deem  necessary,  to  be  elected  by  the 
mlified  voters  of  their  respective  circuits,  who  shall  hold  their 
dices  for  the  term  of  four  years  from  the  date  of  their  election,  and 
*oall  receive  for  their  services  such  compensation  as  may  be  estab- 
>bed  by  law,  which  shall  not  be  diminished  during  their  continuance 
in  office. 

Sec.  20.  Vacancies  occuring  in  the  office  of  attorney  general,  dis- 
trict attorneys,  clerk  of  the  circuit  court,  clerk  of  the  court  of  probate, 
jittices  of  the  peace,  and  constables,  shall  be  filled  in  such  manner  as 
'hall  be  provided  by  law. 
Sec.  21.   The  house  of  representatives  shall  have  the  sole  power 
'impeachment. 

Sec.  22.  All  impeachments  shall  be  tried  by  the  senate ;  when 
«i:tiog  for  that  purpose  the  senators  shall  be  on  oath  or  affirmation, 
and  no  person  shall  oe  convicted  without  the  concurrence  of  two- thirds 
"f  the  members  p resent. 

Sec.  23.  The  governor  and  all  civil  officers  shall  be  l;able  to  im- 
peachment for  any  misdemeanor  in  office;  but  judgment  in  such  cases 
thall  not  extend  rarther  than  to  removal  from  office,  and  of  disquali- 
fication from  office  of  honor,  trust,  or  profit  under  the  State ;  but  the 
party  convicted  shall,  nevertheless,  be  liable  and  subject  to  indict- 
ment, trial,  and  punishment  according  to  law. 

Article  VII, — Slavery. 

Section  1 .  The  right  of  property  is  before  and  higher  than  any  con- 
stitutional sanction,  and  the  right  of  the  owner  of  a  slave  to  such  slave 
And  its  increase  is  the  same,  and  as  inviolable  as  th&  right  of  the  owner 
of  any  property  whatever 

8k.  2.  The  legislature  shall  have  no  power  to  pass  taws  for  the 
emancipation  of  slaves  without  the  consent  of  the  owners,  or  without 
plying  the  owners  previous  to  their  emancipation  a  full  equivalent  in 
noney  for  the  slaves  so  emancipated.  They  shall  have  no  power  to 
prevent  emigrants  to  the  State  from  bringing  with  them  such  persons 
as  are  deemed  slaves  by  the  laws  of  any  one  of  the  United  States  or 
Territories,  so  long  as  any  person  of  the  same  age  or  description  shall 
i*  continued  in  slavery  by  the  laws  of  this  State :  Provided,  That  such 
person  or  slave  be  the  bona  fide  property  of  such  emigrants :  And  jpro- 
nVferf,  also.  That  laws  may  be  passed  to  prohibit  the  introduction  into 
this  8tate  of  slaves  who  have  committed  high  crimes  in  other  States  or 
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ment  of  such  court  or  courts  the  said  jurisdiction  shall  Be  vested  in  the 
judges  of  the  circuit  courts,  respectively ;  hut  the  judges  of  the  several 
circuit  courts  shall  have  power  to  issue  writs  of  injunction  returnable 
to  the  court  of  chancery. 

Sec.  10.  The  legislature  shall  establish  within  each  county  in  the 
State  a  court  of  probate  for  the  granting  of  letters  testamentary  of  the 
administration,  and  orphans'  business,  and  the  general  superintend- 
ence of  the  estates  of  deceased  persons,  and  such  other  duties  as  may 
be  prescribed  by  law  ;  but  in  no  case  shall  they  have  jurisdiction  in 
matters  of  civil  or  criminal  law. 

Sec.  11.  A  competent  number  of  justices  of  the  peace  in  and  for  each 
county  shall  be  elected  in  such  mode  and  for  such  term  of  office  as  the 
legislature  may  direct.  Their  jurisdiction  in  civil  matters  shall  be 
limited  to  cases  in  which  the  amount  does  not  exceed  one  hundred 
dollars ;  and  in  all  cases  tried  by  justices  of  the  peace  the  right  of 
appeal  shall  be  secured  under  such  rules  and  regulations  as  may 
be  prescribed  by  law. 

Sec.  12.  The  chief  justice  and  associate  justices  of  the  supreme 
court,  and  judges  of  the  circuit  court,  and  courts  of  chancery,  shall,  at 
stated  times,  receive  for  their  services  a  compensation  which  shall  he 
fix<  d  by  law,  and  shall  not  be  diminished  during  their  continuance  in 
office;  but  they  shall  receive  no  fees,  no  perquisites  of  office,  nor  hold 
any  other  office  of  profit  or  trust  under  this  State,  the  United  States, 
or  either  of  the  other  States,  or  any  other  power  during  their  con- 
tinuance in  office. 

Sec.  13.  The  chief  justice  and  associate  justices  of  the  supreme 
court  shall  he  elected  by  the  qualified  voters  of  the  whole  State,  the 
judges  of  the  circuit  courts  by  the  qualified  voters  of  their  respective 
circuits,  and  the  judges  of  the  chancery  courts  shall  be  elected  by  the 
qualified  voters  of  their  respective  chancery  divisions,  at  such  times 
and  places  as  may  be  prescribed  by  law ;  but  said  election  shall  not 
be  on  the  same  day  that  the  election  of  members  of  the  legislature  is 
held. 

Sec.  14.  All  vacancies  in  the  office  of  chief  justice  and  associate 
justices  of  the  supreme  court,  and  judges  of  the  circuit  court,  court  of 
chancery,  and  probate  court,  shall  be  filled  by  appointment  made  by 
the  governor  for  the  time  being,  but  the  governor  shall,  immediately 
upon  the  receipt  of  information  of  a  vacancy  aforesaid,  order  an  elec- 
tion to  fill  such  vacancy,  first  giving  sixty  days'  notice  of  such  election. 

Sec.  15.  The  chief  justice  and  associate  justices  of  the  supreme 
court  shall  hold  their  offices  for  and  during  the  period  of  six  years 
from  the  date  of  their  election,  and  until  their  successors  shall  be 
qualified,  and  provision  shall  be  made  by  law  for  classifying  those 
elected,  so  that  the  chief  justice  or  one  of  the  said  associate  justices  of 
the  supreme  court  shall  be  elected  every  two  years.  The  judges  of 
the  circuit,  chancery,  and  probate  courts  shall  hold  their  offices  for 
and  during  the  term  of  four  years  from  the  date  of  their  election, 
and  until  their  successors  shall  be  qualified. 

Sec.  16.  Clerks  of  the  circuit  courts  and  courts  of  probate  shall  be 
elected  by  the  qualified  electors  in  each  county,  and  all  vacancies  ia 
such  office  shall  be  filled  in  such  manner  as  the  law  may  direct. 


CONSTITUTION  OF  KANSAS.  81 

Sbc.  17.  The  chief  justice  and  associate  justices  of  the  supreme 
court,  by  virtue  of  their  offices,  shall  be  conservators  of  the  peace 
throughout  the  State,  the  judges  of  the  circuit  court  throughout  their 
respective  circuits,  and  the  judges  of  the  inferior  courts  throughout 
their  respective  counties. 

Sbc.  18.  The  style  of  all  process  shall  be,  the  State  of  Kansas,  and 
all  prosecutions  shall  be  carried  on  in  the  name  and  by  the  authority 
o(  the  State  of  Kansas,  and  shall  conclude  against  the  peace  and 
dignity  of  the  same. 

Sbc.  19.  There  shall  be  an  attorney  general  of  the  State,  who 
shall  be  elected  by  the  qualified  voters  thereof,  and  as  many  district 
Attorneys  as  the  legislature  may  deem  necessary,  to  be  elected  by  the 
qualified  voters  of  their  respective  circuits,  who  shall  hold  their 
offices  for  the  term  of  four  years  from  the  date  of  their  election,  and 
shall  receive  for  their  services  such  compensation  as  may  be  estab- 
lished by  law,  which  shall  not  be  diminished  during  their  continuance 
in  office. 

Sbc.  20.  Vacancies  occur  in  g  in  the  office  of  attorney  general,  dis- 
trict attorneys,  clerk  of  the  circuit  court,  clerk  of  the  court  of  probate, 
justices  of  the  peace,  and  constables,  shall  be  filled  in  such  manner  as 
shall  be  provided  by  law. 

Sec.  21.  The  house  of  representatives  shall  have  the  sole  power 
of  impeachment. 

Sbc.  22.  All  impeachments  shall  be  tried  by  the  senate ;  when 
sitting  for  that  purpose  the  senators  shall  be  on  oath  or  affirmation, 
and  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds 
of  the  members  present. 

Sbc.  23.  The  governor  and  all  civil  officers  shall  be  liable  to  im- 
peachment for  any  misdemeanor  in  office ;  but  judgment  in  such  cases 
shall  not  extend  nirther  than  to  removal  from  office,  and  of  disquali- 
fication from  office  of  honor,  trust,  or  profit  under  the  State ;  but  the 
party  convicted  shall,  nevertheless,  be  liable  and  subject  to  indict- 
ment,  trial,  and  punishment  according  to  law. 

Article  VII. — Slavery. 

Sbceion  1 .  The  right  of  property  is  before  and  higher  than  any  con- 
stitutional sanction,  and  the  right  of  the  owner  of  a  slave  to  such  slaye 
and  its  increase  is  the  same,  and  as  inviolable  as  the  right  of  the  owner 
of  any  property  whatever 

Sbc.  2.  The  legislature  shall  have  no  power  to  pass  taws  for  the 
emancipation  of  slaves  without  the  consent  of  the  owners,  or  without 
paying  the  owners  previous  to  their  emancipation  a  full  equivalent  in 
money  for  the  slaves  so  emancipated.  They  shall  have  no  power  to 
prevent  emigrants  to  the  State  from  bringing  with  them  such  persons 
*s  are  deemed  slaves  by  the  laws  of  any  one  of<  the  United  States  or 
Territories,  so  long  as  any  person  of  the  same  age  or  description  shall 
be  continued  in  slavery  by  the  laws  of  this  State :  Provided,  That  such 
person  or  slave  be  the  bona  fide  property  of  such  emigrants :  And  pro- 
vided, also j  That  laws  may  be  passed  to  prohibit  the  introduction  into 
tbia  State  of  slaves  who  have  committed  nigh  crimes  in  other  States  or 
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Territories.  They  shall  have  power  to  pass  laws  to  permit  the  owners 
of  slaves  to  emancipate  them,  saving  the  rights  of  creditors,  and  pre- 
venting them  from  becoming  a  public  charge.  They  shall  have  power 
to  oblige  the  owners  of  slaves  to  treat  them  with  humanity,  to  provide 
for  them  necessary  food  and  clothing,  to  abstain  frotn  all  injuries  to 
them  extending  to  life  or  limb,  and,  in  case  of  their  neglect  or  refusal 
to  comply  with  the  direction  of  such  laws,  to  have  such  slave  or  slaves 
sold  for  the  benefit  of  the  owner  or  owners. 

Sec.  3.  In  the  prosecution  of  slaves  for  crimes  of  higher  grade  than 
petit  larceny,  the  legislature  shall  have  no  power  to  deprive  them  of 
an  impartial  trial  by  a  petit  jury. 

Sec.  4.  Any  person  who  shall  maliciously  dismember,  or  deprive  a 
slave  of  life  shall  suffer  such  punishment  as  would  be  inflicted  in 
case  the  like  offence  had  been  committed  on  a  free  white  person,  and 
on  the  like  proof,  except  in  case  of  insurrection  of  such  slave. 

.  Article  VIII. — Elections  and  Rights  if  Suffrage. 

Section  1.  Every  male  citizen  of  the  United  States,  above  the  age 
of  twenty-one  years,  having  resided  in  this  State  one  year,  and  in  the 
county,  city,  or  town  in  which  he  may  offer  to  vote,  three  months 
next  preceding  any  election,  shall  have  the  qualifications  of  an  elec- 
tor, and  be  entitled  to  vote  at  all  elections.     And  every  male  citizen 

•  of  the  United  States,  above  the  age  aforesaid,  who  may  be  a  resident 
of  the  State  at  the  time  that  this  constitution  shall  be  adopted,  shall 
have  the  right  of  voting  as  aforesaid  ;  but  no  such  citizen  or  inhab- 
itant shall  be  entitled  to  vote  except  in  the  county  hi  which  he  shall 
actually  reside  at  the  time  of  the  election. 

Sec.  2.  All  voting  by  the  people  shall  be  by  ballot. 

Sec.  3.  Electors,  during  their  attendance  at  elections,  going  to  and 
returning  therefrom,  shall  be  privileged  from  arrest  in  all  cases  except 
treason,  felony,  and  breach  of  the  peace. 

Sec  4.  3$o  elector  shall  be  obliged  to  do  militia  duty  on  the  days  ot 

•  election,* except  in  time  of  war  or  public  danger. 

Sec  5.  No  elector  a  hall  be  deemed  to  have  lost  his  residence  in  this 

•  State  by  ^reason  of  his  absence  on  business  of  his  own,  or  of  the  United 
States,  or  of  this  State. 

Sec  6.  No  person  employed  in  the  military,  naval,  or  marine  service 
.of  the  United  States  stationed  in  this  State,  shall,  by  reason   of  his 
services  therein,  be  deemed  a  resident  of  this  State. 

Sec  7.  No  .person  shall  be  elected  or  appointed  to  any  office  in  this 
State,  civil  or  military,  who  shall  not  be  possessed  of  the  qualifications 
hereinbefore  prescribed  for  an  elector. 

Sec  8.  The  legislature  shall  have  power  to  exclude  from  the  privi- 
lege of  voting,  or  being  eligible  to  office,  any  person  convicted  of 
bribery,  pequry,  or  other  infamous  crimes. 

?Sec.9.  The  first  .general  election  in  this  State  shall  be  held  on  the 
•day  and  year  provided  by  this  constitution,  and  all  general  elections 
thereafter  on  the  day  and  year  provided  by  subsequent  legislative 
enactment. 
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Article  IX. — Finance. 

Section  1.  The  rale  of  taxation  shall  be  uniform,  and  taxes  shall  be 
leried  upon  such  property  as  the  legislature  shall  from  time  to  time 
prescribe. 

Sec.  2.  The  legislature  shall  provide  for  an  annual  tax  sufficient  to 
defray  the  estimated  expenses  of  the  government  for  each  year ;  and 
whenever  the  expenses  of  any  one  year  shall  exceed  the  income,  the 
legislature  shall  provide  for  levying  a  tax  for  the  ensuing  year  suffi- 
cient, with  other  sources  of  income,  to  pay  the  deficiency  as  well  as 
the  estimated  expenses  for  such  ensuing  year. 

Sbc.  3.  For  the  purpose  of  defraying  extraordinary  expenditures, 
the  State  may  contract  public  debts  ;  but  such  debts,  in  the  aggregate, 
shall  never  exceed  five  hundred  thousand  dollars.  Every  such  debt 
shall  be  authorized  by  law  for  some  purpose  or  purposes,  to  be  dis- 
tinctly specified  therein,  and  a  vote  of  a  majority  of  all  the  members 
elected  to  both  houses  shall  be  necessary  to  the  passage  of  such  law, 
and  such  law  shall  provide  for  an  annual  tax  to  be  levied  sufficient  to 

Cj  the  interest  of  such  debt  created,  and  such  appropriation  shall  not 
repealed,  nor  the  taxes  postponed,  until  the  principal  and  interest 
of  such  debt  shall  have  been  wholly  paid. 

Sec.  4.  The  legislature  may  also  borrow  money  for  the  purpose  of 
repelling  invasion,  suppressing  insurrection,  and  defending  the  State 
in  time  of  war ;  but  the  money  thus  raised  shall  be  applied  exclu- 
sively to  the  purposes  for  which  it  was  raised. 

Sbc.  5  No  scrip,  certificate,  or  other  evidence  of  State  debt  shall  be 
issued,  except  for  such  debts  as  are  authorized  by  the  third  or  fourth 
sections  of  this  article. 

8bc.  6.  The  property  of  the  State  and  counties,  both  real  and  per- 
sonal, and  such  other  property  as  the  legislature  may  deem  necessary 
for  school,  religious:  or  charitable  purposes,  may  be  exempted  from 
taxation. 

Sbc.  7.  No  money  shall  at  any  time  be  paid  out  of  the  treasury 
except  in  pursuance  of  an  appropriation  by  law. 

Sec.  8.  An  accurate  statement  of  the  receipts  and  expenditures  of 
the  public  money  shall  be  published  with  the  laws  of  each  regular 
session  of  the  legislature. 

Article  X. — Revenue. 

Section  1.  All  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives. 

Sec.  2.  Taxation  shall  be  equal  and  uniform,  and  all  property  on 
which  taxes  shall  be  levied  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  legislative  enactment,  and  no  one 
species  of  property  shall  be  taxed  higher  than  another  species  of  prop- 
erty of  equal  value  on  which  taxes  shall  be  levied. 

Sec.  3.  The  legislature  shall  have  power  to  levy  an  income  tax,  and 
to  tax  all  persons  pursuing  any  occupation,  trade,  or  profession. 

Sic.  4.  The  legislature  shall  provide  for  the  classification  of  the 
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lands  of  this  State  into  three  distinct  classes,  to  he  styled ,  respectively, 
Class  One,  Two,  Three,  and  each  of  these  classes  shall  have  a  fixed 
value  in  so  much  money,  upon  which  there  shall  he  assessed  an  ad 
valorem  tax. 

Sec.  5.  The  legislature  shall  provide  for  a  capitation  or  poll-tax,  to 
be  paid  by  every  able  bodied  male  citizen  over  twenty-one  years  and 
under  sixty  years  of  age,  but  nothing  herein  contained  shall  prevent 
the  exemption  of  taxable  polls  in  cases  of  bodily  infirmity. 

Sec  6.  The  legislature  shall  levy  a  tax  on  all  railroad  incomes  pro- 
ceeding from  gifts  of  public  lands  at  the  rate  of  ten  cents  on  the  one 
hundred  dollars. 

Sec.  T.  No  lotteries  shall  be  authorized  by  law  as  a  source  of 
revenue. 

Sec  8.  Whatever  donations  of  lands  or  money  that  may  be  received 
from  the  general  government  by  this  State  shall  be  regarded  as  a 
source  of  revenue  subject  to  a  compact  made  with  the  United  States 
by  special  ordinance. 

Article  XI. — Public  Domain  and  Internal  Improvement. 

Section  1.  It  shall  be  the  duty  of  the  legislature  to  provide  for  the 
prevention  of  waste  and  damage  of  the  public  land  now  possessed  or 
that  may  hereafter  be  ceded  to  the  Territory  or  State  of  Kansas,  and 
it  may  pass  laws  fur  the  sale  of  any  part  or  portion  thereof,  and,  in 
such  case,  provide  for  the  safety,  security,  and  appropriation  of  the 
proceeds. 

Sec  2.  A  liberal  system  of  internal  improvements  being  essential 
to  the  development  of  the  resources  of  the  country,  shall  be  encouraged 
by  the  government  of  this  State ;  and  it  shall  be  the  duty  of  the  legis- 
lature, as  soon-  as  practicable,  to  ascertain  by  law  proper  objects  of 
improvement,  in  relation  to  roads,  canals,  and  navigable  streams,  and 
to  provide  for  a  suitable  application  of  such  funds  as  may  be  appropri- 
ated for  such  improvements. 

Article  XII. — Corporations. 

Section  1.  Corporations  may  be  formed  under  a  general  law,  but 
the  legislature  may  by  special  act  create  bodies  politic  for  municipal 
purposes,  where  the  objects  of  the  corporations  cannot  be  attained 
under  it ;  all  general  laws  or  special  acts  enacted  under  the  provisions 
of  this  section  may  be  altered,  amended,  or  repealed  by  the  legislature 
at  any  time. 

Sec  2.  No  corporation  shall  take  private  property  for  public  use 
without  first  having  the  consent  of  the  owner,  or  where  the  necessity 
thereof  being  first  established  by  a  verdict  of  a  jury,  and  the  value 
thereof  assessed  and  paid. 

Sec  3.  It  shall  be  the  duty  of  the  legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  borrowing  money,  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  abuses.    , 

Sec  4.  The  legislature  may  incorporate  banks  of  deposit  and  ex- 
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change,  bat  such  banks  shall  not  issue  any  bills,  notes,  checks,  or 
other  paper  as  money. 

Sbc.  5.  The  legislature  may  incorporate  one  bank  of  discount  and 
ittae,  with  not  more  than  two  branches,  provided  that  the  act  incor- 
porating the  said  bfcnk  and  branches  thereof  shall  not  take  effect  until 
it  shall  be  submitted  to  the  people  at  the  general  election  next  suc- 
ceeding the  passage  of  the  same,  and  shall  have  been  approved  by  a 
majority  of  the  electors  voting  at  such  election. 

Ssc.  6.  The  said  bank  and  branches  shall  be  mutually  liable  for 
each  other's  debts  or  liabilities  for  all  paper  credits  or  bills  issued 
representing  money  ;  and  the  stockholders  in  said  bank  or  branches 
shall  be  individually  responsible  to  an  amount  equal  to  the  stock  held 
by  them  for  all  debts  or  liabilities  of  said  bank  or  branches,  and  no 
law  shall  be  passed  sanctioning  directly  or  indirectly  the  suspension 
by  said  bank  or  its  branches  of  specie  payment. 

Sec.  7.  The  State  shall  not  be  a  stockholder  in  any  bank,  nor  shall 
the  credit  of  the  State  be  given  or  loaned  in  aid  of  any  person,  associa- 
tion, or  incorporation,  nor  shall  the  State  become  a  stockholder  in  any 
corporation  or  association. 

Article  XIII. — Militia. 

Section  1.  The  militia  of  this  State  shall  consist  of  all  the  able- 
bodied  male  citizens  of  the  State  between  the  ages  of  eighteen  and 
forty-five  years,  except  such  citizens  as  are  now,  or  hereafter  may  be, 
exempted  by  the  laws  of  the  United  States  or  of  this  State. 

Sec.  2.  Any  citizen  whose  religious  tenets  conflict  with  bearing 
inns  shall  not  be  compelled  to  do  militia  duty  in  time  of  peace,  but 
shall  pay  such  an  equivalent  for  personal  services  as  may  be  prescribed 
by  law. 

Sec.  3.  All  militia  officers  shall  be  elected  by  the  persons  subject  to 
military  duty  within  the  bounds  of  their  several  companies,  battalions, 
regiments,  brigades,  and  divisions,  under  such  rules  and  regulations 
as  the  legislature  may,  from  time  to  time,  direct  and  establish. 

Article  XIV. — Education. 

Section  1.  A  general  diffusion  of  knowledge  being  essential  to  the 
preservation  of  the  rights  and  liberties  of  the  people,  schools  and  the 
means  of  education  shall  be  forever  encouraged  in  this  State. 

Sec.  2.  The  legislature  shall  take  measures  to  preserve  from  waste 
and  damage  such  lands  as  have  been,  or  hereafter  may  be,  granted  by 
the  United  States,  or  lands  or  funds  which  may  be  received  from  other 
sources,  lor  the  use  of  schools  within  this  State,  and  shall  apply  the 
fends  which  may  arise  from  such  lands,  or  from  any  other  source,  in 
strict  conformity  with  the  object  of  the  grant. 

Sec  3.  The  legislature  shall,  as  soon  as  practicable,  establish  one 
common  school  (or  more)  in  each  township  in  the  State,  where  the 
children  of  the  township  shall  be  taught  gratis. 

Sec.  4.  The  legislature  shall  have  power  to  make  appropriation 
from  the  State  treasury  for  the  support  and  maintenance  of  common 
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schools  whenever  the  funds  accruing  from  the  lands  donated  by  the 
United  States,  or  the  funds  received  from  other  sources,  are  insufficient 
for  that  purpose. 

Sec.  5.  The  legislature  shall  have  pQwer  to  pass  laws  for  the  gov- 
ernment of  all  common  schools  within  this  State.    • 

Article  XV. — Miscellaneous. 

Section  1.  Lecompton  shall  be  the  seat  of  government  until  other- 
wise directed  by  law,  two-thirds  of  each  house  of  the  legislature  con- 
curring in  the  passage  of  such  law. 

Sec.  2.  Every  person  chosen  or  appointed  to  any  office  under  this 
State  before  entering  upon  the  discharge  of  its  duties  shall  take  an 
oath  or  affirmation  to  support  the  Constitution  of  the  United  States, 
the  constitution  of  this  State,  and  all  laws  made  in  pursuance  thereof, 
and  faithfully  to  demean  himself  in  the  discharge  of  the  duties  of  his 
office. 

Sec.  3.  The  laws,  public  records,  and  the  written,  judicial,  and 
legislative  proceedings  of  the  State,  shall  be  conducted,  promulgated, 
and  preserved  in  the  English  language. 

Sec  4.  Aliens  who  are  or  who  may  hereafter  become  bonajide  resi- 
dents of  this  State,  shall  enjoy  the  same  rights,  in  respect  to  the  pos- 
session, inheritance,  and  enjoyment  of  property,  as  native  born  citizens. 

Sec  5.  No  county  seat  shall  be  removed  until  the  point  to  which  it 
is  proposed  to  be  removed  shall  be  fixed  by  law,  and  a  majority  of  the 
votes  of  the  county  voting  on  the  question  shall  have  voted  in  favor  of 
its  removal  to  such  point. 

Sec  6.  All  property,  both  real  and  personal,  cf  the  wife,  owned  or 
claimed  by  marriage,  and  that  acquired  afterwards  by  gift,  devise,  or 
descent,  shall  be  her  separate  property,  and  laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife,  in  relation  as  well  to  her  separate 
property  as  to  that  held  in  common  with  her  husband.  Laws  shall  also 
be  passed  providing  for  the  registration  of  the  wife's  separate  property. 

Sec  7.  The  privilege  of  free  suffrage  shall  be  supported  by  laws 
regulating  elections,  and  prohibiting,  under  adequate  penalties,  all 
undue  influence  thereon  from  power,  bribery,  tumult,  or  other  im- 
proper practice. 

Sec  8.  Treason  against  the  State  shall  consist  only  in  levying  war 
against  it,  or  adhering  toits  Enemies,  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  his  own  confession  in  open  court. 

BILL  OF  BIGHTS. 

That  the  great  and  essential  principles  of  liberty  and  free  govern- 
ment may  be  recognized  and  established,  we  declare — 

1.  That  all  freemen,  when  they  form  a  social  compact,  are  equal  in 
rights,  and  that  no  man  or  set  of  men  are  entitled  to  exclusive  separate 
public  emoluments  or  privileges,  but  in  consideration  of  public  services. 

2.  All  political  power  is  inherent  in  the  people,  and  all  free  gov- 
ernments are  founded  on  their  authority/ ana  instituted  for   their 
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benefit;  and  therefore  they  have  at  all  times  an  inalienable  and.inde" 
feasible  right  to  alter,  reform,  or  abolish  their  form  of  government  in 
such  manner  as  they  may  think  proper. 

3.  That  all  persons  have  a  natural  and  indefeasible  right  to  worship 
Almighty  God  according  to  the  dictates  of  their  own  conscience,  and 
do  person  can  of  right  be  compelled  to  attend,  erect,  or  support  any 
place  of  worship,  or  maintain  any  ministry,  against  his  consent.  That 
do  human  authority  can  in  any  case  whatever  interfere  with  the  rights 
of  conscience,  and  that  no  preference  shall  ever  be  given  to  any  reli- 
gions establishment  or  mode  of  worship. 

4.  That  th4  civil  rights,  privileges,  or  capacities  of  a  citizen  shall 
in  nowise  be  diminished  or  enlarged  on  account  of  his  religion. 

.  5.  That  all  elections  shall  be  free  and  equal. 

6.  That  the  right  of  trial  by  jury  shall  remain  inviolate. 

7.  Every  citizen  may  freely  speak,  write,  and  publish  his  sentiments 
on  all  subjects,  being  responsible  for  the  abuse  of  that  right. 

8.  The  people  shall  be  secure  in  their  persons,  houses,  papers,  and 
possessions  from  unreasonable  seizures  and  searches,  and  no  warrant 
to  search  any  place,  or  to  seize  any  person  or  thing,  shall  issue  with- 
out probable  cause,  supported  by  oath  or  affirmation.  In  all  criminal 
prosecutions  the  accused  has  a  right  to  be  heard  by  himself  or  coun- 
sel; to  demand  the  nature  and  cause  of  the  accusation,  and  have  a 
copy  thereof;  to  be  confronted  by  the  witness  or  witnesses  against  him ; 
to  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and 
in  all  prosecutions  by  indictments  or  informations  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or  district  in  which  the  of- 
fence shall  have  been  committed.  He  shall  not  be  compelled  to  give 
evidence  against  himself,  nor  shall  he  be  deprived  of  his  life,  liberty, 
or  property,  but  by  due  course  of  law. 

9.  That  no  freeman  shall  be  taken  'or  imprisoned,  or  disseized  of 
bis  freehold,  liberties,  or  privileges,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty,  or  property,  tut  by 
the  judgment  of  his  peers,  or  the  law  of  the  land. 

10.  No  person,  for  the  same  offence,  shall  twice  be  put  in  jeopardy 
of  life,  limb,  or  liberty,  nor  shall  any  person's  property  be  taken  or 
applied  to  the  public  use,  unless  compensation  be  made  therefor. 

11.  That  all  penalties  shall  be  reasonable,  and  proportionate  to  the 
nature  of  the  oflfence. 

12.  No  person  shall  be  held  to  answer  a  capital  or  otherwise  infamous 
crime,  unless  on  the  presentment  or  indictment  of  a  grand  jury,  or  by 
impeachment,  except  in  cases  of  rebellion,  insurrection,  or  invasion. 

13.  That  no  conviction  shall  work  corruption  of  blood  or  forfeiture 
of  estate. 

14.  That  all  prisoners  shall  be  bailable  by  sufficient  securities  un- 
less in  capital  offences,  where  the  proof  is  evident  or  the  presumption 
great,  and  the  privileges  of  habeas  corpus  shall  not  be  suspended  un- 
less when  in  the  case  of  rebellion  (insurrection)  or  invasion  the  public 
safety  may  require  it. 

15.  That  excessive  bail  shall  in  no  case  be  required,  nor  excessive 
fines  imposed. 


88  CONSTITUTION  OP  KANSAS. 

16.  That  no  "ex  post  facto"  law,  nor  any  law  impairing  the  obli- 
gations of  contracts,  shall  ever  be  made. 

17.  That  forfeitures  and  monopolies  are  contrary  to  the  genius  of  a 
republic,  and  shall  not  be  allowed,  nor  shall  any  hereditary  emolu- 
ment, pi  ivileges  or  honors  ever  be  granted  or  conferred  in  this  State. 

IS.  That  the  citizens  have  a  right,  in  a  peaceable  manner,  to  assem- 
ble together  for  their  common  good ;  to  instruct  their  representatives, 
and  to  apply  to  those  entrusted  with  the  power  of  government  for  re- 
dress of  grievances  or  other  purposes,  by  address  or  remonstrance. 

19.  That  the  citizens  of  this  State  shall  have  a  right  to  keep  and 
bear  arms  for  their  common  defence. 

20.  That  no  soldier  shall  in  time  of  peace  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  a  manner 
prescribed  by  law. 

21.  The  military  shall  be  kept  in  strict  subordination  to  the  civil 
power. 

22.  Emigration  to  or  from  this  State  shall  not  be  prohibited. 

23.  Free  negroes  shall  not  be  permitted  to  live  in  this  State  under 
any  circumstances. 

24.  This  enumeration  of  rights  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people,  and  to  guard  against  any  en- 
croachments on  the  rights  herein  retained,  or  any  transgression  of  any 
of  the  higher  power  Herein  delegated,  we  declare  that  everything  in 
this  article  is  excepted  out  of  the  general  powers  of  government,  and 
shall  forever  remain  inviolate,  and  that  all  laws  contrary  thereto,  or 
to  the  other  provisions  herein  contained,  shall  be  void. 

SCHEDULE. 

Section.  1.  That  no  inconvenience  may  arise  by  reason  of  a  change 
from  a  territorial  to  a  permanent  State  government,  it  is  declared 
that  all  rights,  actions,  prosecutions,  judgments,  claims,  and  con- 
tracts, as  well  of  individuals  as  of  bodies  corporate,  except  the  bill 
incorporating  banks  by  the  last  territorial  legislature,  shall  continue 
as  if  no  such  change  had  taken  place,  and  all  processes  which  may 
have  issued  under  the  authority  of  the  Territory  of  Kansas  shall  be 
as  valid  as  if  issued  in  the  name  of  the  State  of  Kansas. 

Sec  2.  All  laws  now  in  force  in  the  Territory  of  Kansas,  which  are 
not  repugnant  to  this  constitution,  shall  continue  and  be  of  force  until 
altered,  amended,  or  repealed,  by  a  legislature  assembled  under  the 
provisions  of  this  constitution. 

Sec.  3.  All  fines,  penalties,  and  forfeitures,  to  the  Territory  of 
Kansas  shall  enure  to  the  use  of  the  State  of  Kansas. 

Sec.  4.  All  recognizances  heretofore  taken  shall  pass  to,  and  be 
prosecuted  in  the  name  of  the  State  of  Kansas,  and  all  bonds  executed 
to  the  governor  of  the  Territory,  or  to  any  other  officer  of  the 
court  in  his  or  their  official  capacity,  shall  pass  to  the  governor  and 
corresponding  officers  o  f  the  State  authority  and  their  successors  in 
office,  and  for  the  use  therein  expressed,  and  may  be  sued  for  and  re- 
covered accordingly;  and  all  the  estates  or  property,  real,  personal,  or 
mixed,  and  all  judgments,  bonds,  specialities,  choses  in  action,  and 
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claims  or  debts  of  whatever  description,  of  the  Territory  of  Kansas, 
shall  enure  to,  and  rest  in,  the  State  of  Kansas,  and  he  sued  for  and 
recovered  in  the  same  manner,  and  to  the  same  extent,  as  the  same 
could  have  been  by  the  Territory  of  Kansas. 

Sec.  5.  All  criminal  prosecutions  and  penal  actions  which  may  have 
arisen  before  the  change  from  a  territorial  to  a  State  government, 
and  which  shall  then  be  pending,  shall  be  prosecuted  to  judgment  in 
the  name  of  the  State  of  Kansas.  All  actions  at  law  ana  suits  in 
equity  which  may  be  pending  in  the  courts  of  the  Territory  of  Kansas, 
at  the  time  of  a  change  from  a  territorial  to  a  State  government,  may 
be  continued  and  transferred  to  any  court  of  the  State  which  shall  have 
jurisdiction  of  the  subject  matter  thereof. 

Sbc  6.  All  officers,  civil  and  military,  holding  their  offices  under 
authority  of  the  Territory  of  Kansas,  shall  continue  to  hold  and  ex- 
ercise their  respective  offices  until  they  shall  be  superseded  by  the 
authority  of  the  State. 

Sec.  7.  This  constitution  shall  be  submitted  to  the  Congress  of  the 
United  States  at  its  next  ensuing  session,  and  as  soon  as  official  in- 
formation has  been  received  that  it  is  approved  by  the  same,  by  the 
admission  of  the  State  of  Kansas  as  one  of  the  sovereign  States  of 
the  United  States,  the  president  of  this  convention  shall  issue  his 
proclamation  to  convene  the  State  legislature  at  the  seat  of  govern- 
ment, within  thirty-one  days  after  publication.  Should  any  vacancy 
occur,  by  death,  resignation,  or  otherwise,  in  the  legislature,  or  other 
office,  he  shall  order  an  election  to  fill  such  vacancy:  Provided,  how- 
ever, in  case  of  removal,  absence  or  disability  of  the  president  of  this 
convention  to  discharge  the  duties  herein  imposed  on  him,  the  presi- 
dent pro  tempore  of  this  convention  shall  perform  said  duties,  and  in 
case  of  absence,  refusal,  or  disability  of  the  president  pro  tempore,  a 
committee  consisting  of  seven,  or  a  majority  of  them,  6hall  discharge 
the  duties  required  of  the  president  of  this  convention. 

Before  this  constitution  shall  be  sent  to  Congress,  asking  for  admis- 
sion into  the  Union  as  a  State,  it  shall  be  submitted  to  all  the  white 
male  inhabitants  of  this  Territory,  for  approval  or  disapproval,  as  fol- 
lows: The  president  of  this  convention  shall,  by  proclamation,  declare 
that  on  the  twenty-first  day  of  December,  one  thousand  eight  hundred 
and  fifty-seven,  at  the  different  election  precincts  now  established  by 
law,  or  which  may  be  established  as  herein  provided,  in  the  Territory 
of  Kansas,  an  election  shall  be  held,  over  which  shall  preside  three 
judges,  or  a  majority  of  them,  to  be  appointed  as  follows :  The  presi- 
dent of  this  convention  shall  appoint  three  commissioners,  in  each 
county  in  the  Territory,  whose  duty  it  shall  be  to  appoint  three  judges 
of  election  in  the  several  precincts  of  their  respective  counties,  and  to 
establish  precincts  for  voting,  and  to  cause  polls  to  be  opened,  at  such 
places  as  they  may  deem  proper  in  their  respective  counties,  at'  which 
election  the  constitution  framed  by  this  convention  shall  be  submitted 
to  all  the  white  male  inhabitants  of  the  Territory  of  Kansas  in  the 
»id  Territory  upon  that  d  ly,  and  over  the  age  of  twenty-one  years, 
for  ratification  or  rejection,  in  the  following  manner  and  form :  The 
voting  shall  be  by  ballot.  The  judges  of  said  election  shall  cause  to 
he  kept  two  poll-books  by  two  clerks,  by  them  appointed.  The  ballots 
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cast  at  said  election  shall  be  endorsed,  "  constitution  with  slavery/9 
and  "  constitution  with  no  slavery."  One  of  said  poll-books  shall  be 
returned  within  eight  days  to  the  president  of  this  convention,  and  the 
other  shall  be  retained  by  the  judges  of  election  and  kept  open  for  in- 
spection. The  president,  with  two  or  more  members  of  this  convention, 
shall  examine  said  poll-books,  and  if  it  shall  appear  upon  said  exami- 
nation that  a  majority  of  the  legal  votes  cast  at  said  election  be  in 
favor  of  the  "  constitution  with  slavery,"  he  shall  immediately  have  the 
same  transmitted  to  Congress  of  the  United  States,  as  hereinbefore 
provided;  but  if,  upon  such  examination  of  said  poll-books,  it  shall 
appear  that  a  majority  of  the  legal  votes  cast  at  said  election  be  in 
favor  of  the  "  constitution  with  no  slavery,"  then  the  article  providing 
for  slavery  shall  be  stricken  from  this  constitution  by  the  president  of 
this  convention,  and  slavery  shall  no  longer  exist  in  the  State  of  Kan- 
sas, except  that  the  right  of  property  in  slaves  now  in  this  Territory 
shall,  in  no  manner,  be  interfered  with,  and  shall  have  transmitted 
the  constitution,  so  ratified,  (to  Congress  the  constitution,  so  ratified,) 
to  the  Congress  of  the  United  States,  as  hereinbefore  provided.  In 
case  of  the  failure  of  the  president  of  this  convention  to  perform  the 
duties  imposed  upon  him  in  the  foregoing  section,  by  reason  of  death, 
resignation,  or  otherwise,  the  same  duties  shall  devolve  upon  the 
president  pro  tern. 

Sec.  8.  There  shall  be  a  general  election  upon  the  first  Monday  in 
January,  eighteen  hundred  and  fifty-eight,  to  be  conducted  as  the 
election  provided  for  in  the  seventh  section  of  this  article,  at  which 
election  there  shall  be  chosen  a  governor,  lieutenant  governor,  secre- 
tary of  state,  State  treasurer,  and  members  of  the  legislature,  and  also 
a  member  of  Congress. 

Sec.  9.  Any  person  offering  to  vote  at  the  aforesaid  election  upon 
said  constitution  shall  be  challenged  to  take  an  oath  to  support  the 
Constitution  of  the  United  States,  and  to  support  this  constitution, 
under  the  penalties  of  perjury  under  the  territorial  laws. 

Sec.  10.  All  officers  appointed  to  carry  into  execution  the  provisions 
of  the  foregoing  sections  shall,  before  entering  upon  their  duties,  be 
sworn  to  faithfully  perform  the  duties  of  their  offices,  and  in  failure 
thereof  be  subject  to  the  same  charges  and  penalties  as  are  provided 
in  like  cases  under  the  territorial  laws. 

Sec.  11.  The  officers  provided  for  in  the  preceding  sections  shall 
receive  for  their  services  the  same  compensation  as  given  to  officers 
performing  similar  duties  under  the  territorial  laws. 

Sec.  12.  The  governor  and  all  other  officers  shall  enter  upon  the 
discharge  of  their  respective  duties  as  soon  after  the  admission  of  the 
State  of  Kansas,  as  one  of  the  independent  and  sovereign  States  of  the 
Union,  as  may  be  convenient. 

Sec.  13.  Oaths  of  office  may  be  administered  by  any  judge,  justice 
of  the  peace,  or  clerk  of  any  court  .of  record  of  the  Territory  or  the 
State  of  Kansas,  until  the  legislature  may  otherwise  direct. 

Sec.  14.  After  the  year  one  thousand  eight  hundred  and  sixty-four, 
whenever  the  legislature  shall  think  it  necessary  to  amend,  alter,  or 
change  this  constitution,  they  shall  recommend  to  the  electors  at  the 
next  general  election,  two-thirds  of  the  members  of  each  house  con- 
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curring  to  vote  for  or  against  calling  a  convention,  and  if  it  shall 
appear  that  a  majority  of  all  citizens  of  the  State  have  voted  for  a 
convention,  the  legislature  shall  at  its  next  regular  session  call  a  con-, 
vention,  to  consist  of  as  many  members  as  there  may  be  in  the  house 
of  representatives  at  the  time,  to  be  chosen  in  the  same  manner,  at 
the  same  places,  and  by  the  same  electors  that  choose  the  repre- 
sentatives ;  said  delegates  so  elected  shall  meet  within  three  months 
after  said  election,  for  the  purpose  of  revising,  amending,  or  changing 
the  constitution,  but  no  alteration  shall  be  made  to  affect  the  rights 
of  property  in  the  ownership  of  slaves. 

Sec.  15.  Until  the  legislature  elected  in  accordance  with  the  pro- 
visions of  this  constitution  shall  otherwise  direct,  the  salary  of  the 
governor  shall  be  three  thousand  dollars,  and  the  salary  of  lieutenant 
governor  shall  be  double  the  pay  of  a  State  senator,  and  the  -  pay  of 
members  of  the  legislature  shall  be  five  dollars  per  diem,  until  other- 
wise provided  by  the  first  legislature,  which  shall  fix  the  salaries  of 
all  officers  other  than  those  elected  by  the  people  at  first  election. 

Sbc.  16.  This  constitution  shall  take  effect  and  be  in  force  from  and 
after  its  ratification  by  the  people  as  hereinbefore  provided. 

Done  in  convention  at  Lecompton,  in  the  Territory  of  Kansas,  on 
the  seventh  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-seven,  and  of  the  independence  of  the  United 
States  of  America  the  eighty-second.  In  testimony  whereof,  we  have 
hereunto  subscribed  our  names. 


Atchison  County. 

Jun.  T.  Hereford. 
Isaac  S.  Hascal. 
Jas.  Adkins. 

Bourbon  County 

H.  T.  Wilson. 
B.  Little. 

Leavenworth  County. 

Jesse  Cormell. 
John  Dale  Henderson. 
Hugh  M.  Moore. 
Jarret  Todd. 
Wilburn  Chris tison. 
Samuel  J.  Kookogee. 
Lucian  J.  Eastin. 
Wm.  Walker. 
John  W.  Martin. 
Green  B.  Bedmon. 

Brown  and  Nemeha  Counties. 

Cyrus  Dolman. 
Henry  Smith. 

Douglas  County. 

W.  S.  Wells. 
Alfred  W.  Jones. 


Owen  C.  Stewart. 
L.  S  Boling. 
W.  T.  Spicely. 
H  Butcher. 

Lykins  County. 

Jacob  T.  Bradford. 
Wm.  A.  Haskell. 

Jefftrson  County. 

Thos.  D.  Chiles. 
Alexander  Bayne. 
W.  H.  Swift. 

Johnson  County. 

G.  W.  McKown. 
Batt  Jones. 
J.  H.  Danforth. 

Marshall  County. 

Wm.  H.  Jenkins. 
RUey  County. 

John  S.  Randolph. 
C.  K.  Mobley. 
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Doniphan  County  ^  Calhoun  County. 

Thos.  J.  Key.  Henry  D,  Oden. 

Samuel  P.  Blair. 

Jamew  J.  Bennolds.  Shavmee  County. 

William  Mathews* 

D.  Vanderslice.  Samuel  G.  Beed. 

Harvey  W.  Forman.  Ruek  Elmore. 

Linn   County. 

Milton  E.  Bryant. 

J.  CALHOUN, 
President  of  the  Convention  and  Delegate  from  the 

county  of  Douglas. 
CHARLES  J.  McILVAINE, 
Secretary  of  the  Convention. 


Lbcompton,  K.  T.,  January  14,  1868. 

The  within  is  a  true  and  perfect  copy,  as  compared  by  me,  of  the 
constitution  of  the  State  of  Kansas,  prepared  and  submitted  by  the 
constitutional  convention  at  Lecompton,  on  the  seventh  day  of  Novem- 
ber, A.  D.  1857. 

J.  CALHOUN, 
President  constitutional  convention. 


ORDINANCE. 

Whereas,  the  government  of  the  United  States  is  the  proprietor,  or 
will  become  so,  of  all  or  most  of  the  lands  lying  within  the  limits  of 
Kansas,  as  determined  under  the  constitution  ;  and  whereas  the  State 
of  Kansas  will  possess  the  undoubted  right  to  tax  such  lands  for  the 
support  of  her  State  government,  or  for  other  proper  and  legitimate 
purposes  connected  with  her  existence  as  a  State :  Now,  therefore,  be 
it  ordained  by  this  convention,  on  behalf  of  and  by  the  authority  of 
the  people  of  Kansas,  that  the  right  aforesaid  to  tax  such  lands  shall 
be,  and  is  hereby,  forever  relinquished,  if  the  conditions  following 
shall  be  accepted  and  agreed  to  by  the  Congress  of  the  United  States. 

Section  1.  That  sections  numbered  8, 16,  24,  and  36,  in  every  town- 
ship in  the  State,  or  in  case  either  of  said  numbered  sections  are  or 
shall  be  otherwise  disposed  of,  that  other  lands,  equal  thereto  in  value 
and  as  contiguous  as  may  be,  shall  be  granted  to  the  State  to  be  ap- 
plied exclusively  to  the  support  of  common  schools. 

Sec.  2.  That  all  salt  springs,  and  gold,  silver,  copper,  lead  or  other 
valuable  mines,  together  with  the  lands  necessary  for  their  full  occu- 
pation and  use,  shall  be  granted  to  said  State  for  the  use  and  benefit 
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of  said  State ;  and  the  same  shall  be  used  or  disposed  of  under  such 
terms  and  conditions  and  regulations  as  the  legislature  of  said  State 
shall  direct. 

Sbc.  3.  That  five  per  centum  of  the  proceeds  of  the  sales  of  all  public 
lands  sold  or  held  in  trust  or  otherwise  lying  within  the  said  State, 
whether  sold  before  or  after  the  admission  of  the  State  into  the  Union, 
after  deducting  all  expenses  incidental  to  the  same,  shall  be  paid  to 
the  said  State  of  Kansas  for  the  purpose  following,  to  wit :  two-fifths 
to  be  disbursed  under  the  direction  of  the  legislature  of  the  State  for 
the  purpose  of  aiding  the  construction  of  railroads  within  said  State, 
and  the  residue  for  the  support  of  common  schools. 

Sec.  4.  That  seventy-two  sections,  or  two  entire  townships,  shall 
be  designated  by  the  President  of  the  United  States,  which  shall  be 
reserved  for  the  use  of  a  seminary  of  learning,  and  appropriated  by 
the  legislature  of  said  State  solely  to  the  use  of  said  seminary. 

Sec.  5.  That  each  alternate  section  of  land  now  owned,  or  which 
may  hereafter  be  acquired  by  the  United  States,  for  twelve  miles  on 
each  side  of  a  line  of  railroad  to  be  established  or  located  from  some 
point  on  the  northern  boundary  of  the  State,  leading  southerly  through 
said  State  in  the  direction  of  the  Gulf  of  Mexico,  and  on  each  side  of 
a  line  of  railroad  to  be  located  and  established  from  some  point  on  the 
Missouri  river  westwardly  through  said  State  in  the  direction  of  the 
Pacific  ocean,  shall  be  reserved  and  conveyed  to  said  State  of  Kansas 
for  the  purpose  of  aiding  in  the  construction  of  said  railroad,  and  it 
shall  be  the  duty  of  the  Congress  of  the  United  States,  in  conjunction 
with  the  proper  authorities  of  this  State,  to  adopt  immediate  measures 
for  carrying  the  several  provisions  herein  contained  into  full  effect. 


■ 

Lbcompton,  K.  T.,  January  14,  1358. 

The  within  is  a  true  and  perfect  copy  of  the  ordinance  adopted  by 
the  constitutional  convention,  and  submitted  as  part  of  the  constitu- 
tion by  the  convention  which  assembled  at  Lecompton  on  the  5th  day 
of  September.  A.  D.  1857. 

J.  CALHOUN, 
President  Constitutional  Convention. 


$&*$& 


[Eeceived  on  Saturday  night,  30th  ultimo,  from  Colonel  Clarkson. — J.  B  ] 


Lbcompton,  E.  T.,  January  14,  1858. 

8ib  :  The  bearer  of  this,  Colonel  J.  J.  Clarkson,  will  deliver  to  you 
an  authentic  copy  of  the  constitution  recently  framed  by  the  conven- 
tion which  assembled  at  Lecompton  on  the  5th  day  of  September,  1857. 
By  the  terms  of  that  constitution,  and  the  action  of  the  people  under 
it,  it  is  made  my  duty  to  have  the  same  submitted  to  the  action  of 
the  Congress  of  the  United  States,  with  the  view  pf  the  admission  of 
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Kansas  into  the  Union  as  an  independent  State.  It  is  hoped,  there- 
fore, that  it  will  he  presented  by  you  to  the  consideration  of  Congress, 
with  such  suggestions  as  you  may  think  advisable  to  submit. 

The  question  whether  this  constitution  should  contain  a  clause 
making  Kansas  a  slave  State  or  not  was  submitted  to  a  vote  of  the 
people  of  the  Territory  on  the  21st  day  of  December,  1857,  and  re- 
sulted as  follows : 

For  the  constitution  with  slavery 6,226 

For  the  constitution  with  no  slavery 569 

Total  vote  for  the  constitution 6,795 

The  votes  for  the  two  sides  of  the  constitution  is  a  majority  over 
any  vote  previously  given  at  any  election  holden  in  the  Territory. 

The  constitution  is,  therefore,  by  its  own  requirements,  presented 
to  the  consideration  of  Congress,  and  Kansas  asks  for  admission  into 
the  Union  as  a  sovereign  State. 
I  am,  very  respectfully,  your  obedient  servant, 

J.  CALHOUN, 
President  of  the  Constitutional  Convention. 
His  Excellency  James  Buchanan, 

President  of  the  United  States. 


EXHIBIT  No.  7. 

An  act  submitting  the  constitution  framed  at  Lecompton  under  the 
act  of  the  legislative  assembly  of  Kansas  Territory,  entitled  "  An  act 
to  provide  for  the  taking  a  census  and  election  of  delegates  to  a  con- 
vention," passed  February  19,  A.  D.  1857.  An  act  to  provide  for  an 
election  on  the  submission  of  the  Lecompton  constitution. 

Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory 
of  Kansas  as  follows: 

Section  1.  That  an  election  shall  be  held  on  the  first  Monday  in  Jan- 
uary, A.  D.  1868,  between  the  hours  of  nine  o'clock  a.  m.,  and  six 
o'clock  p.  m.,  at  which  all  the  bona  fide  male  inhabitants  of  the  Ter- 
ritory of  Kansas,  over  twenty-one  years  of  age,  who  are  citizens  of  the 
United  States,  or  who  have  declared  (on  oath)  their  intention  to  become 
such,  and  who  shall  have  resided  in  said  Territory  thirty  days  next 
preceding  said  election,  and  ten  days  in  the  county  wherein  said  per- 
sons offer  to  vote,  may  vote  for  the  ratification  or  rejection  of  the 
constitution  adopted  by  the  late  constitutional  convention  at  Lecomp- 
ton, organized  under  the  act  of  the  19th  of  February,  A.  D.  1857, 
entitled  "  An  act  to  provide  for  the  taking  of  a  census  and  election  of 
delegates  to  a  convention. ' '  The  voting  shall  be  by  ballot,  as  follows : 
Those  voting  for  said  constitution  with  the  article  entitled  " slavery/' 
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shall  cast  a  ballot  with  the  words  "  for  the  constitution  framed  at  Le- 
compton,  with  slavery;"  and  those  voting  for  the  constitution  and 
against  the  article  entitled  "slavery,"  shall  cast  a  ballot  with  the 
words  u  ior  the  constitution  framed  at  Lecompton,  without  slavery ;" 
and  those  voting  against  the  constitution  shall  cast  a  ballot  with  the 
wtrds  "  against  the  constitution  framed  at  Lecompton." 

Sfic.  2.  It  shall  be  the  duty  of  the  governor  of  Kansas  Territory  to 
appoint  three  commissioners  in  each  county,  whose  duty  it  shall  be  to 
establish  voting  precincts  in  their  respective  counties,  and  appoint 
three  judges  of  election  in  each  precinct.  If,  at  the  hour  of  opening 
the  polls,  the  duly  appointed  judges  are  not  present,  or  if  they  shall 
fail  or  refuse  to  act,  then  the  voters  assembled  shall  have  power  to 
elect  judges  to  fill  the  vacancies  thus  occasioned. 

Sec.  3.  The  commissioners  provided  for  in  this  act  shall,  by  procla- 
mation, at  least  five  days  before  the  day  of  election  herein  provided 
for,  indicate  the  place  at  which  in  their  respective  counties  said  election 
shall  be  held,  and  the  judges  who  are  to  hold  the  elections  in  the 
several  precincts. 

Sec.  4.  Before  opening  the  polls  for  receiving  votes,  the  judges  of 
election  shall  be  duly  sworn  to  a  faithful  performance  of  their  duties. 
They  shall  provide  suitable  ballot  boxes  for  the  reception  of  the  ballots, 
and  shall  appoint  two  clerks,  who  shall  also  be  sworn  to  keep  each  a 
faithful  record  of  all  the  names  of  persons  depositing  their  votes  with 
said  judges.  At  the  closing  of  the  polls  the  judges  shall  count  and 
preserve  the  ballots,  and  oertify  at  the  bottom  of  the  list  of  voters  the 
number  of  votes  cast  in  each  of  the  forms  prescribed  in  the  second  sec- 
tion of  this  act,  which  certificate  shall  be  attested  by  the  clerks.  One 
of  the  list  of  voters  thus  certified  shall  be  deposited  with  one  of  the 
commissioners  provided  tor  in  this  act,  and  the  other  shall  be  imme- 
diately transmitted  to  the  governor  ;  in  his  absence,  from  any  cause, 
to  the  president  of  the  council  or  the  speaker  of  the  house  of  represent- 
atives of  the  legislative  assembly. 

Sbc.  5.  It  shall  be  the  duty  of  the  governor  of  the  Territory,  the 
president  of  the  council,  and  the  speaker  of  the  house  of  represent- 
atives, or  any  two  of  them,  immediately  upon  receiving  the  returns, 
to  examine  them  and  certify  to  the  result  of  the  vote  upon  the  consti- 
tution in  the  manner  herein  provided,  and  cause  the  same  to  be  made 
known  by  proclamation,  and  communicated  to  the  President  and 
Congress  of  the  United  States. 

Sac.  6.  Any  officers  of  an  election  herein  provided  for,  or  of  any 
other  general  or  special  election  which  may  hereafter  be  held  in  this 
Territory,  upon  any  question,  or  for  any  officers,  or  any  person  or 
persons  who  shall  knowingly  inscribe,  or  permit  to  be  inscribed  on 
the  poll  books  or  list  of  votes,  the  name  of  any  voter  not  actually 
present  and  voting,  or  the  name  of  any  person  not  entitled  to  vote,, or 
shall  knowingly  certify  to  a  false  list  of  voters,  or  shall  otherwise 
make  or  certify  to  any  false  returns,  knowing  the  same  to  be  false, 
•hall  be  deemed  guilty  of  felony,  and  upon  conviction  thereof  shall  be 
punished  by  imprisonment  in  the  penitentiary  for  not  less  than  one 
nor  more  than  five  years. 
Sbc  7.  In  all  offences  arising  under  any  of  the  provisions  of  this 
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act  the  probate  judges  of  the  several  counties  shall  have  exclusive  and 
original  jurisdiction,  and  shall  have  the  same  powers  in  summoning 
juries,  and  in  all  other  matters  appertaining  to  the  arrest,  trial,  con- 
viction, and  punishment  of  such  offenders  as  are  now  by  law  vested 
in  the  district  courts  in  cases  of  felony:  Provided,  that  if  any  probate 
judge  shall  refuse  to  issue  writs,  or  in  any  manner  to  proceed  under 
this  act,  the  prosecution  may  be  instituted  before  the  probate  court  of 
any  adjoining  county. 

Sec.  8.  All  acts  and  parts  of  acts  conflicting  with  the  provisions  of 
this  act  shall  be,  and  the  same  are  hereby,  repealed. 

Sec.  9.  The  passage  of  this  act  shall  be  taken  and  deemed  sufficient 
notice  for  the  holding  of  said  election. 

Sec.  10.  Any  person  not  legally  authorized  by  the  foregoing  pro- 
visions of  this  act,  who  shall  cast  his  vote  at  the  election  herein  pro- 
vided for,  hhall  be  deemed  guilty  of  felony,  and  upon  conviction 
thereof  shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars, 
or  shall  suffer  imprisonment  not  more  than  one  year,  or  both,  at  the 
discretion  of  the  court. 

Sec.  11.  All  officers  provided  for  by  the  provisions  of  this  act  shall 
receive  such  compensation  as  may  hereafter  be  provided  by  law. 

Sec.  12.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. ' 

Approved  December  17, 1857, 
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EXHIBIT  No.  8. 

"  la  accordance  with  the  provisions  of  an  act  entitled  '  An  act  sub- 
mitting the  constitution  framed  at  Lecompton  under  the  act  of  the 
legislative  assembly  of  Kansas  Territory,  entitled  An  act  to  provide 
for  taking  a  census  and  election  of  delegates  to  a  convention/  passed 
February  19,  A.  D.  1857,  the  undersigned  announce  the  following  as 
the  official  vote  of  the  people  of  Kansas  Territory  on  the  questions  as 
herein  suboytted  on  the  4th  day  of  January,  1858 : 
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Total 

10, 226 

138 

24 

"  6ome  precincts  have  not  yet  sent  in  their  returns,  but  the  above- 
i»  the  complete  vote  received  to  this  date. 

"J.  W.  DENVER, 
"  Secretary  and  Acting  Governor* 
"O.  W.  BABCOOK, 
"  President  of  the  Council* 
"  Gh  W.  DEITZLEB, 
"  Speaker  of  the  House  of  Representatives* 

"Ja!TOakt26,  1858." 


H.  Bep.  Com.  377 7 
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EXHIBIT  No.  9.  t 

Washington  Cmr,  February  16,  1858. 

Sir  :  In  reply  to  your  communication  of  the  15th  instant,  request- 
ing me  to  furnish  yott  with  such  facts  as  are  legitimately  connected 
with  the  application  of  Kansas  for  admission  into  the  Union  as  a  State 
of  this  confederacy,  I  submit  the  following  statement : 

From  the  earliest  settlement  of  Kansas  Territory  under  the  or- 
ganic act,  there  has  appeared  a  party  which,  by  force  or  fraud  or 
violence,  has  exhibited  the  determination  to  fasten  their  own  peculiar 
views  upon  the  institutions  of  Kansas,  regardless  of  right  or  law.  At 
the  first  election  for  members  of  the  territorial  legislature,  this  fac- 
tious and  lawless  party  were  beaten  by  the  party  then  known  as  the 
pro-slavery  party,  and,  repudiating  the  legislature  thus  elected,  these 
factionists  and  insurgents  planted  themselves  above  all  law,  and  mani- 
fested a  determination  to  carry  out  their  own  purposes  irrespective  of 
any  legal  enactment.  In  this  position  they  have  held  themselves  to 
the  present  day.  Tbe  Topeka  constitution  and  armed  resistance  to 
the  execution  of  law  resulted  from  this  position,  and,  as  a  matter  of 
course,  there  has  never  been  any  civil  government  actually  enforced 
in  Kansas. 

The  result  of  the  first  territorial  election  is  made  the  basis  for  per- 
sistent resistance  to  the  laws.  It  is  alleged  by  the  discontents  that 
the  result  of  the  first  election  was  controlled  by  the  citisens  of  Mis- 
souri, and  that  consequently  the  laws  enacted  by  that  legislature  were 
not  binding.  I  need  not  elaborate  this  point,  for  it  has  been  fully 
discussed  before  the  public. 

The  report  of  Judge  Douglas  to  the  Senate  during  the  last  Congress 
shows  very  clearly  that  a  majority  of  the  members  of  each  House 
were  elected  without  dispute.  But  I  think  it  important  to  call  atten- 
tion to  one  fact  bearing  on  this  point  with  which  you  may  not  be 
familiar.  It  is  that  Governor  Reeder  ordered  the  census  on  which  this 
first  election  was  based  to  be  taken,  and  directed  that  the  States  from 
which  the  emigrants  then  in  the  Territory  came  should  be  reported  in 
the  returns.  This  record,  as  now  on  file  in  the  secretary's  office  at 
Lecompton,  shows  that  a  large  majority  of  the  inhabitants  were  from 
slave  States,  only  three  districts  of  the  seventeen  in  the  whole  Terri- 
tory showing  majorities  of  emigrants  from  the  free  States.  Hence  th« 
right  of  suffrage  may  have  been  abused  at  certain  points  in  the  Terri- 
tory on  that  occasion,  yet  I  believe  the  result  was  in  accordance  with 
the  will  of  the  majority  of  the  bona  fide  inhabitants  of  the  Territory. 

When,  under  the  mistakes  of  Governor  Walker  and  Secretary  Stan- 
ton, the  democratic  or  law  and  order  party  was  divided  and  defeated, 
and  the  black  republicans  obtained  control  in  the  existing  legislature, 
then  all  scruples  as  to  elections  and  law  were  laid  aside  to  suit  the 
convenience,  interest,  and  necessity  of  their  new  position.  Under  the 
provisions  of  the  territorial  law  they  refused  to  register  and  vote  tor 
delegates  to  a  constitutional  convention,  for  the  reason  that  the  enact- 
ment was  "  bogus  ;"  and  yet,  under  the  same  provisions,  they  have 
just  now  provided  lor  an  election  of  delegates  to  a  convention  to  pre- 
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?ire  for  the  action  of  Congress  a  black  republican  constitution, 
he  laws  are  good  when  they  suit  their  interests  and  policy  ;  the 
nroe  laws  are  "  bogus'  *  and  oppressive  when  they  result  in  submit* 
ting  to  the  people  of  the  Territory  whether  Kansas  shall  be  a  slave 
or  a  free  State.  In  the  one  c  ise  they  cannot  yield  to  law,  because 
they  apprehend  the  result ;  in  the  other  they  have  every  confidence  in 
the  same  law,  because  they  know  they  will  meet  with  no  opposition 
from  the  friends  of  law  and  order  in  the  Territory. 

The  first  legislative  assembly  of  the  Territory  provided  that,  at  the 
next  general  election  for  delegate  to  Congress  and  members  of  the 
legislature,  a  vote  should  be  taken  for  and  against  a  convention  to 
adopt  a  constitution  for  the  State  of  Kansas.  The  vote  was  almost 
unanimous  for  such  a  convention.  This  expression  of  the  law  and 
order  party,  taken  in  connexion  with  the  previously  expressed  desire 
of  the  republican  party,  showed  that  the  whole  people  of  the  Territory 
were  desirous  of  changing  the  territorial  for  a  State  government. 
The  legislature  which  was  elected  at  the  time  this  vote  was  taken, 
and  which  assembled  on  the  second  Monday  of  January,  1857,  passed 
an  act  by  which  all  the  voters  of  the  Territory  were  called  upon  to 
express  their  views  on  the  formation  of  a  constitution,  on  the  presump- 
tion that  the  whole  people  of  the  Territory  desired  to  paps  into  a  State 
government.  This  fact  provided  for  a  registry  of  voters,  an  election 
in  June,  and  a  meeting  of  the  delegates  in  the  month  of  September, 
1857,  to  form  a  constitution  for  the  State  of  Kansas.  The  registry  of 
voters,  the  election  in  June  last,  and  the  action  of  the  convention  are 
more  especially  made  the  subjects  of  controversy  and  investigation. 

The  registry  is  complained  of  as  unfair  and  unjust,  for  the  reason 
that  it  disfranchises  the  people  of  a  large  number  of  the  counties  in 
the  Territory ;  and  the  impression  is  sought  to  be  made  that  these 
disfranchised  counties  contain  a  large  portion  of  the  people  of  the 
Territory.  That  the  rigistry  of  voters  was,  to  some  extent,  imperfect, 
i*  conceded,  but  that  the  defects  have  been  recklessly  magnified  is 
equally  true.  The  complaint  is  not  against  the  law,  but  the  manner 
in  which  it  was  executed  ;  and  yet  its  execution  would  have  been 
complete  but  for  the  resistance  of  those  who  now  make  its  failure  a 
'object  of  complaint.  The  complete  and  accurate  execution  of  this 
law  depended,  in  some  measure,  upon  the  action  of  the  inhabitants 
themselves.  It  was  modeled,  in  some  measure,  after  what  was  known 
**  the  Toombs'  bill,"  and  with  the  aid  of  all  the  people  could  not 
hare  failed  to  accomplish  the  end  in  view.  But  a  large  number  of  the 
republican  leaders  took  ground  against  its  execution,  alleging,  as  was 
their  custom,  that  it  was  of  bogus  origin  ;  they  advised  their  partizans 
to  withhold  their  names  and  refuse  to  be  rigistered.  This  spirit  of  in- 
subordination rendered  the  duties  of  the  officers  exceedingly  difficult 
to  execute.  In  several  instances  the  officers  were  forcibly  driven  from 
the  execution  of  the  law,  and  this  by  the  same  men  win  afterwards 
make  its  partial  execution  the  subject  of  bitter  denunciation  and  com- 
plaint. 

Ton  are  already  in  possession  of  the  fact  that  the  unorganized  coun- 
ties were  attached,  for  local  government  purposes,  to  the  neighboring 
organized  counties  under  the  laws  of  the  Territory,  and  thus,  with 
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few  exceptions,  the  whole  people  of  the  Territory  had  the  opportunity 
of  registering  their  names. 

The  law  provided  that  every  free  male  inhabitant,  a  citizen  of  the 
United  States,  in  the  Territory  on  the  15th  day  of  March,  1857,  and 
over  twenty-one  years  of  age,  should  be  permitted  to  register  his  name, 
and  thus  qualify  himself  to  vote  at  the  June  election  for  delegates  to 
the  constitutional  convention.     This  law  of  the  territorial  legislature, 
like  all  others,  was  repudiated  and  resisted  by  the  abolition  or  black 
republican  leaders.  They  absolutely  refused  to  permit  a  registry  in  every 
part  of  the  Territory,  or  to  acquiesce  in  the  provisions  oi  wbat  they 
called  a  bogus  law.     This  resistance  to  the  law  was  open  and  public, 
and  hence  the  officers  entrusted  with  the  registry  of  votes  were  unable 
fully  and  completely  to  discharge  their  duties.     As  conclusive  proof 
of  this,  the  judges  of  probate  of  Franklin,  Anderson,  and  Allen  coun- 
ties, three  of  Governor  Walker's  disfranchised  counties,  were  forcibly 
prevented  irom  executing  the  law,  and  upon  their  attempting  to  do  so 
were  driven  out  of  their  counties  with  violence,  and  threatened  with 
death  if  they  persisted.     The  registry,  therefore,  was  not  complete,  and 
its  failure  was  not  attributable  to  either  the  law  or  the  officer,  but  to  the 
stubborn  refusal  of  the  abolitionists  and  republicans  to  comply  with  the 
legal  provision.     Every  man  in  the  Territory  could  have  registered  his 
name  and  voted  at  the  June  election  for  delegates.     That  he  did  not  do 
so  was  his  own  fault.     He  was  not  disfranchised  either  by  the  law  or  the 
officer,  but  by  his  own  stubborn  refusal  to  avail  himself  of  the  benefits 
of  the  law.     He  refused  to  exercise  his  proper  legal  rights,  and  for 
this  refusal  Governor  Walker  and  Secretary  Stanton  put  in  the  plea 
that  he  was  disfranchised.      Notwithstanding  the  obstacles  so  en- 
countered by  the  officers,  some  nine  thousand  persons  were  registered, 
and  were  thus  qualified  to  vote  for  delegates  to  the  convention.     And 
when  it  is  considered  that  at  the  fall  election,  in  October,  that  less  than 
12.000  votes  were  polled,  after  an  excited  contest,  (embracing  most  of  the 
emigrants,)  every  one  will  perceive  that  the  March  registry  must  have 
embraced  most  of  the  voters  of  the  Territory.     Many  ot  the  counties 
called  disfranchised  by  Governor  Walker  contained  no  population, 
and  had  nevei  been  organized  ;  and  all  of  them  united  did  not  prob- 
ably contain  a  thousand  votes.    Such  of  them  as  were  organized  could 
have  had  a  registry  of  voters  if  they  had  desired  it.  As  it  was,  Mr.  Secre- 
tary Stanton,  then  acting  governor,  took  the  returned  registry  and 
acted  upon  il,  and  apportioned  the  delegate  representation  in  the 
several  counties.     The  law  provided  that  the  convention  should  con- 
sist of  sixty  delegates.  These  sixty  delegates  Mr.  Stanton  apportioned 
to  the  counties  where  the  voters  had  been  registered.    It  seems  to  me, 
if  a  large  proportion  of  the  people  were  disfranchised,  that  then 
would  have  been  the  time  for  his  patriotism  to  have  exhibited  itself 
and  suggested  some  mode  of  relief.     He  however  acted  correctly  and 
in  strict  conformity  with  law ;  and  it  was  until  his  sympathies  were 
subsequently  awakened  to  the  sufferings  and  wrongs  of  the  poor  re- 
publicans and  abolitionists,  who,  in  his  estimate,  were  "  nineteen  in 
twenty"  of  the  population,  that  this  terrible  wrong  of  disfranchise- 
ment was  discovered  and  published  to  the  world.     There  is  neither 
good  sense,  truth,  or  honesty  in  all  this  declamation  about  disfran- 
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chtsed  people  and  counties.  The  truth  is,  that  the  whole  republican 
party  refused  to  register  their  names  and  vote ;  and  when  told  by 
their  friends  abroad  that  they  had  no  right  to  complain  of  the  com-* 
position  and  action  of  the  constitutional  convention,  Messrs.  Walker 
and  Stanton  put  in  this  idle  plea  about  disfranchisement,  and  came 
vp  here  and  presented  it  with  as  much  gravity  as  if  it  were  really 
entitled  to  consideration. 

At  the  election  of  delegates  in  June  last  there  was  no  contest,  and 
bat  few  votes  polled.  Not  one  in  three  of  the  democratic  party  visited 
the  polls.  The  republicans  and  abolitionists  all  refused  to  vote. 
Without  a  contest  men  cannot  be  induced  to  vote  any  where,  for,  as 
the  result  is  known  beforehand,  men  prefer  to  remain  at  home,  in  at- 
tendance upon  their  own  business,  rather  than  lose  time  and  money 
where  nothing  is  to  be  gained  by  it. 

The  result  of  the  election  was  satisfactory  to  the  whole  democratic 
party  of  the  Territory,  and  with  very  few  exceptions  the  labors  of 
the  convention  were  approved  by  that  party  on  the  21st  of  December 
last. 

The  failure  of  the  convention  to  submit  the  whole  constitution  to  a 
Tote  of  the  people  has  been  the  subject  of  constant  and  ungenerous 
criticism,  and  it  is  due  to  myself  to  say  that,  while  I  differed  with  a 
majority  of  my  colleagues,  and  voted  to  submit  the  whole  constitution 
to  the  people,  I  never  doubted  the  right  of  the  convention  to  make 
and  adopt  a  constitution  and  send  it  up  to  Congress  without  the  sub- 
mission of  any  part  of  it  to  a  popular  vote. 

I  met  Acting  Governor  Stanton  in  Lecompton  some  two  or  three 
weeks  after  he  arrived  in  Kansas  in  April  last.  In  a  conversation  at 
icy  office  on  the  constitution,  and  the  manner  of  submitting  it  to  a 
▼ote  of  the  people,  he  informed  me  that,  with  the  exception  of  the 
question  of  slavery,  there  could  be  no  serious  difference  of  opinion 
among  the  people ;  that  the  question  of  slavery  was  the  only  one 
necessary  to  be  submitted  to  a  vote  of  the  people  ;  that  the  constitu- 
tion about  to  be  formed  by  the  convention,  with  the  exception  of  the 
question  of  slavery,  should  be  sent  to  Congress  for  approval  without 
submission.  These  same  views  had  been  previously  expressed  by  Mr. 
Stanton  in  a  speech  at  Leavenworth  city ;  and  that  the  convention 
subsequently  adopted  the  plan  of  which  Mr.  Stanton  was  the  early 
advocate  should  not  be  peculiarly  offensive  to  him. 

It  is  true  that  when  Governor  Walker  arrived  in  Kansas  he  as- 
sumed a  different  position  ;  but  his  isothermal  argument,  his  planting 
himself  against  slavery  in  the  Territory,  his  casting  the  weight  of  his 
preat  personal  and  official  influence  in  the  scale  in  favor  of  making 
Kansas  a  free  State,  lost  him,  at  once,  two-thirds  or  three-fourths  of 
the  democratic  party,  and  made  every  effort  of  his  towards  controlling 
the  action  of  the  convention  utterly  powerless.  Mr.  Stanton  had 
given  direction  to  the  public  sentiment,  and  Governor  Walker  could 
Berer  change  it  If  Governor  Walker  had  never  appeared  in  Kansas 
there  would  have  been  no  difficulty.  The  whole  people  would  have 
^seated  to  Mr.  Stanton's  proposition  and  voted  for  Kansas  as  a  slave 
Btate  or  a  free  State  under  the  proposition  submitted  by  the  conven- 
tion.   Mo  man  in  Kansas  ever  spoke  or  thought  of  any  other  issue 


102  CONSTITUTION  OF  KAN8A8. 

than  that  presented  by  the  question  of  slavery.  There  is  no  material 
difference  between  free  State  constitutions,  especially  in  those  which 
have  been  framed  or  modified  in  the  last  quarter  of  a  century.  A  free 
State  constitution  of  this  day  is  an  instrument  well  understood  in 
all  its  parts.  The  free  State  side  of  the  Lecompton  constitution  is 
as  good  a  free  State  constitution  as  can  be  found  in  the  Union.  It 
differs  but  slightly  from  the  Topeka  constitution,  or  of  any  of  the 
free  States  north  or  west.  The  great  question,  and  the  only  ques- 
tion, was  that  of  slavery.  The  people  of  Kansas,  but  for  the  opposi- 
tion of  Governor  Walker,  would  most  willingly  have  determined  the 
question  upon  the  proposition  submitted  by  the  convention.  The  New 
York  Tribune,  well  Known  as  the  leading  organ  of  the  republican 
party,  in  several  of  its  numbers,  took  the  ground  that  if  the  Lecompton 
convention  desired  to  settle,  fairly  and  forever,  the  vexed  question  of 
slavery,  that  it  could  be  done  by  submitting  the  Topeka  and  Lecomptou 
constitutions,  a  free  State  and  slave  State  constitution,  to  the  fair  vote 
of  the  people,  and  allow  them  to  determine  as  between  the  two. 

This  was  practically  done,  for  the  convention  submitted  to  the  people 
substantially  the  Topeka  and  a  slave  State  constitution.  The  repub- 
licans, influenced  to  a  great  extent  by  Governor  Walker,  refused  to 
vote  for  their  free  State  side  of  the  constitution,  and  consequently  the 
slavery  side  was  adopted. 

It  is  alleged  that  the  constitution  does  not  embody  the  will  of  the 
majority  of  the  people,  and  for  that  reason  the  State  should  not  be 
admitted.  But  it  is  not  pretended  that  a  majority  have  not  manifested 
an  earnest  desire  to  change  from  a  Territorial  to  a  State  government, 
or  that  a  large  majority  of  the  people  have  not  to  some  extent  recog- 
nized the  new  constitution.  It  is  true  that,  if  the  ex  parte  vote  cast 
by  the  republicans  on  the  fourth  of  January  against  the  constitu- 
tion, coula  be  treated  as  reliable,  and  as  affecting  the  formation 
of  the  constitution,  the  objection  would  be  forcible ;  nor  do  I  pre- 
tend to  say  that,  if  all  the  imhabitants  had  come  to  the  polls  on 
the  21st  of  December  and  voted  on  the  slavery  article,  the  result 
.would  have  been  in  favor  of  the  slavery  side  of  the  constitution; 
but  this  I  do  know,  that  the  ascendency  of  the  republicans  in 
Kansas,  if  they  have  the  ascendency  at  all,  is  not  by  any  means 
so  complete  as  they  pretend.  They  report  over  10,000  votes  against 
the  constitution  at  the  election  on  the  4th  of  January  last,  and 
I  should  have  been  no  more  surprised  at  a  report  of  15,000  or 
20,000 ;  but  for  State  officers  their  highest  vote,  including  the  631 
illegally  cast  under  Stanton  commissioners,  and  reported  to  Gov- 
ernor Denver,  is  but  7,059  ;  whilst  the  vote  for  the  two  sides  of  the 
Lecompton  constitution  on  tho  21st  day  of  December  was  6,794, 
and  the  legally  cast  democratic  vote  for  State  officers  on  the  4th  of 
January  is  6,581,  as  counted  on  the  14th  of  January. 

I  am  perfectly  aware  of  the  broad  allegations  of  fraud  which  have 
been  made  against  the  vote  of  the  21st  of  December,  whilst  but  little 
has  been  said  in  relation  to  the  frauds  committed  at  the  territorial 
election  again?*,  the  constitution  on  the  4th  of  January.  I  do  not  care 
to  trouble  you  with  these  details,  for  I  know  they  have  no  proper 
bearing  upon  the  question  of  the  legality  and  regularity  of  the  appli- 
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cation  of  the  Territory  for  admission  as  a  State  ;  but  the  vote  against 
the  constitution  in  Leavenworth  and  other  counties  looks  quite  as 
much  like  fraud  as  could  by  possibility  have  been  committed  under 
any  circumstances  whatever. 

There  were  nearly  14,000  votes  polled  for  State  offices  under  the 
constitution,  exhibiting  almost  an  unanimons  desire  on  the  part  of  the 
people  of  Kansas  to  be  relieved,  by  the  establishment  of  a  State  gov- 
ernment, from  the  vexations  and  troubles  which  have  surrounded 
them  since  the  organization  of  the  Territory. 

They  know  that,  if  Kansas  be  admitted  into  the  Union  as  a  State, 
all  redress  of  grievances  and  shaping  of  their  own  institutions 
will  be  left  on  their  own  hands.  They  have  no  idea  that  the  Missouri 
compromise  was  repealed  to  enable  them  to  determine  any  other  than 
the  slavery  question ;  all  other  questions  were  within  their  control  be- 
fore. This  question  they  have  had,  and  will  continue  to  have,  an  op- 
portunity to  control,  and  they  can  see  in  the  continuation  of  the  strug- 
gle nothing  but  strife  and  loss  and  vexation  to  themselves  for  the 
benefit  of  political  agitators,  who  neither  share  their  troubles  nor  par- 
ticipate in  their  losses. 

These  are  the  considerations  which  pertain  to  the  constitution,  the 
action  of  the  people  of  Kansas,  and  the  action  sought  from  the  Con- 
gress of  the  United  States.  But  alleged  frauds  at  the  election  on  the 
4th  of  January,  under  the  constitution,  and  my  own  action,  or  sup- 
posed action,  upon  the  returns  of  that  election,  are  made  to  bear  upon 
the  application  of  Kansas  for  admission  as  a  State.  I  have  said  in  this 
all  that  I  can  think  belongs  to  the  subject  as  presented  to  Congress, 
and  shall  say  through  the  public  press  what  I  know  of  the  election  of 
January  4,  under  the  constitution,  and  what  will  be  my  action 
thereon,  with  which  matters  I  cannot  perceive  that  Congress  has  any- 
thing to  do. 

Respectfully,  your  obedient  servant. 

J.  CALHOUN, 
President  of  Constitutional  Convention  of  Kansas. 

Hon.  James  L.  Green, 

United  States  Senate. 
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THE    MINORITY    REPORT    OF    THE    SELECT 

COMMITTEE  OF  FIFTEEN. 

The  undersigned  members  of  the  Select  Committee  of  Fifteen  of 
the  House  of  Representatives  appointed  to  investigate  certain  matters 
in  relation  to  Kansas,  disagreeing  with  the  views  and  conclusions  of 
the  majority  in  the  written  statement  submitted  by  them,  will,  with 
the  permission  of  the  House,  present  a  counter  statement. 

After  a  protracted  struggle  in  the  House,  commencing  on  Friday, 
February  6,  the  following  resolution  was  adopted : 

"  BewJlved,  That  the  message  of  the  President  concerning  the  con- 
stitution framed  at  Lecompton,  in  the  Territory  of  Kansas,  by  a  con- 
vention of  delegates  therein,  and  the  papers  accompanying  the  same, 
be  referred  to  a  select  committee  of  fifteen,  to  be  appoioted  by  the 
Speaker ;  that  said  committee  be  instructed  to  inquire  into  all  the 
facts  connected  with  the  formation  of  said  constitution,  and  the  laws 
under  which  the  same  was  originated,  and  into  all  such  facts  and  pro- 
ceedings as  have  transpired  since  the  formation  of  said  constitution 
having  relation  to  the  question  of  propriety  of  the  admission  of  said 
Territory  into  the  Union  under  said  constitution,  and  whether  the  same 
is  acceptable  and  satisfactory  to  a  majority  of  the  legal  voters  of 
Kansas ;  and  that  the  said  committee  have  power  to  send  for  persons 
and  papers." 

The  circumstances  under  which  this  order  of  the  House  was  passed 
are  fresh  in  our  memories,  and  well  calculated  to  make  an  impression 
upon  the  country.  The  subject  of  Kansas  affairs  from  the  start  has 
been  surrounded  with  many  difficulties.  The  President,  who  is  charged 
by  the  Constitution  to  give  to  Congress  information  from  time  to  time, 
has  essayed  to  perform  this  duty,  but  with  so  little  success  that  the 
House  deemed  something  more  required — so  little  in  fact  that  of  five 
governors  selected  by  himself,  or  his  predecessor,  for  the  Territory  of 
Kansas,  there  is  not  one  that  is  not  now  at  open  issue  with  the  Presi- 
dent's statements  and  conclusions ;  and  these  persons,  having  all  been 
deprived  of  office  by  executive  power,  guilty  of  the  delusion  of  car- 
rying out  their  written  instructions  instead  of  the  higher  law  of  party, 
may  have  been  referred  to  among  those  described  in  the  late  message 
as  "  in  a  state  of  rebellion  against  the  government  under  which  they 
lived." 

Some  of  the  men  who  have  held  the  office  of  governor  of  Kansas 
have  been  statesmen  of  ripe  experience,  and  from  their  official  rela- 
tion and  personal  observation  were  as  well  qualified  to  present  a  state- 
ment of  the  true  condition  of  affairs  as  any  men  in  the  nation,  from 
the  highest  to  the  lowest.  The  statements  of  these  men  cannot  be 
invalidated  by  charging  them  with  a  complicity  in  "  abolition  move- 
ihents."  Their  birthplaces  and  party  associations  will  challenge  all 
allowances  for  any  leaning  as  against  the  President  of  their  choice. 
Tf  they  testify  against  him,  it  must  be  on  compulsion.     While  we 
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listen  to  the  eager  statements  and  elaborate  arguments  of  the  Presi- 
dent, venerable  for  his  age  and  length  of  service,  we  ought  not  to 
turn  a  deaf  ear  to  the  reluctant  facts  and  logic  extortel  from  those 
in  the  full  vigor  of  manhood,  and  with  the  largest  opportunities  for 
accurate  information.  But  the  majority  of  the  committee  have 
promptly  defeated  all  resolutions  presented  to  obtain  further  evidence 
from  this  source,  although  the  witnesses  were  at  hand,  and  might 
lave  been  examined  with  little  delay  and  little  expense.  The  majority 
appear  to  have  adopted  a  fixed  line  of  argument  in  behalf  of  the  Le- 
oompton  constitution,  and  all  facts  which  might  obstruct  that  line  of 
argument  they  appear  to  have  regarded  as  irrelevant ;  therefore  unne- 
cessary to  them,  and,  if  so,  useless  to  the  minority. 

The  House  decided  we  should  inquire  into  all  the  facts,  proceedings, 
and  laws  relating  to  the  propriety  of  the  admission  of  Kansas  into 
the  Union,  and,  also,  whether  the  constitution  is  "  acceptable  and  sat- 
isfactory to  a  majority  of  the  legal  voters  ;  "  but  the  majority  assume 
that  there  are  no  facts  or  proceedings  embraced  which  are  not  already 
in  possession  of  the  House — resting  the  case,  not  upon  its  equity  or 
propriety,  but  upon  the  allegation  that  the  record  is  complete,  and 
refuse  to  change  or  set  it  aside  for  any  fraud,  whether  proven  or  not. 
They  seem  to  assume  there  is  a  bond  which,  prima  facie,  gives  to  them 
the  pound  of  flesh,  and,  refusing  all  inquiry  into  its  validity,  inexora- 
bly demanded  the  penality,  and  to  be  cut  of  nearest  the  heart  of  Kansas. 
This  assumption,  like  the  refusal  to  submit  the  constitution  of  Kansas 
to  a  full  and  fair  vote  of  the  people,  is  a  confession  that  a  thorough 
investigation  would  show  this  extraordinary  document  was  not  legally 
formed,  made,  or  adopted  ;  and  that,  instead  of  being  acceptable  and 
satisfactory  to  a  majority,  it  is  hated,  scorned,  and  will  be  resisted  by 
the  people  of  Kansas  to  the  last  extremity,  and  therefore  ought  to 
he  rejected.    With  the  power  accorded  to  the  committee  by  the  House 
to  send  for  persons  and  papers,  we  might  have  established  this  beyond 
all  cavil,  though  now  established  beyond  all  legal  or  moral  doubt ;  but 
the  minority,  at  the  first  step,  were  voted  down  by  the  majority,  as 
they  were  upon  all  the  main  issues  or  resolutions  presented  save  one, 
which  called  for  a  statement  made  by  John  Calhoun  of  little  conse- 
quence and  no  legal  authority,  and  supposed  to  be  favorable  to  the 
views  of  the  majority.    This  statement,  the  records  show,  the  majority 
were  ready  to  receive  and  have  used — loose,  irresponsible,  and  ex 
parte  as  it  was — while  they  refused  to  summon  the  same  witness,  and 
have  him  examined  under  the  sanction  of  an  oath.    Can  it  be  possible 
they  would  have  us  give  credit  to  the  statements  of  a  witness  whose 
oath  they  decline? 

If  this  witness  had  been  sworn,  he  would  have  been  called  upon  to 
testify  whether  the  constitution  had  not  been  subjected  to  as  great 
manipulation  while  in  his  hands  as  the  returns  of  Delaware  Agency. 
There  was,  at  the  time,  as  much  mystery  hanging  over  his  non-publi- 
cation of  the  constitution  as  there  has  been  ever  since  over  his  non- 
piolication  of  the  returns  of  the  January  election.  Proved  to  be  a 
particeps  criminis  in  one  fraud,  where  he  was  not  even  less  suspected 
than  the  other,  we  are  not  satisfied  that  the  Lecompton  constitution, 
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88  presented,  is  the  one,  in  all  its  parts,  which  was  agreed  to  by  the 
delegates  while  assembled  in  convention. 

Q  he  action  of  the  majority  of  this  committee  will  doubtless  be  ex- 
plained by  themselves,  but  it  does  not  appear  to  us  as  defensible,  nor 
can  we  believe  it  will  prove  more  acceptable  and  satisfactory  to  the 
House  than  was  the  action  of  the  Lecompton  convention  to  a  majority 
of  the  people  of  Kansas.  Instead  of  investigating  the  facts  for  the  action 
of  the  House,  the  majority  tender  their  views,  and  these  they  ask  the 
House,  without  investigation,  to  adopt.  Foreign  as  we  conceive  this 
to  be  from  our  duty,  we  are  compelled  to  follow  the  example  thus  set. 

The  questions  of  inquiry  upon  the  application  of  new  States  have 
been — 

1.  In  relation  to  the  sufficiency  of  population.  Here,  while  this  may 
be  conceded,  we  emphatically  deny  that  any  such  sufficiency  have  had 
any  part  or  lot  in  the  Lecompton  constitution. 

2.  Is  the  constitution  republican  in  its  form  f    This  we  deny,  on  the 

f  round  that  no  constitution  can  be  republican  which  was  neither  made 
y  nor  embodies  the  will  of  the  majority.     The  third  query,  as  pro- 
pounded by  Mr.  Buchanan  in  the  cas°  of  Michigan,  is — 

3.  "  Are  they  waiting  to  enter  the  Union  on  the  terms  we  propose  f  " 
No  1  Fifteen  thousand  voters  can  be  counted  to-day  in  Kansas  who 
look  upon  the  terms  with  abhorence;  and  if  there  be  twenty-five  hun- 
dred in  favor  of  it,  they  have  only  said  so  when  coupled  with  the  land 
grab  in  the  ordinance,  which  we  do  not  "propose."  There  is  no  au- 
thority for  saying  that  any  body  in  Kansas  is  wailing  to  enter  on  our 
terms.  The  majority  of  this  committee  slur  this  inquiry,  and  place 
instead  another,  touching  "  the  regularity  of  the  proceedings."  That 
is  equally  fatal  to  their  argument,  as  it  suggests  the  need  of  an  en- 
abling act  on  the  part  of  Congress.     No  such  act  was  passed. 

In  the  case  of  Michigan,  already  referred  to,  Mr.  Buchanan  said: 

"  No  senator  will  pretend  that  their  Territorial  legislature  had  any 
right  whatever  to  pass  laws  enabling  the  people  to  elect  delegates  to 
a  convention  for  the  purpose  of  forming  a  State  constitution.  It  was 
an  act  of  usurpation  on  their  part." 

So  far  as  "  regularity  "  is  concerned,  the  action  of  the  Territorial 
legislature  is  illegitimate  without  the  authority  of  Congress.  Irre- 
gularities are  indeed  overlooked  when  the  people  are  waiting  to  enter 
the  Union  on  the  terms  proposed,  and  when  the  constitution  embodies 
the  sense  of  the  majority,  but  never  otherwise ;  and  ten  times  never 
when  the  "  regularity  "  is  confined  to  that  hammered  out  of  persist- 
ent links  of  fraud. 

The  President,  in  his  recent  message,  assumes  to  draw  a  dividing 
line  between  the  parties  in  Kansas,  styling  one  as  "  loyal "  and  the 
other  as  "  enemies  to  the  Territorial  government/'  meaning  thereby 
to  cast  odium  upon  those  who  prefer  a  free  State  constitution  to  the 
constitution  with  slavery.  It  is  not  a  little  remarkable  that  all  the 
proceedings  of  the  pro-slavery  party  in  Kansas,  in  the  eye  of  the  Pre* 
sident,  are  marked  by  entire  regularity,  and  without  any  "  official  in* 
formation/9  or  sign  of  fraud  or  violence,  while  the  free  State  party 
caunot  give  vent  even  to  the  "  still  small  voice  "  ofpetition  without 
eliciting  an  Executive  proclamation  of  insurrection.   While  he  elevates 
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and  dignifies  the  minority  with  the  name  of  the  "  people,"  the  major- 
ity are,  in  his  opinion,  rebel*,  guilty  of  a  "  treasonable  pertinacity," 
and  can  only  be  restrained  "  from  their  assaults  by  the  troops  of  the 
United  States."     These  are  grave  imputations. 

Bat  we  deny  all  of  the  executive  charges  or.  in*  inuations  against 
the  people  of  Kansas.  An  enemy  of  the  government  is  one  who  plots 
ite  overthrow  in  order  to  establish  some  other  form  of  government. 
A  rebel,  or  revolutionist,  is  one  who  seeks  by  force  of  arms  to  accom- 
plish such  a  purpose.  The  people  of  Kansas  have  aimed  at  nothing 
of  this  sort,  and  repel  the  imputation.  They  are  not  disloyal  to  any 
government  to  which  they  owe  allegiance.  They  reverence  the  prin- 
ciples of  the  old  and  once-honored  Declaration  of  Independence,  and 
are  resolved  to  maintain  them,  that  "all  governments  derives  their 
just  powers  from  the  consent  of  the  governed  " 

Whether  Congress,  in  the  Kansas  and  Nebraska  act,  intended  to 
abdicate  its  power  over  the  Territories  infavor  of  "squatter  sovereignty," 
or  not,  certainly  by  proclaiming  non-intervention  it  never  confeired 
upon  the  Executive  the  power  of  intervention  "  to  form  and  regulate 
their  domestic  institutions."  Yet  to  this  complexion  has  it  come, 
from  evidence  already  on  the  record,  and  which  might  have  been  made 
still  more  ample  and  complete  had  the  committee  been  allowed  to  send 
for  persons  and  papers. 

From  the  foundation  of  the  government  until  the  unfortunate  act 
of  Congress,  which,  artfully  dodging  an  open  repeal,  declared  a  former 
act  known  as  the  Missouri  compromise  "  inoperative  and  void,"  the 
power  of  Congress  over  Territories  had  always  been  claimed  and  ex- 
ercised. Daring  all  this  time  no  turbulence  or  rebellion  was  charged 
upon  the  people  of  any  Territory,  and  it  is  now  for  the  first  time 
hinted  that  a  Territory  has  "  occupied  too  much  of  the  public  atten- 
tion." In  all  this  time  it  has  never  been  pretended  that  the  people 
of  a  Territory  or  State  about  to  frame  a  constitution  had  not  perfect 
liberty  to  do  it  in  their  own  way.  The  practical  results  in  Kansas 
prove  the  power  and  the  sovereignty  of  the  people  there  as  "  inopera- 
tive and  void"  as  that  of  a  neutral  Congress.  But  the  power  disowned 
and  turned  loose  by  Congress  has  been  seized  by  the  Executive,  whose 
frowns  or  smiles,  "dragoons  and  a  battery,"  or  official  patronage, 
loxdize  and  subdue  all  opposition. 

The  Lecompton  constitution,  if  it  had  been  submitted  to  the  ratifi- 
cation of  the  people,  and  had  received  the  assent  of  an  indisputable 
ftsjority,  could  not  supersede  a  true  and  legal  territorial  government, 
and  would  be  no  better  than  so  much  waste  paper  without  the  sanction 
of  Congress  by  the  admission  of  Kansas  as  a  State.  But  the  President 
declares  that  Kansas  "is  at  this  moment  as  much  a  slave  State  as 
Georgia  and  8outh  Carolina."  Believing  this,  and  supported  by 
"  the  highest  judicial  tribunal  known  to  our  laws,"  the  President,  at 
this  precise  moment,  and  not  before,  discovers  that  "  the  affairs  of 
thia  Territory  have  engrossed  an  undue  proportion  of  public  attention." 
There  is  some  "excitement,"  to  be  sure,  but  he  is  for  having  it 
"localized,"  and  thus  "let  it  die  away."  We  can  perceive  no  reason 
for  faith  in  the  remedy  of  the  President,  only  on  the  principle  that  it 
u  strong  enough  to  Ml  or  cure.    Mr.  Stanton  declares :  "If  Congress 
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will  heed  the  voice  of  the  people,  and  not  force  upon  them  a  govern* 
ment  which  they  have  rejected  by  a  vote  of  four  to  one,  the  whole 
country  will  be  satisfied,  and  Kansas  will  quietly  settle  her  own 
affairs,  without  the  least  difficulty,  and  without  any  danger  to  the 
confederacy." 

Governor  Walker  is  not  less  emphatic  in  asserting  that,  "  even  as 
late  as  the  3d  of  July,  1857,"  "  none  contended  that  slavery  could  be 
established  there,"  and  in  denouncing  "  the  extraordinary  paper  called 
the  Lecompton  constitution." 

Here  are  widely  discrepant  statements,  to  be  weighed  calmly,  as 
they  may  or  may  not  rest  on  a  solid  foundation  of  truth.  This  com- 
mittee was  created  expressly  to  elucidate  such  disputed  points  as  these, 
"  to  inquire  into  all  the  facts,"  and  whether  the  constitution  is  "  ac- 
ceptable and  satisfactory  to  a  majority  of  the  legal  voters  of  Kansas." 
To  stop  short  of  this  would  be  to  disobey  the  order  of  House — an 
offence,  when  committed  by  an  individual,  punished  as  a  contempt  of 
the  authority  and  dignity  of  the  House.  Undoubtedly  a  full  and  fair 
investigation  would  bring  out  more  conclusively  facts  showing  that 
the  constitution  was  regarded  at  the  time  it  was  framed,  and  is  now 
regarded  by  a  majority  of  the  people,  then  and  now,  with  the  fiercest 
hate,  and  the  refusal  of  the  majority  of  the  committee  to  enter  at  all 
into  such  an  investigation  is  a  significant  confession  of  the  fact.  If 
they  had  nothing  to  fear  from  it,  why  shun  it?  They  say  it  would 
be  "  impracticable."  That  is  not  our  opinion  ;  but  it  is  our  opinion 
the  pacts  would  be  "  impracticable." 

But  history  has  made  up  its  record  of  facts,  of  laws,  and  of  proceed- 
ings ;  and  whatever  special  pleading  may  undertake  to  rule  out  as 
irrevelant,  enough  will  stand  to  show  that  the  Lecompton  constitution 
can  be  imposed  upon  Kansas  only  by  a  greater  outrage  than  any  in 
the  long  series  which  the  people  of  that  Territory  have  been  forced  to 
endure. 

The  President  of  the  United  has  transmitted  the  "  extraordinary 
paper  called  the  Lecompton  constitution  "  to  the  Senate,  the  fruit  of  a 
convention  organized  on  a  popular  vote  of  less  than  one-half  of  the 
Territory,  and  of  that  half  only  a  small  fraction  of  the  people  appeared 
at  the  polls.     In  the  letter  of  Governor  Walker  to  Mr.  Cass,  he  says : 

"Surely,  then,  it  cannot  be  said  that  such  a  convention,  chosen  by 
scarcely  more  than  one-tenth  of  the  present  voters  of  Kansas,  repre- 
sented the  people  of  that  Territory,  and  could  rightfully  impose  a 
constitution  upon  them  without  their  consent.  These  nineteen  conn- 
ties,  in  which  there  was  no  census,  constituted  a  mojori'y  of  the  coun- 
ties of  the  Territory  ;  and  these  fifteen  counties,  in  which  there  was  no 
registry,  gave  a  much  larger  vote  at  the  October  election,  even  with 
the  six  months'  qualification,  than  the  whole  vote  given  to  the  delegates 
who  signed  the  Lecompton  constitution  on  the  *Ith  November  last." 

The  law  was  imperative,  and  a  non-compliance,  in  whole  or  in  part, 
as  to  taking  the  census  or  the  registry,  is  fatal.  The  law  authorizing 
the  election  of  delegates  prohibited  all  persons  not  registered  from 
voting.  "At  such  election  no  person  shall  be  permitted  to  vote  unless 
his  name  shall  appear  in  such  corrected  list."  (Section  8.)  This  and 
other  important  requirements  of  the  law  were  notoriously  not  com- 
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plied  with.  The  citizens  of  Anderson  county,  instead  o£  resisting  a 
census  and  registration,  when  that  duty  was  neglected  by  the  judge 
of  probate,  caused  it  to  be  taken  themselves ;  and,  upon  the  advice  of 
Governor  Walker,  they  elected  delegates  to  the  convention.  We  have 
it  not  only  upon  the  authority  of  Governor  Walker,  but  upon  that  of 
both  reports  made  by  the  committee  on  credentials  in  the  Lecompton 
convention,  that — 

"  The  people  of  Anderson  county  are  in  no  way  responsible  for  the 
failure  of  being  lepresented  in  the  convention,  in  non-conformity  to 
the  Kansas  statutes." 

Tet  these  delegates  were  refused  their  seats,  and  the  citizens  of  An- 
derson county,  by  their  memorial,  implore  Congress  not  to  bind  a 
constitution  upon  them,  in  the  forming  of  which  they  were  entirely 
shut  out,  and  that  for  no  fault  of  their  own. 

The  apportionment,  upon  which  all  the  vexed  questions  might  turn, 
rested  upon  the  strict  execution  of  the  law.  If  it  be  admissible  to 
exclude  one  county,  then  all  but  one  may  be  excluded.  If  two  thou- 
sand voters  may  be  disfranchised,  then  all  but  two  thousand  may  be 
disfranchised.  We  repeat,  this  omission,  no  matter  by  what  neglect, 
is  fatal.  The  message  of  the  acting  governor  of  Kansas,  dated  Decem- 
ber 8, 1857,  declares : 

"At  the  election  which  followed,  in  pursuance  of  the  law,  (providing 
for  the  convention,)  only  two  thousand  two  hundred  persons,  being 
less  than  one-fourth  of  the  registered  voters,  participated  in  any  man* 
ner  in  the  choice  of  delegates,  either  by  voting  for  those  elected  or  for 
other  persons.  The  average  vote  in  favor  of  the  successful  candidates 
was  about  eighteen  hundred." 

The  number  of  delegates  was  sixty,  and  this  would  allow  an  average 
of  thirty  voters,  good  and  bad,  to  each  delegate.  Surely  a  small 
fragment  of  the  people  to  be  allowed  to  control  the  destiny  of  a  State  t 
As  it  was  however  expected  by  the  people  that  an  opportunity  would 
be  bad  to  ratify  or  reject  the  constitution  to  be  made  by  these  dele- 
gates, their  election  might  be  justly  regarded  with  indifference.  They 
of  course  received  all  the  votes  of  the  pro-slavery  men  in  the  Territory. 
Tet  the  registry  showed  at  that  time  there  were  9,251  voters  in  the 
counties  registered,  and  the  omission  in  these  counties  were  confessedly 
large.  Of  these  sixty  delegates  but  forty- three  participated  in  the 
work  of  the  convention.  Sessions  were  held  without  a  quorum,  and 
the  yeas  and  nays  often  show  that  but  few  above  thirty  were  present. 
It  is  understood,  and  not  denied,  that  but  twenty-eight  of  these — less 
than  half  of  a  full  house  of  sixty— decided  the  pro-slavery  or  free  State 
question ;  and  upon  the  question  of  submission  of  their  work  to  the 
will  of  the  people,  the  pro- slavery  party  carried  the  point  by  a  ma- 
jority of  two  votes  only.  It  is  quite  in  keeping  with  the  character  of 
this  body  and  its  officers  to  find  the  journal  of  its  proceedings  for  the 
last  days  missing. 

Upon  such  a  slender  foundation  as  this  rests  the  constitution  made 
at  Lecompton.  A  large  majority  of  the  people  did  not  vote  for  the 
delegates,  and  so  many  of  the  delegates  either  refused  to  have  anything 
to  do  with  the  convention,  or,  being  present,  voted  against  the  most 
obnoxious  provisions  inserted  in  the  constitution,  that  it  was  in  fact 
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the  product  of  a  minority  of  the  delegate*,  elected  by  a  minority  of 
the  people.  Thus,  first,  the  Dumber  of  the  people  who  could  vote  is 
reduced  ;  second,  the  number  who  did  vote  was  reduced  ;  third,  the 
number  of  delegates  elected,  but  who  did  not  appear,  is  reduced  by 
the  absenteeism  of  nearly  one-third,  who  regarded  the  whole  business 
as  a  shameless  fraud  ;  fourth,  those  who  appeared  in  the  convention, 
voting  with  the  majority,  were  reduced  to  less  than  half  of  its  legally 
constituted  numbers  on  all  test  questions.  The  will  of  the  people 
was  here  so  successively  reduced  and  diluted  step  by  step  with  fraud, 
that  nothing  but  a  homoepathic  quantity  is  left ;  and  those  who  repre- 
sent that  small  dote  may,  "  by  death,  emigration,  or  change  of  opin- 
ion," no  longer  do  so. 

The  character  of  this  convention  was  disclosed  in  almost  their  first 
act,  which  was  the  election,  "by  acclamation,"  of  a  Mr.  Hand  for 
their  clerk,  one  of  the  detected  ballot-box  staffers,  who  had  just  made 
the  fraudulent  returns  for  the  county  of  Oxford.  It  is  clear  they  did 
not  shrink  from  rewarding  with  honor  one  the  public  sense  regards  as 
forever  linked  with  infamy,  and  that  they  held  this  Mr.  Hand  their 
fit  associate  and  an  instrument  of  obedience  to  that  high  command, 
"  Let  not  thy  left  hand  know  what  thy  right  hand  doeth." 

We  claim  that  this  convention  could  not  make  a  valid  constitution — 

1.  Because,  whatever  inherent  power  the  people  may  possess,  Con- 
gress refused  all  legal  authority  to  the  territorial  legislature  to  call  a 
convention,  though  urged  by  President  Pierce. 

2.  Because  the  legislature  which  created  it  was  itself  the  creature  of 
fraud  and  foreign  invasion,  and  that  this  usurpation  was  never  con- 
summated by  the  acquiescence  of  the  people. 

3.  Because  the  act  of  that  legislature,  passed  February  19,  1857, 
to  "  provide  for  taking  the  census  and  the  election  of  delegates  to  a 
convention,'"  was  never  fairly  executed.  The  census  was  incomplete, 
the  registry  was  incomplete,  the  apportionment  was  incomplete,  and 
the  number  of  delegates  assembled  was  incomplete. 

4.  Because,  through  the  nefarious  apportionment,  the  threatened 
exclusion  from  the  polls,  unless  coupled  with  the  payment  of  a  tax  to 
support  a  government  imposed  upon  them  by  high-handed  outrages, 
through  lack  of  all  confidence  of  protection  at  the  polls  from  violence 
and  fraud,  the  majority  did  not  and  could  not  participate  in  the  elec- 
tion of  delegates,  and  it  was  thus  composed  of  a  mere  faction,  entitled 
to  no  regard. 

5.  Because  the  most  noted  delegates  pledged  themselves  to  submit 
their  work  to  the  ratification  or  rejection  of  the  people,  thereby  se- 
curing their  election,  afterwards  betrayed  their  trust,  and  did  not  so 
submit  the  constitution. 

6.  Because  it  is  not,  in  fact,  the  work  of  a  majority  of  the  whole 
convention. 

7.  Because  the  legislative,  judicial,  and  executive  powers  conferred 
upon  John  Calhoun  transcended  the  power,  of  the  convention,  and 
their  exercise  was  entirely  illegal,  and  therefore  null  and  void. 

The  constitution  was  partly  submitted,  to  be  partially  voted  upon , 
to  the  people  of  Kansas  December  21,  1857,  and  6,143  votes  were 
counted  for  the  "  constitution  with  slavery,"  and  569  votes  for  "  con- 
stitution with  no  slavery,"  leaving  a  majority  of  5,574  for  the  "  con  - 
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ititation  with  slavery."  But  against  this  we  have  the  statement  of 
C.  W.  Babcock,  president  of  the  council,  and  G.  W.  Deitzler,  speaker 
of  the  house,  officers  of  the  territorial  legislature,  invited  by  John 
Calhoun  to  be  present  on  the  occasion  of  opening  the  returns,  January 
18,  1858,  who  say  : 

"More  than   one-half  of  this  majority  was  cast  at  those  very 
sparingly-settled  precincts  in  the  Territory,  two  of  them  in  the  Shaw- 
nee Reserve,  on  lands  not  open  for  settlement,  viz : 

"Oxford,  Johnson  county , 1,266 

"Shawnee,  Johnson  county 729 

"Kickapoo,  Leavenworth  county .1,017 


u 


Total 3,012 


"From  our  personal  knowledge  of  the  settlements  in  and  around 
the  above  places,  we  have  no  hesitation  in  saying  that  the  great  bulk 
of  these  votes  were  fraudulent ;  and  taking  into  view  other  palpable  but 
l?u  important  frauds,  we  feel  safe  in  saying  that  of  the  whole  vote  polled 
not  orer  2,000  were  legal  votes,  polled  by  citizens  of  the  Territory." 
T  The  board  of  commissioners  of  the  Kansas  legislature  have  fully 
developed  the  fraudulent  and  worthless  character  of  this  vote,  to 
which  we  refer  elsewhere. 

The  same  officers  of  the  legislature,  with  J.  W.  Denver,  secretary 
and  acting  governor,  certify,  January  14,  1858,  that  theie  were  cast, 
at  the  election  held  on  the  4th  of  January,  1858,  10,226  votes  against 
the  constitution  formed  at  Lecompton,  133  votes  for  it  with  slavery, 
and  24  votes  ior  it  without  slavery.  This  included  only  the  votes  re- 
ceived up  to  that  time,  and  the  total  was  afterwards  increased  to 
11,000.  We  have  also  the  protest,  presented  to  the  House,  Feb- 
ruary 1,  lb58,  by  the  delegate  from  Kansas,  of  the  legislature  of  the 
Territory,  and  the  legislature  whose  authority  is  least  assailed. 

"  PREAMBLE   AND  JOINT   RESOLUTIONS  in  relation  to  the  constitution  framed  at 
Lecompton,  Kansas  Tenitory,  on  the  7th  day  of  November,  1657. 

Whereas  a  small  minority  of  the  people  living  in  nineteen  of  the 
thirty-eight  counties  of  this  Territory  availed  themselves  of  a  law  which 
enabled  them  to  obstruct  and  defeat  a  fair  expression  of  the  popular 
will,  did,  by  the  odious  and  oppressive  application  of  the  provisions 
&nd  partisan  machinery  of  said  law,  procure;  the  return  of  the  whole 
number  of  the  delegates  of  the  constitutional  convention  recently  as- 
sembled at  Lecompton :     *     *    * 

''And  whereas  a  minority,  to  wit,  twenty-eight  only  of  the  sixty 
members  of  said  convention,  have  attempted,  by  an  unworthy  contri- 
vance, to  impose  upon  the  whole  people  of  this  Territory  a  constitu- 
tion without  consulting  their  wishes  and  against  their  will :      *     * 

"Be  it  therefore  resolved,  by  the  governor  and  legislative  assembly  of 
Kansas  Territory,  That  the  people  of  Kansas  being  opposed  to  said 
constitution,  Congress  has  no  rightful  power  under  it  to  admit  said 
Territory  into  the  Union  as  a  State,  and  the  representatives  of  said 
l*oj>le  do  hereby,  in  their  name  and  on  their  behalf,  solemnly  protest 
•gainst  such  admission, ' ' 
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At  the  recent  session  of  the  Territorial  legislature  an  act  was  passed 
providing  for  a  new  convention  to  form  a  constitution  in  accord- 
ance with  the  will  of  the  people.  An  act  also  passed  one  branch 
of  the  legislature  to  prevent  any  person  from  carrying  into  effect  and 
operation  the  Lecompton  constitution.  The  regularity  and  the  import 
of  these  proceedings  admit  of  no  doubt. 

In  addition,  we  have  the  official  authority  of  the  President  himself 
to  show  that  the  constitution  pretended  to  have  been  legally  made  at 
Lecompton  is  not  one  which  is  satisfactory  to  a  majority  of  the  people 
of  Kansas,  who,  he  says,  would  "long  since  have  subverted  the  ter- 
ritorial government  had  it  not  been  protected  from  their  assaults  by  the 
troops  of  the  United  States."  While  they  would  have  done  all  this 
"  long  since,' '  they  are  no  less  resolute  now,  as  "  up  to  this  moment," 
he  says,  "  the  enemies  of  the  existing  government  still  adhere  to  their 
revolutionary  plans  and  purposes  with  treasonable  pertinacity."  Why 
should  they  subvert  the  territorial  government,  and  still  adhere  to 
this  purpose,  but  to  avoid  the  Lecompton  constitution? 

If  men  are  presumed  to  go  to  the  polls  as  equals,  we  have  five  times 
the  authority  for  rejecting  the  Lecompton  constitution  to  what  we 
have  for  receiving  it.  No  man,  probably,  in  the  House,  or  out  of  it, 
will  pretend  that  this  convention  represents  the  will  of  the  majority 
of  the  people  of  Kansas.  Even  John  Calhoun  does  not  pretend 
that.  If  they  are  in  rebellion,  it  is  a  rebellion  formidable  to 
tyrants  only.  To  impose  such  a  constitution  upon  such  a  people  by 
superior  force  would  be  a  tyranny  akin  to  the  subjugation  of  Poland 
and  Hungary,  and  would  shame  us  into  silence  on  that  topic  forever. 
To  impose  it  would  not  only  be  a  fraud  upon  the  people,  but  a  gross 
violation  of  the  Kansas-Nebraska  act,  and  therefore,  in  the  eyes  of 
some,  a  greater  crime.  It  would  be  a  fraud,  because  the  convention, 
pledged  to  do  exactly  the  reverse,  prepared  their  work  so  as  to  exclude 
the  majority  from  the  polls,  if  they  would  not  first  swear  to  support 
that  which  they  could  have  no  honest  intention  of  doing.  The  test 
is  as  follows : 

"  Sec.  9.  Any  person  offering  to  vote  at  the  aforesaid  election  upon 
said  constitution  shall,  if  challenged,  take  an  oath  to  support  the 
Constitution  of  the  United  States,  and  to  support  this  constitution, 
under  penalties  of  perjury  under  the  territorial  laws." 

Before  the  section  of  the  constitution  which  was  submitted  could  be 
voted  upon  at  all,  the  person  must  take  an  oath  to  support  the  consti- 
tution itself,  under  the  penalties  of  perjury  !  This  was  not  the  only 
obstacle  to  be  encountered.  It  will  be  seen  by  reading  the  7th  section 
of  the  schedule  that  it 'set  out  with  very  broad  declarations,  which 
tapered  off  to  a  narrow  point  at  the  end.  Thus :  "  Before  this  consti- 
tution shall  be  sent  to  Congress,  asking  for  admission  into  the  Union 
as  a  State,  it  shall  be  submitted  to  all  the  white  male  inhabitants  of  this 
Territory  for  approval  or  disapproval." 

Certainly,  the  people  of  Kansas  could  not  complain  of  that,  nor  of 
its  further  reiteration,  as  follows  :  "  At  which  election,  the  constitu- 
tion framed  by  this  convention  shall  be  submitted  to  all  the  the  white 
male  inhabitants  of  the  Territory  of  Kansas  in  the  said  Territory 
upon  that  day,  and  over  the  age  of  twenty-one  years,  for  ratification 
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or  rejection,  in  the  following  manner  and  form.    The  voting  shall  be 
by  ballot." 

But  now  comes  a  contraction.  Notwithstanding  all  the  unstinted 
and  solemn  assurance  about  approval  or  disapproval,  ratification  or 
rejection,  it  is  to  be  at  last  submitted  in  just  this  form  and  no  other, 
m:  "  The  ballots  cast  at  the  said  election  shall  be  endorsed  '  consti- 
tution with  slavery/ or  ' constitution  with  no  slavery.'"  Here  all 
other  provisions  of  the  constitution,  including  the  monstrous  appor- 
tionment based  on  counties  having  manufacturing  establishments 
ready  upon  the  shortest  notice  to  turn  out  1,266  votes  with  only  33 
Totere,  were  ratified^  and  approved  by  the  convention,  and  made  irre- 
vocable "to  all  the  white  male  inhabitants,"  at  a  single  leap,  and 
tven  the  slavery  question  was  not  squarely  nor  fairly  submitted.  If 
the  "  constitution  with  no  slavery"  had  been  adopted,  it  was  only  a 
delusion,  as  the  schedule  still  goes  on  to  say :  "  Except  that  the  right 
of  property  in  slaves  now  in  the  Territory  shall  in  no  manner  be  in* 
terfered  with."  Vote  as  they  pleased,  and  the  constitution  must  be 
adopted,  and  one  vote  in  its  favor  could  not  be  overcome  by  a  hundred 
thousand  against  it.  The  Wandering  Jew,  or  Mr.  Hand,  with  a  sin- 
gle ballot,  could  fix  its  legality  so  that  the  protest  of  all  the  people 
of  Kansas,  though  as  numerous  as  all  the  tribes  of  Israel,  would  be, 
ruled  out  by  the  Executive,  and  especially  by  a  majority  of  this  com- 
mittee, as  irrelevant  and  of  no  sort  of  consequence.  Vote  as  they 
pleased,  and  slavery  was  to  remain  there  still,  never  to  be  diminished, 
oat  subject  to  all  the  laws  of  natural  increase  ;  and  the  President  in- 
forms us  that  Kansas  is  now  no  less  a  slave  State  than  Georgia  or 
Sooth  Carolina.  Ratified  or  not,  approved  or  not,  the  "  constitution 
with  slavery' '  was  to  be  fastened  forever  upon  the  Territory. 

We  were  directed  by  the  order  of  the  House  to  inquire  into  "all 
the  facte"  connected  with  the  formation  of  the  Lecompton  constitu- 
tion, into  all  subsequent  proceedings,  and  as  to  "whether  the  same  is 
acceptable  and  satisfactory  to  a  majority  of  the  legal  voters  of  Kan- 
sas.' ' 

This  not  only  admits  that  the  negative  of  the  last  branch  of  the 
proposition  would  be  fatal  to  the  validity  of  the  constitution,  but  ad- 
aits  that  the  documentary  evidence  in  the  possession  of  the  House  is 
insufficient  to  prove  the  affirmative,  and  further  recognises  the  pro- 

E'ety  of  an  inquiry  into  the  fact  whether  a  majority  of  the  people  of 
osas  have  made  their  will  known  and  felt,  as  they  were  to  be 
"  perfectly  free"  to  do.  This  right  is  one  conceded  by  the  theory  and 
practice  of  our  government,  which  no  more  admits  the  right  of  minori- 
ties, with  a  "  treasonable  pertinacity/'  to  control  majorities  in  the 
formation  of  constitutions  than  in  popular  elections.  To  suppose 
otherwise  is  an  absurdity,  especially  so  tar  as  Kansas  is  concerned,  as 
the  organic  act  declares  the  people  there  "  perfectly  free  to  form  and 
ttgulate  their  domestic  institutions  in  their  own  way."  Congress  is 
thus  bound  by  its  own  honor  to  see  that  its  power  is  not  encroached 
*P<m,  and  that  the  domestic  institutions  of  Kansas  are  in  fact  formed 
**£  regulated  by  the  people  of  Kansas,  not  by  usurpers  at  home  or 
abroad,  and  not  by  the  Executive  nor  by  the  Supreme  Court.  Even 
these  last  are  as  much  intruders  as  any  border  ruffian  invaders. 

H.  B^fc  Com.  377 8 
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By  the  Missouri  compromise,  a  division  line  established  in  1820, 
and  forced  upon  the  free  States  mainly  by  southern  votes,  Kansas  was 
to  be  free,  and  slavery  was  "  forever  prohibited1'  in  all  the  territory 
now  embraced  in  Kansas  and  Nebraska.  By  this  division  the  south 
gained  the  admission  of  Missouri  as  a  slave  State,  and  have  greatly 
increased  their  unequal  political  power,  the  supreme  object  of  all 
schemes  for  the  extension  of  slavery.  Louisiana,  Arkansas,  Florida, 
and  Texas,  all  lying  south  of  the  compromise  line,  have  been  admitted 
as  slave  States.  These  five  slave  States  have  ten  senators  and  sixteen 
representatives.  So  long  as  this  division  was  an  advantage  to  the 
southern  States  it  was  maintained  by  them  ;  but  when  a  free  State 
was  likely  to  be  formed  north  of  this  line  in  the  now  disputed  terri- 
tory, slavery  claimed  that  also.  In  1854,  in  violation  of  all  the  legal 
and  honorable  obligations  which  adhered  to  the  compromise  of  1820, 
it  was  repealed  by  an  administration  almost  as  intensely  pro-slavery 
as  the  present.  The  south  thus  repudiated  all  its  final  settlements, 
even  the  finality  act  of  1850,  and  reopened  slavery  agitation.  The 
whole  subject  was  referred  to  the  people  of  the  Territory,  and  they 
were  to  be  perfectly  free  to  do  all  things  in  their  own  way.  The 
question  was  to  be  taken  out  of  Congress.  Such  was  the  pledge,  and 
the  sequel  evinces  this  also  will  be  observed  no  longer  than  while  it 
can  be  made  to  operate  advantageously  to  the  interests  of  slavery 
extension. 

The  doctrine  of  the  sovereignty  of  the  people  was  enunciated,  as 
the  annual  message  of  the  President  relates,  by  "the  resolution 
adopted  on  a  celebrated  occasion,"  that  is  to  say,  by  the  Cincinnati 
convention,  being  part  of  the  platform  from  which  the  President 
agreed  not  to  take  or  add  a  single  plank.  Here  it  was  declared  "  the 
right  of  the  people  of  all  the  Territories,  including  Kansas  and  Ne- 
braska, acting  through  the  legally  and  fairly  expressed  will  of  the 
majority  of  actual  residents,  and  whenever  the  number  of  their  in- 
habitants justifies  it,  to  form  a  constitution  with  or  without  slavery, 
and  be  admitted  into  the  Union  upon  terms  of  perfect  equality  with 
the  other  States." 

This  resolution,  if  not  mandatory  upon  the  people  of  Kansas,  ought 
not  to  have  been  disregarded  by  the  party,  at  least  until  after  the 
meeting  of  their  next  national  convention.  It  could  not  have  been 
anticipated  that  the  President,  or  any  of  the  parties  to  such  a  resolu- 
tion, would  ever  have  found  occasion  to  waver  and  evade  the  force  of 
doctrines  so  fully  expressed.  The  faith  and  honor  of  the  party  was 
pledged. 

The  inaugural  address  of  President  Buchanan  held  up  the  eame 
key-note,  and  proclaimed  "  the  imperative  and  indispensable  duty  of* 
the  government  of  the  United  States  to  secure  to  every  resident  in- 
habitant the  free  and  independent  expression  of  his  opinion  by  his 
vote.    This  sacred  right  of  each  individual  must  be  preserved." 

It  was  this  unequivocal  avowal  of  the  President  which  inspired 
hopes  in  places  where  "  confidence  is  a  plant  of  slow  growth"  thctt; 
the  Kansas  troubles  were  about  to  be  fairly  and  properly  adjusted.  _ 
The  good  faith  and  honor  of  the  President  of  the  United  States 
pledged. 
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In  view  of  this  principle!  the  instructions  of  the  President,  through 
Secretary  Cass,  to  Governor  Walker,  were  made  out,  dated  March  30, 
1857,  where  he  says  the  delegates  to  frame  the  constitution  have  the 
right  to  be  protected  in  "tranquil  and  undisturbed  deliberation,"  and 
"when  such  constitution  shall  be  submitted  to  the  people  of  the  Terri- 
tory, they  must  be  protected  in  the  exercise  of  their  right  of  voting 
for  or  against  that  instrument,  and  the  fair  expression  of  the  popular 
will  most  not  be  interrupted  by  fraud  or  violence."  Here  the  good 
£uth  and  honor  of  the  President  and  his  cabinet  were  pledged. 

Governor  Walker  proceeded  to  the  Territory,  and  in  his  first  letter 
to  Mr.  Cass  declared : 

"  On  one  point  the  sentiment  of  the  people  is  almost  unanimous, 
that  the  constitution  must  be  submitted  for  ratification  or  rejection  to 
tvote  of  the  people  who  shall  be  bona  fide  residents  next  fall." 
Kansas,  even  thus  early,  was  "  almost"  unanimously  pledged,  and 
4e  people  have  nowhere  revoked  the  pledge. 

In  the  inaugural  address  of  Governor  Walker,  approved  by  the 
President  and  his  cabinet,  and  at  no  time  disavowed,  he  zealously 
hbora  to  convince  the  people  of  Kansas  that  under  his  administration, 
however  they  might  have  suffered  from  invasion  and  fraud  heretofore, 
tbej  were  to  be  protected  by  the  strong  arm  of  the  United  States  gov* 
eminent. 

"I repeat,"  he  says,  "then,  as  my  clear  conviction,  that  unless 
the  convention  submit  the  constitution  to  the  vote  of  all  the  actual 
resident  settlers  of  Kansas,  and  the  election  be  fairly  and  justly  con- 
ducted, the  constitution  will  be  and  ought  to  be  refected  by  Congress." 

The  whole  web  of  this  stately  address  was  enriched  and  made  stiff 
by  similar  phrases,  as  follows : 

"Bat  Kansas  never  can  be  brought  into  the  Union,  with  or  without 
tkvery,  except  by  a  previous  solemn  decision,  fully,  freely,  and  fairly 
aide  by  a  majority  of  her  people,  in  voting  for  or  against  the  adop- 
tion of  her  State  constitution." 

The  good  faith  and  honor  of  Governor  Walker  was  pledged.  To 
ttve  his  honor  he  loses  his  office. 

These  views  were  emphatically  repeated  at  various  places.  A  con- 
vention of  the  national  democratic  party  of  Kansas  assembled  at  Le- 
compton,  at  which  a  resolution  was  proposed,  the  governor  says, 
"  which  was  regarded  as  substantially  against  the  submission  of  the 
constitution  to  the  vote  of  the  people,  was  laid  on  the  table,  as  a  test 
wte,  by  a  vote  of  forty-two  to  one." 

After  this  action  of  the  "  national  democratic  party,"  composed,  as 
it  was,  "of  a  large  majority  of  the  leaders  of  the  pro-slavery  party" 
of  Kansas,  acting  as  elsewhere  in  concert  with  the  democratic  party, 
it  would  be  wrong  not  to  infer  that  nothing  less  than  the  submission 
of  the  entire  constitution  would  be  satisfactory  even  to  them.  Other 
tod  direct  resolutions  were  passed  by  democratic  conventions,  which 
pledged  the  good  faith  and  honor  of  the  party  in  Kansas  to  provide 
ht  a  submission  to  the  people  and  abide  in  ultimate  vote. 
^  Besides  this,  members  of  the  convention  gave  written  pledges.  John 
folhoun,  afterwards  the  president  of  the  convention,  with  seven  other 
candidates,  published  a  pledge  "  To  the  Democratic  Voters  of  Douglas 
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County/'  and  denounced  it  as  a  dander }  when  it  was  said  lie  was 
"  opposed  to  submitting  the  constitution  to  the  people."  The  presi- 
dent of  the  Lecompton  convention  was  "fully,  freely,  and  without 
reservation"  pledged  to  a  submission. 

Not  to  omit  the  last  link  in  the  chain  of  the  plighted  faith  of  the 
democratic  party,  an  extract  from  the  Union,  the  organ  as  much  of  the 
administration  on  the  7th  of  July  last  as  now,  when  its  "  instructions 
return  to  plague  the  inventors,"  will  be  given : 

"  Under  these  circumstances,  there  can  be  no  such  thing  as  ascer- 
taining clearly  and  without  doubt  the  will  of  the  people  in  any  way 
except  by  their  own  direct  expression  of  it  at  the  polls.  A  constitu- 
tion not  subjected  to  that  test,  no  matter  what  it  contains,  will  never 
be  acknowledged  by  its  opponents  to  be  anything  but  a  fraud."  *  * 
"  We  do  most  devoutly  believe  that,  unless  the  constitution  of  Kansas 
be  submitted  to  a  direct  vote  of  the  people,  the  unhappy  controversy 
which  has  heretofore  raged  in  that  Territory  will  be  prolonged  for  an 
indefinite  time  to  come." 

After  such  a  long  array  of  pledges,  it  is  a  source  of  mortification  to 
find  that  any  political  necessity  should  arise  so  potent  as  to  break  them 
all  in  succession,  as  it  approaches  to  a  Punic  reflection  upon  our  na- 
tional character.  If  Governor  Walker  be  an  exception,  it  is  enough 
to  say  that,  notwithstanding  the  glittering  compliments  with  which 
he  was  decorated  at  the  outset  for  his  "  distinguished  public  services" 
And  the  "high  positions"  he  had  "so  ably  filled,"  he  has  been  forced 
ia  send  in  his  resignation,  because  he  would  not  violate  pledges  which 
he  says  he  could  not  do  without  "personal  dishonor."  It  behooves 
some  in  authority  to  see  to  it  that  they  do  not  retire  with  greater  loss 
.than  befell  Governor  Walker. 

The  people  of  Kansas  accepted  and  relied  upon  these  promises. 
Through  their  impassioned  utterance  and  wide  promulgation  by  the 
governor  of  the  Territory,  they  obtained  evidence  for  good  faith  and 
restored  peace  to  an  embittered  and  enraged  people.  They  expected, 
.and  had  a  right  to  expect,  the  entire  fulfilment  of  pledges  made  in 
behalf  of  the  United  States  government — made  by  its  authorized  agents , 
toy  Congress,  and  the  Executive.  But  when  it  was  ascertained  this 
course  would  decide  the  question  in  favor  of  freedom,  and  against 
slavery,  then  it  is  no  longer  expedient,  and  the  majority  are  not  al- 
lowed to  rule.  The  whole  policy  is  suddenly  changed,  and  all  these 
pledges  are  deliberately  and  wantonly  violated. 

Notwithstanding  the  loud  claim  of  entire  impartiality  pnt  forth 
in  certain  quarters,  that  it  makes  no  difference  whether  Kansas  is  a 
free  State  or  slave  State  on  the  question  of  admission  into  the  Union, 
this  shows  that  pro-slavery  men  every  where  will,  at  all  costs,  deny 
the  legality  and  expediency  of  any  course  which  might  present  Kan- 
sas as  9k  free  State. 

There  never  was  but  one  reason  why  the  Lecompton  constitution  was 
not  submitted  to  the  people  for  their  approval  or  disapproval,  and  that 
was  openly  avowed  by  its  own  architects  and  admitted  by  the  President, 
namely,  the  certainty  of  its  entire  and  absolute  rejection !  It  is  a  queer 
commentary  of  the  Kansas  message  on  the  Kansas-Nebraska  act  and  on 
these  pledges,  that  we  should  force  the  Lecompton  constitution  upon  the 
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people  of  Kansas,  because,  "had  the  whole  Lecompton  constitution 
been  submitted  to  the  people,  the  adherents  of  this  (Topeka)  organi- 
sation would  doubtless  have  voted  against  it/'  The  people  of  Kan- 
sis  will  not  recognise  or  vote  for  it,  therefore  Congress  must.  Cen- 
rared  for  not  voting,  and  then  not  allowed  to  vote  when  they  wanted 
to  rote,  and  " would  doubtless  have  voted  against  it !"  Censured  by 
the  President,  outlawed  by  a  majority  of  this  committee  for  what  is 
not  true,  and  if  it  were  true  is  no  crime,  the  people  of  Kansas  are  now 
to  be  punished  by  Congress  without  investigation  and  without  trial. 

The  President  has  stated  that  slavery  "  exists  in  Kansas  by  virtue 
of  the  Constitution  of  the  United  States."  To  be  sure  we  have  been 
a  long  time  in  finding  out  the  fact  that  the  Constitution,  in  propria 
tigore,  carries  slavery  into  all  the  Territories,  and  Madison,  Jefferson, 
Hamilton,  and  Jay  fortunately  died  in  ignorance,  as  they  looked  for- 
ward to  the  time  of  universal  emancipation,  when  it  should  not  be 
known  by  anything  in  the  Constitution  that  slavery  ever  existed 
under  it.  "  The  highest  tribunal  known  to  our  laws,"  the  President 
avers,  have  so  decided ;  but  this  is  manifestly  a '  'delusion* '  of  the  Presi- 
dent, as  that  tribunal  has  only  intimated  what  would  be  its  opinion 
if  the  case  was  before  it  for  decision — intimated  that  it  will  decide 
political  questions,  while  its  power  is  limited  to  judicial  questions.  It 
is  true  that  the  majority  of  this  political  and  once  the  "  highest  judi- 
cial tribunal  known  to  our  laws19 — claiming  power  tantamount  to  that 
of  changing  the  Constitution  itself — has  intimated  a  purpose  to  decide 
ft e supposed  question  as  stated  by  the  President,  who  thereupon,  turn- 
ing his  back  upon  his  own  unilluminated  record,  makes  haste  to  ejacu- 
late, I'How  it  could  ever  have  been  seriously  doubted  is  a  mystery." 

Besides  this,  a  "  constitution  with  slavery  has  been  framed  in  Kan- 
iU)"  in  strict  accordance  with  the  organic  act,  as  the  President  says, 
fogetting  that  act  gave  the  territorial  legislature  no  power  about  form- 
ing a  constitution,  whatever  may  be  claimed  in  behalf  of  the  people  ; 
and  he  is  "decidedly  in  favor  of  its  admission,"  because,  among  other 
reasons,  its  rejection  will  be  so  "  keenly  felt  by  the  people  of  fourteen 
of  the  States  of  this  Union  where  slavery  is  recognised  under  the  Con- 
stitution of  the  United  States."  (It  would  appear  that  the  President 
does  not  t!iink  "slavery  is  recognised"  really  in  any  of  the  States, 
unless  they  supported  him  in  the  last  Presidential  contest,  and  there- 
fore, very  properly,  Maryland  is  counted  out  t)  So  far  as  l 'it  may  affect 
the  few  thousand  inhabitants  of  Kansas,"  or  the  people  of  the  other 
•eyenteen  States  of  this  Union,  it  is  a  question,  it  appears,  of  the  merest 
"  insignificance."  Not  to  do  the  President  any  injustice,  we  give  the 
whole  paragraph : 

"In  considering  this  question,  it  should  never  be  forgotten  that,  in 
proportion  to  its  insignificance,  let  the  decision  be  what  it  may,  so  far 
as  it  may  effect  the  few  thousand  inhabitants  of  Kansas,  who  have 
from  the  beginning  resisted  the  constitution  and  the  laws,  for  this 
Terj  reason  the  rejection  of  the  constitution  will  be  so  much  the  more 
keenly  felt  by  the  people  of  fourteen  of  the  States  of  this  Union,  where- 
tbrery  is  recognised  under  the  Constitution  of  the  United  States." 

But,  to  soften  this  rigorous  condition  of  Kansas  affairs,  as  presented 
to  northern  men,  the  President  says:  "If  the  delegates  who  framed 
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the  Kansas  constitution  have  in  any  manner  violated  the  will  of  their 
constituents,  the  people  always  possess  the  power  to  change  their  consti- 
tution or  their  laws  according  to  their  own  pleasure.99 

Is  this  true?  What  may  be  the  decision  of  the  "highest  tribunal 
known  to  our  laws."  If  that  should  decide  the  Kansas  constitution  as 
unalterably  fixed  until  1864,  might  not  the  President  again  cry  out, 
"How  it  could  ever  have  been  seriously  doubted  is  a  mystery?"  ^ 

In  the  very  message  of  the  President  in  which  he  insists  that  in  no 
other  manner  can  slavery  be  prohibited  so  speedily  as  by  admitting 
Kansas  at  once  into  the  Union,  he  nullifies  the  whole  argument  by 
denouncing  the  Topeka  government— originated,  adopted,  and  twice 
ratified  by  the  people  Kansas  Territory — as  a  "  treasonable  perti- 
nacity/' 

"It  is  a  usurpation,"  he  says,  "  of  the  same  character  as  it  would 
be  for  a  portion  of  the  people  of  any  State  of  the  Union  to  undertake 
to  establish  a  separate  government  within  its  limits,  for  the  purpose 
of  redressing  any  grievance,  real  or  imaginary,  of  which  they  might 
complain,  against  the  legitimate  State  government.  Such  a  principle, 
if  carried  into  execution,  would  destroy  all  lawful  authority,  and  pro- 
duce universal  anarchy . " 

In  such  a  contingency,  what  the  President  would  feel  it  his  doty  to 
do  is  clearly  indicated  in  his  letters  to  the  New  Haven  clergymen, 
dated  August  15, 1857  ;  and  it  is  to  be  remarked  that  his  subsequent 
messages  are  constructed  upon  this  as  a  model,  only  that  revision  has 
suggested,  as  in  better  taste,  less  claim  to  divine  approbation,  and 
the  entire  omission  of  the  fratricidal  stab  at  the  Hartford  convention. 
His  language,  as  it  stands  in  the  original  document,  is : 

"This  was  a  usurpation  of  the  same  character  as  it  would  be  for  a 
portion  of  the  people  of  Connecticut  to  undertake  to  establish  a  separate 
government  within  its  chartered  limits  for  the  purpose  of  redressing 
any  grievance,  real  or  imaginary,  of  which  they  might  have  complained 
against  the  legitimate  State  government.  Such  a  principle,  if  carried 
into  execution,  would  destroy  all  lawful  authority,  and  produce  uni- 
versal anarchy." 

Now,  for  what  the  President  would  do  in  a  case  of  "actual  collision 
with  the  constitution  and  the  laws"  of  Kansas : 

"  Following  the  wise  example  of  Mr.  Madison  towards  the  Hartford 
convention,  illegal  and  dangerous  combinations,  such  as  that  of  the 
Topeka  convention,  will  not  be  disturbed,  unless  they  shall  attempt 
to  perform  some  act  which  will  bring  them  into  actual  collision  with 
the  Constitution  and  the  laws.  In  that  event  they  shall  be  resisted 
and  put  down  by  the  whole  power  of  the  government.  In  performing 
this  duty,  I  shall  have  the  approbation  of  my  own  conscience,  and,  as 
I  humbly  trust,  of  my  Gpd." 

From  this  it  would  seem  clear  that,  if  the  people  were  to  attempt  to 
change  their  constititution  in  any  manner  not  recognized  in  the  Con- 
stitution as  lawful,  the  President  would  put  it  down  as  "  domestic 
violence."  He  would  christen  it  rebellion,  and  then  crush  it  "by  the 
whole  power  of  the  government/'  His  later  published  opinions,  it  is 
true,  set  forth  principles  altogether  of  a  different  character ;  but,  when 
the  crisis  arrives,  to  which  would  the  President  adhere? 
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• 

If  tbe  majority  of  the  people  "  can  make  and  unmake  constitution* 
it  pleasure,"  as  the  President  say,  then  the  minority  have  no  protec- 
tion in  constitutions,  and  a  majority  of  the  people  of  the  United  States, 
or  of  Virginia,  may  assert  their  power  at  once,  if  they  choose  to  change 
their  domestic  institutions  and  alter  the  basis  of  representation,  as  the 
President  declares  "  it  would  be  absurd  to  say  they  can  impose  fetters 
on  their  own  power  which  they  cannot  afterwards  remove. 

If  the  President  means  that  the  people  have  a  revolutionary  right 
to  change  their  constitutions  at  pleasure,  or  upon  sufficient  cause,  it 
na  hardly  necessary  to  urge  a  point  nowhere  disputed.  If  he  means 
that  the  people  of  Kansas  not  only  have  this  revolutionary  right,  but 
that  when  the  constitution,  in  violation  of  their  will,  shall  be  imposed 
upon  them,  it  will  be  time  to  strike  the  blow,  the  President  and  the 
people  of  Kansas  for  once  appear  to  agree.  That  any  portion  of  our 
people,  however,  so  long  and  so  happily  schooled  in  the  pure  doctrines 
of  republicanism,  should  be  driven  to  this  sad  extremity,  shows  that 
the  grievances  complained  of  are  real,  though  they  have  been  con- 
stantly greeted  with  mockery.  We  may  well  ask  whether  it  becomes 
the  government  of  the  United  States  to  force  any  part  of  its  citizens  to 
resort  to  revolution  and  civil  war  to  redress  their  grievances  ?  The 
mere  necessities  of  an  executive  triumph  or  of  a  sectional  victory, 
the  stress  of  technicalities  or  of  passionate  partisans,  will  poorly  atone 
for  so  dire  a  calamity  as  civil  war,  which  goes  on  to  the  page  of  history, 
if  successful,  as  revolution,  but,  if  not  successful,  as  treason.  To  give 
the  people  of  Kansas  a  chance  to  settle  their  differences,  not  by  the 
ballot-box,  but  by  waging  battle,  invites  not  only  a  test  of  the  strength 
of  parties  there,  but  a  test  of  the  strength  of  their  external  alliances. 
This,  would  be  a  public  shame,  a  blot  upon  the  theory  of  all  self- 
gorernment,  which  all  in  executive  or  legislative  authority  should 
straggle  to  avert. 

Bat  the  whole  doctrine  of  the  President  as  to  the  admission  of 
Kansas  being  the  speediest  mode  of  abolishing  slavery  is,  to  say  the 
▼cry  least,  a  "  delusion,"  unwarranted  by  any  thing  in  our  history,  and 
unworthy  of  its  source.  It  is  deceptive,  and  cruelly  calculated  to 
mislead  the  people  of  Kansas.  No  State,  after  its  admission,  can 
receive  any  additional  power  from  Congress  to  alter  its  constitution 
beyond  what  it  may  already  have  as  an  independent  State.  Congress 
cannot  interfere  with  regard  to  the  constitution  of  a  State,  whether 
within  one  year  of  the  date  of  its  admission  or  sixty  years.  Once  ad- 
mitted, recognize  what  we  please,  condition  what  we  please,  the  State 
will  disregard  the  whole  or  not,  as  it  suits  its  convenience.  The 
Lecompton  constitution  points  out  the  mode  by  which  it  may  be 
changed,  as  follows : 

"  Sac.  14.  After  the  year  one  thousand  eight  hundred  and  sixty-four, 
whenever  the  legislature  shall  think  it  necessary  to  amend,  alter,  or 
change  this  constitution,  they  shall  recommend  to  the  electors  at  the 
ftext  general  election,  two-thirds  of  the  members  of  each  house  concur' 
rtty,  to  vote  for  or  against  calling  a  convention  ;  and  if  it  shall  appear 
that  a  majority  of  all  the  citizens  of  the  State  have  voted  for  a  convcn- 
***,  the  legislature  shall,  at  its  next  regular  session,  call  a  convention, 
to  consist  of  as  many  members  as  there  may  be  in  the  house  of  repre- 
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sentatives  at  the  time,  to  be  chosen  in  the  same  manner,  at  the  same 

S  laces,  and  by  the  same  electors  that  choose  the  representatives  ;  said 
elegates,  so  elected,  shall  meet  within  three  months  after  said  elec- 
tion, for  the  purpose  of  revising,  amending,  or  changing  the  constitu- 
tion, but  no  alteration  shall  be  made  to  affect  the  rights  of  property  in  the 
ownership  of  slaves." 

This  is  the  only  peaceable  and  lawful  way  provided  for.  Any  thing 
in  opposition  to  this  would  be  insurrection  and  rebellion,  to  be  "  put 
down,"  as  the  president  has  already  indicated,  "  by  the  whole  power 
of  the  government."  If  Congress  has  no  power  to  change  this  pro- 
vision, the  President  has  as  little ;  though  it  must  be  confessed  that  he 
might  take  sides  with  the  revolutionists,  and  lead  them  with  the  army 
of  the  United  States  on  to  victory,  and  thus  put  down  the  Lecompton 
constitution ;  but,  judging  from  the  past,  invariably  having  sided 
with  the  minority  when  they  were  wrong,  he  would  not  forsake  them 
when  they  chanced  to  be  right. 

But  suppose  the  question  before  the  Supreme  Court.  Did  ever 
Marshall  or  Story  announce  a  decision  based  on  neighborhood  report, 
or  upon  "the  known  will  of  the  people  ?"  Not  at  all  I  They  pro- 
nounced their  decisions  as  based  upon  constitutions  and  the  laws  of 
the  land.  The  position  of  the  Supreme  Court  is  not  left  in  doubt  by 
the  recent  attempt  on  their  part,  by  judicial  legislation,  to  extend 
slavery  beyond  the  limits  of  the  States  where  it  existed  into  all  the 
free  Territories  of  the  United  States,  and  which  the  President  has 
been  so  swift  to  recognise  as  the  law  of  the  land.  Yet  these  judges 
had  no  more  authority  or  power,  by  anything  they  could  say  or  do, 
to  extend  slavery  beyond  the  limits  of  the  States  where  it  was  upheld 
by  local  law  than  so  many  other  persons  who  were  never  clad  in  the 
silken  robes  of  judges !  The  pro-slavery  predilections  of  the  present 
Supreme  Court  would  secure  a  decision  that,  if  the  Constitution  pro- 
vided only  one  way  in  which  it  could  be  amended,  it  must  be  amended 
in  that  way,  and  no  other ;  and  this  would  be  their  position,  because 
it  would  be  the  utterance  of  a  legal  truth,  and  because  it  would  not 
contravene  their  own  recent  judicial  enactments. 

Again,  suppose  reliance  is  had  upon  the  State  officers  and  legislature 
provided  for  by  the  Lecompton  constitution,  and  voted  for  on  the  4th 
of  January  last.  The  result  has  been  reported  by  Governor  Denver 
to  be  the  election  of  the  free  State  men  by  considerable  majorities. 
But  John  Calhoun  is  the  irresponsible  agent  and  ultimate  arbiter  to 
decide  who  is  elected  and  who  is  not.  It  is  important  to  know  what 
he  will  do.  His  ex  parte  statements  to  Senator  Green  set  down  the 
free  State  vote  at  7,059,  of  which  631,  he  said,  were  illegally  cast, 
leaving  but  6,428 ;  and  against  this  appeared  6,581  legal  democratic 
votes,  or  153  pro-slavery  majority.  The  frauds  by  which  this  result 
is  made  out  are  already  published. 

The  whole  supplemental  connexion  of  Calhoun  with  the  constitution, 
and  with  the  election  of  State  officers,  is  illegal  and  void.  When  the 
convention  adjourned  sine  die  he  could  have  no  power  conferred  upon 
him  above  that  of  any  other  member.  The  whole  body  was  defunct. 
If  there  was  any  legislation  required,  they  could  not  usurp  and  take 
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it  from  the  territorial  legislature.   The  result  is,  while  it  was  intended 
to  perpetrate  a  legislative  trick,  it  is  coupled  with  a  gross  illegality. 

It  would  be  a  vain  expectation  to  look  for  a  correction  of  fraudulent 
election  returns  in  Kansas,  when  such  a  correction  would  benefit  the 
free  State  men,  from  a  pro- slavery  man,  or  from  a  federal  office-holder, 
with  the  fate  of  such  heretofore  adventurers  staring  him  in  the  face. 
This  is  but  another  snare  for  freedom  in  the  hands  of  the  spoiler. 
State  officers,  inducted  into  power  by  Mr.  Calhoun,  would  hardly  seek 
tor  emancipation,  but  for  the  establishment  of  slavery  on  a  grander 
scale. 

The  surveyor  general  and  president  of  the  convention  can  hatch  out 
whatever  brood  he  pleases.  He  has  the  returns  in  his  pocket.  Even 
the  President  of  the  United  States  has  received  "  no  official  informa- 
tion" of  the  result.  Some  of  these  returns  are  sworn  by  the  judges 
of  the  elections  to  be  forged.  Some  were  not  received  within  the  time 
prescribed  in  the  constitution.  This  leaves  it  in  the  power  of  one 
man,  by  the  process  of  inclusion  or  exclusion,  to  give  whatever  com- 
plexion he  chooses  to  the  legislature.  Mr.  Calhoun,  not  being  above 
suspicion,  preserves  a  notable  silence — notable,  whether  constrained 
or  voluntary.  Honor  and  truth  covet  no  mystery.  The  conclusion 
is  irresistible  that,  however  the  close  chippings  and  parings  may 
finally  tip  the  balance,  no  majority,  and  far  less  "  two4hird8  of  the 
members  of  each  house' *  will  concur  in  calling  a  convention,  and  if 
they  should,  it  would  be  void  until  1864  under  the  Lecompton  consti- 
tution. In  addition  to  this,  a  majority  of  the  people,  and  then  a 
majority  o.  the  succeeding  legislature,  must  also  concur. 

To  perpetuate  this  power  the  elections  are  only  to  be  held  once  in 
two  year 8,  and  the  senators  are  to  hold  their  office  for  four  years.  So 
that,  whatever  may  be  the  complexion  of  the  house,  a  pro-slavery 
senate  is  only  to  be  secured  to  hold  it  checkmated  for  four  years,  or 
until  1862,  in  any  event.  For  this  purpose  a  governor's  veto  will  be 
equally  serviceable  at  any  time. 

To  understand  the  atrocious  conspiracy  by  which  the  ill-gotten 
ascendancy  of  the  minority  of  the  people  of  Kansas  is  to  be  maintained, 
it  must  be  remembered  that  the  census  and  registry  of  votes  taken  in 
May,  1857,  was  very  incomplete,  so  far  as  the  free  State  voters  were 
concerned  ;  but  still  it  furnished  the  basis  of  the  apportionment  of  the 
constitutional  convention.  The  strongholds  of  slavery  were  thus 
strongly  represented,  while  the  strongholds  of  freedom  were  not  only 
misrepresented  but  curtailed  in  the  apportionment  far  below  what 
their  numerical  strength  would  have  entitled  their  localities.  Now, 
the  apportionment  in  the  constitution  not  only  perpetuates  this  wrong, 
tat  aggravates  it,  by  giving  to  the  counties  of  Johnson,  Douglas,  and 
McGee,  such  representation  as  they  had  at  the  start,  and,  in  addition, 
a  full  acknowledgment  for  the  lusty  increase  of  voters  which  their 
fraudulent  industry  had  culled  from  the  Cincinnati  Directory  and 
other  sources.  As  an  instance,  the  county  of  Johnson,  with  890 
population,  had  in  the  first  apportionment  three  delegates.  In  the 
«st  apportionment  it  has  four  members  in  the  lower  house  and  two 
senators.  The  county  of  Doniphan,  with  4,120  population,  in  the 
fat  apportionment  had  seven  delegates.    It  now  has  but  four  repre- 
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sentatives  and  one  senator  independently,  and  one  jointly  with  another 
county.  This  will  show  the  utter  impossibility  of  effecting  any  change 
in  the  Lecompton  constitution,  though  two-thirds  of  the  people  should 
steadily  demand  and  vote  for  it.  There  must  he  nearly  an  entire 
unanimity  of  sentiment  in  Kansas  to  bring  about  a  change  in  any 
lawful  manner.  The  fortresses  of  the  pro-slavery  party  have  been 
constructed  with  the  desperation  and  audacity  of  criminals  besieged, 
and  they  can  only  be  demolished,  when  recognized  by  Congress,  by 
the  roused  forces  of  indignant  freemen,  resolved  on  revolution. 

We  have  seen  the  promises  of  the  President  touching  the  right  of 
submission  of  the  constitution  to  the  people  of  Kansas,  and  we  now 
have  his  opinions  as  to  their  right  of  changing  the  constitution.  The 
opinions  are  more  worthless  than  the  promised ;  for  if,  in  this  instance, 
the  President  were  to  maintain  his  integrity,  he  cannot  decide  the 
question,  and  therefore  the  Lecompton  constitution  will  be  sustained 
by  Lecompton  judges. 

The  President  calls  the  free-State  Topeka  constitution  a  "  revolu- 
tionary constitution ;"  and  so  much  has  it  been  denounced  and  so 
little  understood,  that  many  people  suppose  there  must  be  something 
very  wrong  about  it.  It  is  true  it  did  not  originate  in  violence  and 
fraud,  nor  under  any  enabling  act  of  Congress.  If  any  such  act  was 
necessary,  the  Lecompton  constitution  is  all  wrong.  It  was  the  free 
act  and  deed  of  the  people.  This  is  the  doctrine  asserted  by  the 
President  himself  when  he  insists  upon  the  right  of  the  people,  under 
their  organic  law,  to  form  a  constitution.    He  says : 

' '  That  this  law  recognized  the  right  of  the  people  of  the  Territory, 
without  any  enabling  act  from  Congress,  to  form  a  State  constitution 
is  too  clear  for  argument." 

If  no  law  from  Congress  was  necessary,  none  from  the  territorial 
legislature,  the  mere  creature  of  Congress,  could  be  absolutely 
necessary. 

In  1855,  long  before  the  Lecompton  fraud  was  planned  or  executed, 
delegates  were  elected,  in  response  to  the  call  of  a  mass  convention, 
composed  of  men  of  all  parties,  in  every  election  district.     All  voted 
who  chose  to  vote,  and  those  who  did  not  vote,  on  the  President's 
theory,  assented,  and  were  thereby  bound.     These  delegates  met  at 
the  time  and  place  specified.     Tbey  formed  no  constitution,  but  ar- 
ranged for  a  fair  election  of  delegates  to  a  constitutional  convention . 
A  proclamation  was  issued  to  the  legal  voters  of  Kansas.     Under 
this,  delegates  were  elected  from  the  various  election  precincts  and 
assembled  at  Topeka  on  the  fourth  Tuesday  of  October,  1855.     Quali- 
fications of  voters,  judges  of  elections,  and  apportionment  were  all 
attended  to  in  due  form.     At  this  election,  all  voting  who  chose , 
2,710  votes  were  polled. 

This  convention  formed  a  constitution,  republican  in  all  its  provi- 
sions, and  similar  to  all  our  State  constitutions,  and  submitted  it  for 
adoption  or  rejection  to  the  people  on  the  15th  of  December,  1855.  Ill 
was  adopted  by  a  vote  of  the  people  of  about  2,300,  only  46  vote*! 
being  given  against  it.  Could  any  action  be  more  fair  than  that  T1 
Even  at  this  early  day  it  is  more  than  probable  a  larger  number  o  I 
legal  votes  were  given  for  this  contitution  than  were  given  for  th« ; 
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Lecompton  constitution.  At  this  session  of  Congress  a  memorial, 
with  over  7,000  signatures,  praying  for  admission  under  the  Topeka 
constitution,  has  been  received.  There  has  been  no  memorial  in 
behalf  of  the  Leoomption  "  revolutionary  organization/'  and  the 
memorial  is  a  protest  seven  thousand  strong  against  it. 

From  the  beginning  the  whole  history  of  Kansas  affairs  shows  that 
more  or  less  of  illegal  voting  has  been  practiced  at  every  election,  and 
always  by  the  pro-slavery  party,  protected  by  federal  bayonets  or 
shielded  by  the  federal  government.  By  the  report  of  the  Kansas 
committee  of  the  House,  July  2,  1856,  and  no  one  material  fact  of 
that  report,  however  rudely  assailed,  has  been  or  can  be  successfully 
controverted,  the  following  facts  and  conclusions  were  established  by 
unimpeachable  testimony : 

"  First.  That  each  election  in  the  Territory  held  under  the  organic 
or  alleged  territorial  law  has  been  carried  by  organized  invasion  from 
the  State  of  Missouri,  by  which  the  people  of  the  Territory  have  been 

Ererented  from  exercising  the  rights  secured  to  them  by  the  organic 
lw. 

"Second.  That  the  alleged  territorial  legislature  was  an  illegally 
constituted  body,  and  had  no  power  to  pass  valid  laws,  and  their 
enactments  are  therefore  null  and  void." 

At  the  election  held  November  29,  1864,  it  was  proven  before  the 
committee  that  only  1,114  legal  votes  were  cast,  and  1,729  illegal. 

At  the  election  held  March  30,  1855,  of  the  2,905  voters  named, 
only  831  appeared  in  the  census  rolls.  The  number  of  legal  votes 
given  was  found  to  be  1,410,  and  4,908  illegal.  At  the  last  Congress 
this  House,  by  a  decided  majority,  declared  that  the  assembly  thus 
elected  was  illegal,  and  its  proceedings  void. 

At  the  election  of  October  1,  1855,  so  far  as  was  examined,  857 
illegal  votes  were  cast,  but  the  examination  was  incomplete. 

At  the  election  held  in  October,  1857,  for  the  territorial  legislature, 
among  the  most  noted  frauds  were  the  1,628  votes  in  Oxford,  John- 
son county,  where  there  are  but  33  voters,  as  ascertained  by  the  late 
census;  1,266  votes  in  three  precincts  of  McGee  county,  an  Indian 
reservation,  with  not  above  25  to  30  inhabitants. 

It  is  to  be  noted  that  while  the  instructions  of  the  President  were 
sanctified  by  all  the  holier  graces,  such  as — 

"  Freedom  and  safety  for  the  legal  voter,  and  exclusion  and  punish- 
ment far  the  illegal  one ;  these  should  be  great  principles  of  tour 
administration."  Again :  "  And  the  fair  expression  of  the  popular 
will  must  not  be  interrupted  by  fraud  or  violence." 

Yet,  when  Governor  Walker  and  Secretary  Stanton  presumed  to 
reject  these  forged  returns,  for  the  making  of  which  there  was  no  law 
to  punish — rejected,  not  as  forgeries,  but  lack  of  forms  which  even  true 
returns  must  have — they  were  treated  with  ominous  silence.  No  allu- 
sion is  made  by  the  administration  to  the  facts;  and  after  being 
frozen  with  neglect,  the  governor  and  secretary  are  superseded. 
Daring  to  be  honest,  they  share  the  fate  of  Governor  Beeder  for  a 
similar  offence  A  clue  to  the  chagrin  of  the  Executive  may  be  found 
in  the  instructions  to  Governor  Denver,  which  enjoin  that  "great 
are  should  be  taken  not  to  exercise  any  legal  authority.    On  this 
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point  I  again  refer  you  to  my  instructions  to  Governor  Walker  and 
Secretary  Stanton,  which  yon  will  regard  as  direct  to  yourself." 
Upon  referring  to  these  we  find  as  follows:  "Thus  the  governor 
seems  to  have  been  excluded  from  any  participation  in  the  conduct  of 
elections."  Again :  "  But  this  decision,  [of  the  judges  J  whatever  U 
may  be,  is  final,  so  far  as  the  Executive  is  concerned."  This  is  some- 
thing of  a  descent  from  the  lofty  tone  of  "  exclusion  and  punishment 
for  the  illegal"  voter  at  the  start.  TAeftitwas  "these  should  be 
great  principles  of  your  administration!"  Now,  if  the  fraud  gets  by, 
or  is  winked  at  by  the  judges,  it  is  final,  and  care  must  be  taken  not 
to  exclude  the  fraud,  but  to  exclude  the  governor  from  the  exercise  of 
illegal  authority  I  The  first  instructions  were  for  show  and  the  last 
for  use.  Whenever  illegal  voters  were  excluded  then  the  President's 
ox  is  gored. 

At  the  elections  of  December  21  and  January  4  last,  it  is  known 
that  further  frauds  were  perpetrated  with  wonted  regularity  and  in  due 
form  of  law.  A  brief  extract  from  the  report  of  the  board  of  commis- 
sioners, appointed  by  the  legislature,  to  his  excellency  J,  W.  Denver, 
governor  of  Kansas  Territory,  will  fully  disclose  its  character;  They 
say: 

"From  the  evidence  taken  before  them  the  board  state  that  the  re- 
turns from  the  Delaware  Agency  precinct  were  honestly  made  out  by 
the  officers  of  the  election ;  and  subsequently  three  hundred  and  thirty- 
six  names  were  forged  upon  them,  by  or  with  the  knowledge  of  John 
D.  Henderson ;  and  that  John  Calhoun  was  particeps  criminis  after 
the  fact. 

c  l  The  board  report  that  of  the  votes  returned  of  the  election  of  the 
21st  Deeember,  1857,  on  the  slavery  clause  of  the  constitution  framed 
at  Lecompton,  held  at  the  precincts  of  Kickapoo,  Delaware,  Oxford, 
and  Shawnee,  about  the  following  numbers  were  illegal  and  fraudu- 
lent : 

At  Kickapoo 700 

Delaware  City 145 

Oxford 1,200 

Shawnee 675 

Total 2,720 


"And  of  the  votes  returned  of  the  election  of  the  4th  of  January, 
1858,  for  officers  under  the  constitution  framed  at  Lecompton,  held 
at  the  precincts  of  Kickapoo,  Delaware  City,  Delaware  Agency,  Ox- 
ford, and  Shawnee,  about  the  following  numbers  were  illegal  and 
fraudulent : 

At  Kickapoo 600 

Dalaware  City 5 

Delaware  Agency ~ 336 

Oxford i 696 

Shawnee 821 

Total 2,458" 
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It  will  be  seen  that  of  the  6,143  votes  counted  in  the  "  official  re- 
turns" 2,720  were  fraudulent,  which,  being  deducted,  leave  but  3,423 
rotes  for  the  Lecompton  constitution,  and  many  of  these  were  doubt- 
less of  the  same  character  as  those  of  Kickapoo  and  Oxford.  Yet,  ac- 
cording to  the  report  of  the  majority  of  this  committee,  "  the  legality 
and  regularity  or  the  whole  are  marked  throughout.  Every  step  in 
its  progress  was  taken  in  strict  conformity  to  law.  But  little  appears 
on  the  face  of  the  record  even  for  comment !" 

Thus  it  is  seen  that  the  whole  series  of  elections  in  Kansas  have  been 
ritiated  by  fraud.  If  the  people  went  to  the  noils  they  were  over- 
whelmed by  a  deluge  of  foreign  intruders.  When  these  were  not 
present  in  sufficient  force,  then  the  territorial  officers  defeated  the  will 
of  the  people  by  false  returns — despoiling  the  dead  and  the  living  of 
their  ?ood  names  in  the  service  of  frauds  so  magnificent  in  proportions 
that  they  obtained  some  credit  from  that  charity  which  was  unwilling 
toaacribe  so  great  depravity  to  any  portion  of  humanity. 

We  think  it  is  the  duty  of  Congress  to  pass  over  all  these  Kansas 
elections  and  let  the  people  there  start  anew.  Otherwise,  Congress 
will  prove  but  the  shield  of  fraud.  If  fraud  is  to  be  protected  by  Con- 
gress as  well  as  by  the  Executive  and  the  "  highest  judicial  tribunal 
known  to  our  laws,'1  whenever  it  can  wage  a  successful  contest  at  the 
ballotrbox,  or  with  the  returns  of  elections,  then  a  despotism  is  already 
installed  in  our  land,  and  vice  is  secure  in  a  hereditary  reign  over 
virtue.  Fraud  and  violence  will  become  the  invited  masters  over  law 
«nd  order. 

No  truthful  observer,  no  fair-minded  man,  will  assert  the  Le- 
compton constitution  to  be  the  act  and  deed  of  the  people  of  Kansas, 
or  that  it  is  made  in  accordance  with  the  will  of  the  majority  of  the 
people  of  the  Territory.  No  vote  of  the  pro-slavery  party,  however 
swollen  by  frauds,  approaches  in  numbers  that  of  the  free-State  party, 
whenerer  they  have  pretended  to  go  to  the  polls.  The  public  voice 
of  these  people,  wherever  uttered,  whether  by  conventions  of  the 
niasses  of  citizens  or  by  the  press,  gives  forth  no  uncertain  sound. 
The  tomb  stones  of  all  the  decapitated  governor  of  Kansas  will  record 
the  fact  that  a  large  majority  of  the  people  of  Kansas  were  free  State 
ffl*n.  Southern  men  affect  to  only  expect  a  temporary  enforcement 
of  slavery.  The  existing  territorial  legislature  is  overwhelmingly  a 
free  State  legislature,  and  their  legislative  proceedings  indicate  the 
profound  detestation  in  which  they  hold  the  Lecompton  constitution. 
They  may  not  show  discretion  or  moderation,  but  "  something  must 
be  pardoned  to  the  spirit  of  liberty. ' ' 

If  the  constitution  confers  upon  Congress  certain  powers,  by  no  act 
of  Congress  or  passing  remark  of  the  Supreme  Court  can  they  be  ex- 
punged from  the  constitution.  The  non-use  of  such  powers  or  their 
denial  binds  nobody,  and  they  may  be  reasserted  at  the  pleasure  of 
Congress.  In  spite  of  all  previous  congressional  abnegation,  in  spite 
°f  all  squatter  sovereignty,  it  will  be  reasserted  in  any  bill  which 
u*y  be  proposed  for  the  admission  of  Kansas.  No  one  proposes  to 
admit  the  whole  of  what  John  Calhoun  has  certified  to  be  the  consti- 
tution of  Kansas,  but  it  is  proposed  to  nullify  and  slide  oyer  it  by 
ujiftg  the  exceptional  part  forms  no  part  of  the  constitution.    As 
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though  the  convention  were  merely  joking !  The  ordinance,  which 
comes  as  a  legal  and  binding  part  of  the  Lecompton  constitution, 
secured  to  Kansas  a  large  amount  of  public  lands.  The  convention 
so  understood  it.    Hear  them : 

"The  within  is  a  true  and  perfect  copy  of  the  ordinance  adopted 
by  the  constitutional  convention,  and  submitted  as  part  of  the  consti- 
tution by  the  convention  which  assembled  at  Lecompton  on  the  5th 
day  of  September,  A.  D.  1857. 

"  J.  CALHOUN, 
"President  Constitutional  Convention. 
"  Lecompton,  K.  T.,  January  14, 1858." 

But  Congress  does  not  propose  to  agree  to  that  at  all,  and  will 
reject  it,  though  submitted  in  due  form,  and  as  solemnly  as  that 
which  we  are  to  receive  and  adopt.  The  part  we  accept  is  objection- 
able to  the  people  of  Kansas,  though  agreeable  to  the  administration 
here.  The  part  we  reject  is  agreeable  to  the  people  of  Kansas,  but 
finds  no  favor  here. 

Should  it  be  conceded  that  the  free  State  men,  by  going  into  the 
election  of  October,  1857,  have  waived  all  objections  to  the  validity 
of  any  prior  elections,  it  would  be  monstrous  then  to  turn  round  and 
say  that,  although  the  legislature  was  a  valid  one,  its  acts  are  not. 
When  the  people  keep  away  from  the  polls,  they  are  stubborn,  "male 
fide  inhabitants,"  to  be  subjected  to  those  who  do  go  to  the  polls. 
When  the  indisputable  majority  do  go  to  the  polls,  they  have  no 
power  to  escape  from  the  yoke  of  the  minority,  or  to  "change  its 
character ;"  and  their  going  to  the  polls  at  all  is  a  kind  of  impudence 
to  be  interpreted  as  "  recognizing  its  valid  existence."  The  Presi- 
dent is  hard  to  please.     This  is  what  he  says  in  his  Kansas  message : 

"  It  is  proper  that  I  should  briefly  refer  to  the  election  held  under 
an  act  of  the  territorial  legislature,  on  the  first  Monday  of  January 
last,  on  the  Lecompton  constitution .  This  election  was  held  after 
the  Territory  had  been  prepared  for  admission  into  the  Union  as  a 
sovereign  State,  and  when  no  authority  existed  in  the  territorial  leg- 
islature which  could  possibly  destroy  its  existence  or  change  its 
character.  The  election,  which  was  peaceably  conducted  under  my 
instructions,  involved  a  strange  inconsistency.  A  large  majority  of 
the  persons  who  voted  against  the  Lecompton  constitution  were  at  the 
very  same  time  and  place  recognizing  its  valid  existence  in  the  most 
solemn  and  authentic  manner  by  voting  under  its  provisions.  I 
have  yet  received  no  official  information  of  the  result  of  this  election." 

Many  of  the  free  State  men  refused  to  go  into  this  election  because 
they  foresaw  this  Jesuitical  charge  of  "  inconsistency,"  but  enough 
did  participate,  under  protest,  to  wholly  control  its  results.  They  did 
not,  however,  undertake  to  destroy  the  work  of  the  convention,  as 

Serhaps  they  might,  but  in  a  peaceable  and  orderly  manner  they  un- 
ertook  to  untie  the  hands  of  the  people,  and  let  them,  in  their 
highest  sovereign  capacity,  break  the  fetters  about  to  be  imposed  upon 
them. 
The  approval  or  disapproval  of  the  work  of  the  convention,  as  con- 
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template*!  by  itself,  was  yet  unexecuted.  The  act  of  the  legislature 
did  not  curtail  but  extended  to  the  people  this  fundamental  right. 
How  can  its  fairness  or  its  legality  be  impeached  ?  When  it  suits 
the  President's  purpose,  he  asserts  the  same  doctrine,  thus  : 

"The  will  of  the  majority  is  supreme  and  irresistible,  when  ex* 
pressed  in  an  orderly  and  lawful  manner.  They  can  make  and  unmake 
constitutions  at  pleasure.  It  would  be  absurd  to  say  that  they  can 
impose  fetters  upon  their  own  power  which  they  cannot  afterwards  re* 
*ovt.  If  they  could  do  this,  they  might  tie  their  own  hands  for  a 
hundred  as  well  as  for  ten  years.  These  are  fundamental  principles 
of  American  freedom,"  &c. 

By  this  it  would  seem  that  the  President  concedes  the  irresistible 
power  of  the  majority  to  "  make  and  unmake  constitutions  at  pleas* 
ire,"  but  then  it  is  wholly  inoperative  so  far  as  tne  Lecompton  con- 
idtution  is  concerned.  What  is  it  that  makes  that  so  sacred  ?  If  a 
majority  can  change  a  constitution  at  will,  cannot  a  majority  change 
a  mere  law?  The  convention,  empowered  only  to  make  a  constitution, 
may  legislate  as  much  as  it  pleases,  repeal  "  the  bill  incorporating 
banks,"  and  prevent  the  territorial  legislature  from  all  further  ex- 
ercise of  legislative  authority,  while  the  legislature  itself  cannot 
Bore  to  protect  itself  or  the  people  I  This  is  too  absurd  for  serious 
argument. 

If  a  convention  cannot  put  fetters  on  to  the  people  to  bind  them, 
far  leas  can  a  legislature  oind  its  successors  in  office  not  to  alter  or 
repeal  any  of  its  acts.  The  properly  elected  territorial  legislature  of 
Kansas,  with  the  sanction  of  the  acting  governor,  and  in  obedience  to 
hia  recommendation,  passed  an  act  on  the  17th  of  December,  1857, 
conceded  to  be  proper  in  itself,  which  the  President  admits  would 
have  been  proper  and  binding  if  it  had  been  passed  by  its  predeces- 
sors, submitting  the  whole  constitution  to  a  vote  of  the  people,  sub- 
mitting it  also  with  slavery  and  also  without.  The  result  of  that 
flection  was  duly  certified  by  the  acting  governor.  If  the  President 
ii  without  "  official  information,"  it  is  because  he  knows  how  to  be 
without  what  he  does  not  want.  There  is  no  legal  flaw  in  the  whole 
proceeding.  It  was  as  binding  in  all  its  legal  consequences  as  any  act 
of  a  territorial  legislature  could  be.  It  had  all  the  moral  weight  of 
the  people.  If  any  part  of  the  people  refused  go  to  the  polls,  never 
could  it  be  so  justly  said  that  it  was  their  fault.  In  point  of  fact,  a 
urger  number  of  legal  voters  did  go  to  the  polls  than  ever  upon  any 

[nor  election.  It  was  a  fair  election,  conducted  in  an  "  orderly  and 
twful  manner."  No  accusation  of  fraud  has  been  made  against  it. 
And  at  this  election  the  Lecompton  constitution  was  rejected  by  a  vote 
of  more  than  ten  thousand  majority.  This  was  its  legal  and  final 
orerthrow,  and  placed  beyond  resurrection  even  by  Congress. 

The  power  to  admit  new  States  into  the  Union,  gives  to  Congress  no 
P°*er  to  coerce  the  people  of  a  Territory  into  the  Union,  or  into  the 
acceptance  of  a  State  constitution.  If  we  may  force  a  pro-slavery 
wte  in,  we  may  force  an  "abolition"  State  out.  The  agents  who 
Kue  here  are  no  more  authorized  to  act  in  behalf  of  Kansas  than  of 
Nicaragua,  and  Congress  may  as  rightfully  admit  one  as  the  other. 
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General  William  Walker  and  John  Calhoun  stand  on  a  level  as  repre- 
sentatives of  popular  sovereignty. 

On  the  4th  of  January,  1858,  the  Lecompton  constitution  received 
its  legal  condemnation  and  execution.  Not  being  a  legal  instrument 
in  its  formation  in  any  sense,  the  only  thing  legal  about  it  is  its  re- 
jection. There  is  no  galvanic  battery  of  the  Executive  now  that  can 
give  its  bantling,  so  long  dead  that  it  has  become  a  stench  in  the 
nostrils  of  the  whole  people,  any  further  vitality.  Unless  Congress 
shall  assert  a  power  equal  to  making  a  constitution  de  novo  for  a  State, 
this  Lecompton  constitution  will  be  rejected. 

The  President  thought  the  charge  preferred  against  him  by  the  New 
Haven  clergymen,  that  he  was  employing  the  army  "to  force  the 
people  of  Kansas  to  obey  laws  not  their  own,  nor  of  the  United  States/  * 
if  well  founded,  "  ought  to  consign  his  name  to  infamy."  How  can 
we  escape  the  same  doom  if  we  employ  the  legislative  power  of  the 
government  for  the  same  purpose  ? 

To  impose  a  constitution  upon  a  State  without  unequivocal  evidence 
that  it  has  substantially  the  sanction  of  the  majority  of  the  people  to 
be  affected  thereby  is  not  only  a  violation  of  the  political  rights  of 
freemen,  but  a  gross  and  palpable  violation  of  the  Constitution  of  the 
United  States,  which  guaranties  to  all  the  States  a  republican  form  of 
government,  the  very  essence  of  which  presupposes  the  "consent  of 
the  governed." 

The  statements  made  in  this  report  are  founded  upon  official  docu- 
ments and  conceded  facts ;  but  if  any  should  be  disputed,  we  fear- 
lessly challenge  such  an  investigation  as  will  put  their  accuracy  to 
the  severest  test.  There  is  no  scrutiny  that  we  do  not  court,  as  there 
is  no  truth  that  we  do  not  seek.  The  whole  purpose  of  the  committee 
having  been  thwarted  by  the  refusal  of  the  majority  to  enter  upon  a 
full  and  fair  investigation,  we  submit  that  the  facts  already  proved  are 
enough  to  establish  the  positions  we  maintain  to  the  fullest  extent : 

1.  That  an  investigation  ought  to  have  been  had  by  a  committee 
with  the  power  and  disposition  to  send  for  persons  and  papers. 

2.  That  the  President  has  been  misinformed  and  badly  advised  "  in 
relation  to  the  condition  of  parties  in  Kansas."  Though  he  says  "  a 
great  delusion  seems  to  pervade  the  public  mind,"  it  is  quite  apparent 
that  the  public  might,  with  greater  justice,  say,  "  Thou  thyself  be- 
holdest  not  the  beam  that  is  in  mine  own  eye." 

3.  That  in  proportion  as  Congress  has  relaxed  its  power  over  Ter- 
ritories that  of  the  Executive  has  increased ;  and  that  all  difficulties 
cannot  be  removed  until  Congress  shall  resume  its  entire  constitutional 
authority. 

4.  That  the  maligned  Topeka  constitution  was  the  act  of  the  people 
of  Kansas,  accords  more  with  the  will  of  her  people  than  any  other, 
and  is  more  entitled  to  the  respect  of  Congress. 

5.  That  the  plighted  faith  #f  the  nation  was  pledged  to  the  people 
of  Kansas  that  any  constitution  which  might  be  made  should  be  sub- 
mitted by  its  framers  to  them  for  their  approval  or  disapproval ;  and 
this  has  not  been  done. 

6.  That  there  is  not  unimpeachable  evidence  to  show  that  the  con- 
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stitntion  presented  by  John  Calhotln  is  an  identical  copy  of  the  one 
agreed  upon  by  the  Lecomption  convention  before  its  adjournment. 

7.  That  the  Lecompton  constitution  was  illegal  in  its  inception,  and 
therefore  void  ;  and,  if  this  were  not  so,  through  the  action  of  the  Ter- 
ritorial legislature,  the  people  have  been  enabled  fairly  and  legally  to 
Tote  for  or  against  it,  and  emphatically  rejected  it. 

Not  doubting  the  sincerity  of  the  President,  when  he  says  "  do- 
mestic peace  will  be  the  happy  consequence' '  of  the  immediate  admis- 
sion of  Kansas  into  the  Union  under  the  Lecompton  constitution,  we 
jet  are  constrained  to  say  that,  in  our  deliberate  judgment,  the  Presi- 
dent over-estimates  the  docility  of  the  nation,  and  particularly  that  of 
the  people  of  Kansas.  "Domestic  peace'1  cannot  be  obtained  by 
trampling  down  the  rights  of  any  portion  of  the  people.  The  mea- 
sure is  not  expedient,  even  if  it  were  just ;  but  it  is  clearly  wrong. 

The  idea  that  Kansas  must  be  admitted  as  a  slave  State,  in  order  to 
satisfy  the  States  "  where  slavery  is  recognized"  that  it  is  not  the  fixed 
purpose  to  admit  no  more  slave  States  into  the  Union,  is  even  less 
tolerable.  It  will  be  time  enough  to  raise  that  question  when  a  slave 
State  offers  itself  for  admission.  To  force  a  free  State  into  the  Union 
at  a  slave  State  will  test  the  question  more  keenly  than  may  be  desi- 
rable, and  the  project  should  be  dismissed  as  a  dangerous  experiment. 

JUSTIN  S.  MORRILL, 
EDWARD  WADE, 
HENRY  BENNETT, 
DAVID  S.  WALBRIDGE, 
JAMES  BUFFINTON. 

H.  Rep.  Com.  377 9 
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MINOIUTT   REPORT  OP  THE  SELECT  COMMITTEE  OF  THE  HOUSE  OF   BEPRE- 

SENTATIVES. 

Mr.  Thomas  L.  Harms,  from  the  Select  Committee  to  whom  was 
referred  the  President's  message  concerning  the  constitution  framed 
at  Lccompton,  submitted  the  following 

VIEWS  OF  THE  MINORITY. 

On  the  2d  day  of  February  last  the  President  of  the  United  States 
transmitted  to  both  Houses  of  Congress  an  elaborate  message,  urging 
Congress  to  admit  Kansas  into  the  Union  as  a  sovereign  State  in  virtue 
of  a  so-called  constitution  said  to  have  been  adopted  by  a  convention 
of  delegates  assembled  at  Lecompton,  a  copy  of  which  constitution  he 
also  transmitted  to  the  Senate,  and  which  has  been,  by  its  order, 
printed  and  is  now  before  the  country. 

Upon  the  reading  of  the  message  of  the  President  in  the  House  of 
Kepresentatives,  it  was  by  that  body — 

"Resolved,  That  the  message  of  the  President  of  the  United  States 
concerning  the  constitution  framed  at  Lecompton,  in  the  Territory  of 
Kansas,  by  a  convention  of  delegates  thereof,  and  the  papers  accom- 
panying the  same,  be  referred  to  a  select  committee  of  fifteen  mem- 
bers, to  be  appointed  by  the  Speaker;  that  said  committee  be  instructed 
to  inquire  into  all  the  facts  connected  with  the  formation  of  said  consti- 
tution, and  the  laws  under  which  the  same  was  originated,  and  into 
all  such  facts  and  proceedings  as  have  transpired  since  the  formation 
of  said  constitution,  having  relation  to  the  question  or  propriety  of 
the  admission  of  said  Territory  into  the  Union  under  said  constitution ; 
and  whether  the  same  is  acceptable  and  satisfactory  to  a  majority  of 
the  legal  voters  of  Kansas  ;  and  that  said  committee  have  power  to 
send  tor  persons  and  papers." 

The  committee  appointed  by  the  Speaker  under  this  resolution,  after 
four  brief  sessions,  being  composed,  with  a  majority  of  its  members, 
of  those  who  had  resisted  its  adoption — 

"Resolved,  That  the  law  of  the  Territory  of  Kansas  providing  for 
.taking  the  sense  of  the  people  of  that  Territory  upon  the  propriety  of 
their  applying  for  admission  as  a  State  into  the  Union,  and  the  vote 
of  the  people  under  said  law ;  also,  the  law  of  said  Territory  providing 
for  a  call  of  a  convention  in  pursuance  of  the  popular  will  thus 
expressed,  together  with  the  registration  of  voters  and  the  apportion- 
ment of  delegates  to  said  convention  under  said  act,  ami  the  election 
of  delegates  as  officially  certified  to ;  the  said  constitution,  as  framed 
by  said  convention,  and  the  vote  on  its  submission  under  its  own 
schedule  and  provisions  as  officially  adjudged  and  announced,  embrace 
all  the  laws  and  facts  essential  to  the  investigation  of  the  questions 
submitted  to  this  committee  under  the  resolution  of  their  appointment. 

"Resolved,  That  while  we  do  not  consider  the  votes  of  the  4th  of 
January  last,  on  the  submission  of  said  constitution  by  the  late  terri- 
'  -<al  legislature,  as  having  any  material  bearing  upon  the  points  of 
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this  inquiry,  yet  we  admit,  receive,  and  allow  to  be  filed  with  the 
other  matters  collected  by  this  committee,  the  vote  at  that  election  as 
proclaimed  and  published  by  the  officers  of  the  legislature." 

The  majority  of  the  committee  adopted  also  a  report  based,  not  upon 
facts  or  evidence,  but  setting  up  speculations  and  surmises  instead  of 
reliable  information ;  and  sharp  criticisms  upon  opinions  heretofore 
advanced  by  distinguished  citizens,  rather  than  reasons  why  Kansas 
ought  to  be  admitted  into  the  Union  under  the  Lecompton  constitution. 

The  undersigned  were  prevented  bv  the  action  of  the  majority  of 
the  committee  from  obtaining  that  reliable  information  which  they 
desired  and  which  they  think  they  had  a  right  to  expect.  Every 
avenue  of  inquiry  was  firmly  blocked  up,  and  we  are  compelled  to 
follow  the  example  which  the  majority  have  set  in  submitting  our 
news  upon  the  President's  message  and  the  meagre  data  already 
before  the  country,  rather  than  upon  authenticated  facts  collected  by 
the  committee. 

The  President  in  this  message  has  departed  from  the  usual  prece- 
dents heretofore  set  by  his  distinguished  predecessors,  and  instead  of 
leaving  Congress  to  decide  the  question  with  calmness  and  dispassion, 
he  ha*  argued  in  favor  of  the  admission  of  the  proposed  State  at  great 
length  and  with  unusual  vehemence.  It  is  believed  that  no  similar 
interposition  and  feeling  have  ever  been  exhibited  in  favor  of  the 
adminMon  of  any  State.  Eighteen  new  ones  have  entered  the  Union, 
commencing  in  1791,  and  coming  down  th  'ough  nearly  every  successive 
administration,  but  in  no  case  has  the  President  ever  taken  sides  in 
this  earnest  manner  tor  or  against  the  proposed  action  of  Congress, 
If  it  shall  be  said  that  the  case  of  Kansas  is  an  unusual  one,  iad 
required  from  the  Executive  an  expression  of  his  views  and  opinions, 
it  will  also  be  conceded  that  the  California  case  was  quite  as  unusual. 
Bat  on  that  occasion  the  message  of  the  President  was  as  follows : 

uTo  the  House  of  Representatives  of  the  United  States: 

"1  transmit  herewith  to  the  House  of  Representatives,  for  the  infor- 
mation of  that  body,  an  authentic  copy  of  the  constitution  of  the 
State  of  California,  received  by  me  from  Gen.  Riley. 

"Z.  TAYLOR. 

"  Washington,  February  13,  1850/' 

The  undersigned  cannot  but  contrast  this  brief  message  of  General 
Taylor,  following,  as  it  did,  the  early  precedents  in  like  cases,  with  the 
lengthy  argument  of  President  Buchanan  in  favor  of  the  Lecompton 
constitution,  and  they  infer  from  it  that  the  President  feels  an  extra- 
ordinary solicitude  that  Kansas  shall  at  once  be  admitted  into  the 
Union  under  the  constitution  transmitted.  Not  only  does  the  Presi- 
dent take  this  deep  interest  in  the  admission  of  Kansas,  but  the 
members  of  his  cabinet  are  equally  strenuous  in  urging  their  views 
upon  the  public  in  the  shape  of  epistolary  arguments  in  favor  of  the 
President's  project.  The  multitude  of  those  who  hold  official  station 
*t  the  hands  of  the  President,  or  at  the  hands  of  his  constitutional 
t^riiiers,  are  induced  to  enlist  their  efforts  to  the  same  end,  or  it  they 
differ  in  opinion  and  have  independence  enough  to  avow  it,  they  are 
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promptly  displaced,  and  others  more  accordant  in  judgment  or  more 
servile  in  character  are  appointed  their  successors.  These  very  un- 
usual proceedings  and  efforts  on  the  part  of  the  Executive,  and  the 
perturbed  condition  of  the  public  mind,  have  induced  the  undersigned 
to  give  to  the  subject,  under  the  instructions  of  the  resolution  of  the 
House,  their  most  careful  attention. 

In  the  message  of  the  President,  it  is  stated  that  "  a  great  delusion 
seems  to  pervade  the  public  mind  in  relation  to  the  condition  of  parties 
in  Kansas,"  and  the  President  affirms  that  a  portion  of  the  people  of 
Kansas  are  in  rebellion  "  against  the  government  under  which  they 
live."     If  it  really  be  true  that  a  great  delusion  pervades  the  public 
mind  on  this  Kansas  difficulty,  it  is  greatly  to  be  regretted.    The 
American  people  pride  themselves  upon  their  intelligence,  and  their 
attention  has  been,  for  four  years,  most  intently  directed  to  Kansas 
affairs.     Thousands  of  newspapers  have  been  collecting  every  item  of 
information  relating  to  them,  and   spreading  it  before  the  public. 
Numerous  and  able  reports  have  been  made  by  committees  of  both 
Houses  of  Congress,  composed  of  their  ablest  members,  and  of  all 
political  parties,  which  reports  have  been  printed  and  scattered  broad- 
cast everywhere  for  public  information.     Volumes  of  sworn  testimony 
and  documentary  evidence  have  been  published  and  sent  to  every 
neighborhood  and  hamlet.    Numerous  messages  from  different  chief 
magistrates  have  been  sent  to  Congress  and  printed  by  millions  of 
copies ;  and  the  late  annual  message  of  Mr.  Buchanan,  in  which  he 
elaborately  discusses  Kansas  affairs,  had  been  for  two  months  in  every 
man's  hand  and  in  every  man's  mind,  and  yet  he  informs  us,  in  his 
message  of  the  2d  of  February,  that  this  "  great  delusion"  -still  *'  per- 
vades the  public  mind"  in  relation  to  affairs  in  Kansas. 

The  undersigned  think  it  is  unfottunate  that  the  President  has 
failed  to  communicate  to  Congress  the  evidence  upon  which  he  founds 
his  opinion  of  this  pending  delusion,  and  as  for  want  of  such  evidence, 
we  have  failed  to  discern  the  existence  of  such  "  delusion  ;"  it  has 
consequently  been  impossible  to  ascertain  its  cause,  its  extent,  or  its 
character,  or  to  propose  an  adequate  remedy.    That  an  anxious  state 
of  the  public  mind  exists  in  Kansas  concerning  the  action  of  Congress 
upon  this  constitution  we  can  well  believe.     But  we  have  not  been 
able  to  learn  that  there  is  an  existing  rebellion  in  that  Territory  of 
such  character  as  the  President  intimates.     A  rebellion  is  an  open 
resistance  to  lawful  authority  by  arms  or  otherwise,  and  the  rebellion 
of  a  people  must  be  open  resistance  to  government  by  large,  if  not 
controlling  masses. 

The  undersigned,  after  the  most  careful  inquiry,  (the  majority  of  tlie 
committee  refusing  to  hear  any  testimony  on  the  subject,)  have  been 
able  to  gather  no  information  that  the  people  of  Kansas  are  (or  h&^e 
been  since  the  late  October  election,  at  least,)  in  resistance  or  even 
opposition  to  any  law  of  Congress,  or  to  the  government  of  the  United 
States ;  and  there  is  ample  evidence  that  the  people  of  Kansas  are  ir 
entire  harmony  with  the  territorial  government,  both  legislative  auc 
executive,  and  are  warmly  and  enthusiastically  supporting  both.  I 
there  has  been  any  hostility  to  the  territorial  government,  it  has 
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on  the  part  of  the  Lecompton  convention,  and  on  the  part  of  those  who 
approve  its  action.  ' 

It  is  not  untrue  that,  when  an  attempt  was  lately  being  made  to 
subvert  their  territorial  government  by  fraud,  deceit,  and  crime,  and 
to  substitute  in  its  place  one  disapproved  by  at  least  four-fifths  of  the 
people  of  Kansas,  that  people  became  excited  and  indignant.  They 
denied  the  binding  force  of  the  new  government ;  they  protested  against 
it  at  the  polls  by  at  least  nine  thousand  majority  of  the  legal  voters, 
they  protested  against  it  in  solemn  and  earnest  legislative  resolves. 

The  people  in  primary  assemblies  everywhere  condemned  it,  while 
there  has  been  scarcely  one  voice  raised  in  its  defence.  The  people  of 
Kansas,  by  such  majorities,  deny  the  validity  of  the  proposed  new 
government,  and  say  it  is  not  theirs.  They  have  sent  their  petitions 
and  protests  here,  praying  Congress  not  to  force  Kansas  into  the 
Union  against  their  wishes.  The  have  moved  in  arrest  of  judgment, 
and  have  thus  opened  the  whole  record  to  our  examination.  But  all 
this  is  not  rebellion  to  this  proposed  government,  for  there  can  be  no 
attempt  to  resist  a  government  until  an  attempt  at  least  is  made  to 
enforce  it,  and  no  attempt  has  yet  been  made  to  enforce  the  Lecompton 
constitution.  There  being,  then,  no  effort  made  to  resist  the  laws  of 
Congress,  the  laws  of  the  territorial  government,  or  the  proposed 
Lecompton  constitution,  it  is  not  easy  to  discern  the  ground  upon 
which  the  President  rests  the  charge  of  an  intense  disloyal  feeling  and 
an  exciting  rebellion  among  the  people  of  Kansas.  The  President  is 
speaking  of  the  existing  condition  of  things  at  the  time  of  his  writing, 
and  so  are  we. 

With  deference  to  the  President  it  is  submitted  that  directly  the 
reverse  is  the  fact,  and  had  we  been  permitted  to  take  testimony  we 
could  have  established  this  position  by  indubitable  evidence.  Nor  can 
it  even  be  said  that  those  who  have  thought  favorably  of  the  so-called 
Topeka  constitution  are  in  rebellion  against  their  government.  It  is 
now  more  than  two  years  since  that  instrument  was  formed.  There 
**?'  onginally,  neither  treason  nor  rebellion  in  its  origin  or  pro- 
visions. It  was  sent  to  Congress,  and  on  the  24th  day  of  March,  1856, 
formally  presented  in  the  Senate  by  General  Cass,  and,  upon  his 
motion,  referred  to  the  Committee  on  Territories  and  printed.  Its 
formation  could  hardly  have  been  an  act  of  disloyalty  or  rebellion. 
So  far  as  its  adoption  by  the  people,  on  a  submission  to  a  vote  under  the 
auspices  of  the  convention  that  framed  it  could  give  it  vitality  it  was 
given,  but  no  further.  And  in  this  respect  it  followed  examples 
before  set,  which  had  received  the  approval  of  Congress.  General 
Casa  would  hardly  have  presented  an  embodiment  of  treason  and  re- 
bellion to  the  Senate  of  the  United  States.  The  improper  action  of 
Governor  Robinson  (as  he  is  called  by  the  President)  and  the  Topeka 
legislature  are,  by  the  undersigned,  emphatically  condemned.  Nor 
i*  it  believed  that  their  action  has  met  the  approval  of  any  considera- 
ble number  of  the  citizens  of  Kansas.  But  we  are  not  advised  that 
tny  attempt  has  been  made  to  put  the  Topeka  government  into  prac- 
tical operation.  Should  such  attempt  be  made  it  would  Oe  the  duty 
of  the  territorial  government  to  resist  it  and  put  it  down,  but  until 
rob  an  attempt  is  made  there  is  no  well-grounded  cause  of  alarm, 
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either  to  the  President  or  to  the  country.  Yet  the  great  argument  in 
favor  of  the  admission  of  Kansas  as  a  State  seems  founded  upon  the 
supposed  rebellious  character  of  her  people ;  a  supposition  that  can 
rest  only  upon  events  long  since  transpired,  and  upon  opinions  long 
ago  exploded.  But  were  the  President's  opinion  correct  it  would,  in- 
stead of  a  reason  for  the  admission  of  Kansas  into  the  Union,  be  a 
conclusive  one  against  it. 

The  President,  in  discussing  the  organic  act,  says: 

"That  this  law  recognized  the  right  of  the  people  of  the  Territory, 
without  any  enabling  act  from  Congress,  to  form  a  State  constitution, 
is  too  clear  for  argument.  Fur  Congress  *  to  leave  the  people  of  the 
Territory  perfectly  free,'  in  framing  their  constitution,  *  to  form  and 
regulate  their  domestic  institutions  in  their  own  way,  subject  only  to 
the  Constitution  of  the  United  States/  and  then  to  say  that  they  shall 
not  be  permitted  to  proceed  and  frame  a  constitution  in  their  own 
way  without  an  express  authority  from  Congress  appears  to  be  almost 
a  contradiction  in  terms." 

This  reasoning  the  undersigned  believe  to  be  more  specious  than 
sound.     It  was  not  necessary  that  the  rights  of  the  people  of  Kansas 
to  frame  a  constitution  should  be  recognized  by  an  act  of  Congress. 
They  could  do  this  without  such  act,  and  apply  for  admission  under 
it,  and  the  admission  or  rejection  of  the  proposed  State  would  rest 
solely  in  the  discretion  of  Congress.    So  it  Congress  should  consent 
that  they  might  frame  a  constitution,  and  send  it  up  as  an  application 
for  admission,  this  would  not  render  it  obligatory  upon  Congress  to 
admit  the  proposed  State,  when  such  constitution  might  be  presented 
here,  whatever  that  constitution,  and  the  circumstances  attending  its 
formation  might  be.     The  powers  and  rights  conferred  by  the  Kansas 
act   were  such  as  related  to  its  territorial  condition,  and  to  that  end 
Congress  conferred  all  the  powers  it  possessed  upon  the  people  of  Kan- 
sas.    The  organic  act  contained  also  certain  stipulations,  that  might 
be  held  as  a  pledge  and  contract  with  the  people  of  Kansas,  in  regard 
to  their  rights  when  they  come  to  be  admitted  into  the  Union.      But 
it  did  not  provide  that  Kansas  should  come  into  the  Union  whenever 
the  people  thereof  might  desire,  nor  however  they  might  desire,  much 
less  that  they  might  come  when  one  thousand  of  her  people  might  de- 
sire to  come,  and  ten  thousand  desire  not  to  come.     If  so,  then  Kansas  is  a 
State  in  the  Union  now,  and  our  differences  are  without  foundation. 
Ohio  had  an  et*abling  act,  and  under  it  a  State  government  was  formed, 
and  she  came  into  the  Union  without  further  legislation. 

If  the  original  Kansas  act  was  a  like  enabling  act,  why  does  nol 
Kansas  enter  the  family  of  States,  as  the  equal  and  peer  of  the  othei 
States,  and  not  remain  higgling  for  Congress  to  unbar  the  door  ami 
bid  her  enter?  A  moment's  inspection  of  the  constitution  sent  t< 
Congress  will  satisfy  us  that  its  framers  did  not  consider  that  the; 
had  the  right  to  form  a  State  without  the  assent  of  Congress.  Thi 
is  evident  from  the  fiact  that  the  constitution  denies  to  itself  any  val 
idity  of  force,  until  the  State  shall  be  admitted  by  Congress  into  tb 
Union.  ^  It  does  not  allow  any  of  the  officers,  executive,  legislative 
or  judicial,  to  enter  upon  the  discharge  of  any  duties,  "  until  aft* 
the  admission  of  Kansas  as  one  of  the  independent  and  sovereig 
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States.'1  This  provision  fixes  the  time  when  the  authorities  of  the 
proposed  State  shall  assume  their  functions.  The  constitution  also 
provides  that,  "all  officers,  civil  and  military,  holding  under  the 
authority  of  the  Territory  of  Kansas,  shall  continue  to  hold  anl  ex- 
ercise their  respective  offices  until  they  shall  be  superseded  by  the 
authority  of  the  State."  These  clauses  clearly  show  that  the  conven- 
tion claimed  no  right  to  exercise,  and  did  not  exercise,  any  power  as  a 
8tate,  but  having  framed  their  constitution,  they  sent  it  to  Congress 
as  a  petition,  and  they  now  ask  us  to  recognize  that  constitution  as 
treating  a  State,  by  the  admission  of  such  State  into  the  Union.  As 
a  petition,  we  think  it  should  be  considered  and  acted  upon,  but  that  the 
frame™  of  that  constitution,  or  the  people  whom  they  claimed  to  rep- 
resent, have  a  right  to  set  up  a  State  government  in  or  out  of  the 
Union,  we  cannot  admit.  No  such  right  has  ever  been  conceded  to 
them  by  Congress,  nor  claimed  by  the  people  of  Kansas. 

By  looking  at  the  language  of  the  President,  above  quoted,  it  will 
be  seen  that,  in  order  to  give  effect  to  his  argmment,  he  presents  it  in 
this  form.     He  says : 

"  For  Congress  to  leave  the  people  of  the  Territory  perfectly  free, 
ts  framing  their  constitution,  to  form  and  regulate  their  domestic  in- 
stitutions in  their  own  way,  subject  only  to  the  Constitution  of  the 
United  States,  and  then  to  say  that  they  shall  not  be  permitted  to 
proceed  and  frame  a  constitution  in  their  own  way,  without  the  ex- 
press authority  of  Congress,  appears  to  be  almost  a  contradiction  in 
terms." 

Bat  this,  "almost  contradiption  in  terms,"  is  entirely  removed 
when  it  is  seen  that  the  President,  to  make  out  this  "  contradiction  in 
terms,"  has  inserted  in  the  sentence  the  words  u  in  framing  their  con- 
stitution," which  words  are  not  in  the  act  of  Congress,  nor  is  their 
import  to  be  implied  from  the  language  there  used.  Not  only  are 
the  words  thus  employed  by  the  President  not  found  in  the  organic 
lav  but  it  is  not  known  that  any  one  contends  that  the  people  of  Kan- 
sas "  shall  uot  be  permitted  to  proceed  and  frame  a  constitution  in 
their  own  way  without  the  express  authority  of  Congress."  And  his 
excellency  is  quite  as  unfortunate  in  stating  the  argument  of  those 
who  oppose  the  admission  of  Kansas  under  the  Lecompton  constitu- 
tion as  he  is  incorrect  in  stating  the  language  and  intent  of  the  Kansas- 
Nebraska  act.  That  act  provides  that  "the  people  of  the  Territory 
shall  be  left  perfectly  free  to  form  and  regulate  their  domestic  insti- 
tutions in  their  own  way."  Whose  institutions  ?  The  institutions 
of  "  the  people  of  the  Territory."  Is  a  constitutional  State  govern- 
ment an  institution  for  the  "people  of  a  Territory  ?"  It  is  a  very 
necessary  one  for  the  people  of  a  State,  but  one  with  which  the  people 
of  a  Territory  have  nothing  to  do. 

While,  therefore,  the  people  of  Kansas,  or  any  part  of  them,  have 
a  right,  by  way  of  petition,  to  ask  Congress  to  recognize  such  State 
organization  as  they  may  propose,  and  while  by  the  stipulations  of 
the  organic  law  tbey  may  "come  into  the  Union  with  or  without 
slavery,  as  their  constitution  may  prescribe  at  the  time  of  their  ad- 
mission," yet,  as  there  could  be  no  irregularity  in  their  proceedings 
*hich  would  prevent  Congress  from  hearing  their  statement  of  griev 
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ances  and  granting  adequate  redress,  even  by  the  admission  of  the 
State  into  the  Union,  so,  on  the  other  hand,  there  can  be  no  technical 
regularity  in  forming  a  constitution  that  can  make  it  incumbent  upon 
Congress  to  admit  such  State  as  a  matter  of  indisputable  right.  When- 
ever Congress  is  asked  to  act  and  provide  for  the  incoming  of  a  new 
State,  whether  by  an  original  enabling  act  or  a  subsequent  act  of  recog- 
nition, (as  in  this  case,)  it  will  look  into  all  the  circumstances  and 
decide  the  question  in  view  of  the  great  results  which  are  to  follow  its 
legislation,  both  to  the  people  who  inhabit  the  proposed  State  and  to 
all  the  other  States  of  the  Union.  And  this  duty  of  Congress  is  in  no 
wise  lessened  by  the  acknowledged  right  of  the  people  of  a  Territory 
to  form  and  regulate  their  domestic  institutions  in  their  own  way. 
This  acknowledged  right  does  not  confer  that  other  great  right  and 

grivilege  of  becoming,  at  any  time  and  under  any  circumstances,  a 
tate  of  the  Union,  and  participating  in  shaping  and  controlling  the 
interests  of  all  the  States  in  our  confederacy. 

The  majority  of  the  committee  concur  with  the  President  in  the 
opinion  that  "  it  is  impossible  that  any  people  could  have  proceeded 
with  more  regularity  in  the  formation  of  a  constitution  than  the  people 
of  Kansas  have  done."  Differing,  as  we  do,  entirely  from  this  opinion, 
we  propose  to  examine  and  test  its  correctness.  "The  people"  of  a 
Territory,  or  any  political  community,  are  the  whole  body  of  its  citizens. 
No  particular  class,  organization,  or  party,  inside  of  the  whole  body, 
can  justly  be  called  "  the  people."  If,  from  any  cause,  this  "  whole 
body  "  of  citizens  are  prevented  from  participating  in  any  popular 
function,  and  it  is  performed  by  a  part  only,  it  cannot  be  said  that 
such  function  is  the  act  of  "  the  people."  Before  it  can  be  said,  there- 
fore, that  "the  people  of  Kansas"  have  regularly  proceeded  and 
formed  their  constitution,  it  must  appear  that  the  whole  body  of  the 
citizens  of  Kansas  had  free  opportunity,  without  fear  and  without  con- 
straint, to  participate  in  its  formation.     What  now  are  the  facta? 

After  the  passage,  in  1854,  of  the  act  of  Congress  creating  the  Ter- 
ritory, parties  of  widely  different  views  concerning  domestic  slavery 
hastened  to  occupy  its  choicest  and  most  eligible  portions.  They  went 
resolutely  determined  to  accomplish  each  an  opposite  purpose,  and 
collision  and  violence  almost  immediately  ensued.  At  the  first  election 
for  members  of  the  territorial  legislature,  on  the  30th  day  of  March, 
1865,  the  pro-slavery  party  succeeded.  The  then  governor  (Reeder) 
gave  certificates  to  the  members  elect,  and  by  his  action  and  that  of 
the  legislative  bodies  the  territorial  government  went  into  full  opera- 
tion under  pro-slavery  auspices. 

Whether  that  election  was  fair  or  unfair,  just  or  fraudulent,  it  is 
not  essential  to  our  present  inquiry  to  decide.  Certain  it  is  that  it 
was  conducted  in  a  most  turbulent,  disorderly,  and  violent  manner. 
The  whole  mass  of  voters  were  of  recent  coming  to  the  Territory,  and 
large  numbers  doubtless  voted  upon  both  sides  who  shortly  afterwards 
left  for  other  parts  and  never  returned.  Such  was  doubtless  the  case 
with  many  adventurers  from  the  eastern  States,  and  such  is  known  to 
be  the  fact  in  regard  to  large  bodies  of  men  from  Missouri.  The  de- 
feated party  believed  they  had  been  beaten  by  fraud  and  violence,  and 
have  always  so  asserted  ;  but  the  action  of  Governor  Reeder  and  the 
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legislative  bodies  closed  the  question  to  us  on  the  present  issue,  and 
had  the  proceedings  of  that  legislature  been  just  or  lawful  he  would 
have  been  spared  any  allusion  to  it  whatever,  and  we  believe  the 
people  of  Kansas  would  have  taken  their  own  wrongs  in  hand  and 
redressed  them  legally  at  the  ballot-box. 

But  the  legislature  thus  elected  assembled  and  proceeded  to  enact  a 
code  of  laws,  many  provisions  of  which  have  been  denounced  by  men 
of  all  parties  as  disgraceful  and  infamous.  They  were  the  natural 
consequence  of  a  triumph  of  one  party  over  the  other,  between  whom 
so  much  bitterness  of  feeling  and  so  many  acts  of  violence  had  oc- 
curred. Our  purpose  now  is  to  refer  only  to  the  eleventh  section  of 
the  law  concerning  elections.     It  is  as  follows : 

"Sec.  11.  Every  free  white  male  citizen  of  the  United  States,  and 
every  free  male  Indian  who  is  made  a  citizen  by  treaty  or  otherwise, 
and  over  the  age  of  twenty-one  years,  who  shall  be  an  inhabitant  of 
this  Territory,  and  of  the  county  or  district  in  which  he  offers  to  vote, 
and  shall  have  paid  a  territorial  tax,  shall  be  a  qualified  elector  for  all 
elective  officers  ;  and  all  Indians  who  are  inhabitants  of  this  Territory, 
and  who  may  have  adopted  the  customs  of  the  white  man,  and  who 
are  liable  to  pay  taxes,  shall  be  deemed  citizens  :  Provided,  That  no 
soldier,  seaman,  or  marine,  in  the  regular  army  or  navy  of  the  United 
States,  shall  be  entitled  to  vote,  by  reason  of  being  on  service  therein : 
And  provided  further.  That  no  person  who  shall  have  been  convicted 
of  any  violation  of  any  provision  of  an  act  of  Congress  entitled  '  An 
act  respecting  fugitives  from  justice,  and  persons  escaping  from  the 
service  of  their  masters/  approved  February  12,  1793  ;  or  of  an  act 
to  amend  and  supplementary  to  said  act,  approved  J  8th  September, 
1860 ;  whether  such  conviction  were  by  criminal  proceeding  or  by 
civil  action  for  the  recovery  of  any  penalty  prescribed  by  either  of 
said  acts,  in  any  courts  of  the  United  States,  or  of  any  State  or  Ter- 
ritory, of  any  offence  deemed  infamous,  shall  be  entitled  to  vote  at  any 
election,  or  to  hold  any  office  in  this  Territory :  And  provided  farther, 
That  if  any  person  offering  to  vote  shall  be  challenged  and  required 
to  take  an  oath  or  affirmation,  to  be  administered  by  one  of  the  judges 
of  the  election,  that  he  will  sustain  the  provisions  of  the  above  recited 
acts  of  Congress  and  of  the  act  entitled  '  An  act  to  organize  the  Ter- 
ritories of  Nebraska  and  Kansas,'  approved  May  30,  1854,  and  shall 
refuse  to  take  such  oath  or  affirmation,  the  vote  of  such  person  shall  be 
rqected." 

What  was  the  object  of  these  unusual  provisoes  ?  It  was  not  to 
ascertain  if  the  person  offering  to  vote  was  a  free  white  male  citizen 
of  the  United  States,  or  a  free  male  Indian  made  a  citizen  by  treaty 
or  otherwise,  or  whether  such  were  over  the  age  of  twenty- one  years, 
or  inhabitants  of  the  Territory,  or  had  paid  a  territorial  tax,  or  had 
previously  voted  at  the  same  election,  or  had  ever  been  convicted  of 
infamous  crimes  or  felonies.  The  oath  required  was  not  a  test  of  the 
qualification  of  voters,  nor  was  it  intended  to  be.  Its  plain  purpose 
and  avowed  object  was  to  drive  from  the  polls  and  disfranchise  a  very 
krge  portion  of  the  people  of  Kansas.  That  such  was  the  purpose,  and 
the  avowed  purpose,  of  this  law  we  have  the  most  reliable  informa- 
tion, and  we  believe  we  could  have  proved  it  by  sworn  witnesses  of 
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undoubted  veracity  had  we  been  allowed  to  do  so.  It  is  true,  the  qual- 
ifications of  voters  was  a  matter  for  the  legislative  assembly  to  deter- 
mine, but  this  provision  is  not  one  of  qualification  at  all.  It  in  no 
way  relates  to  the  qualifications  prescribed  ;  it  is  not  general  in  its  ap- 
plication, and  is  but  an  invidious  and  unjust  mode  of  disfranchise- 
ment, reaching  only  the  person  challenged.  It  required  every  such 
person,  in  advance  of  being  legally  called  upon  to  act,  to  swear  that 
he  would  sustain  the  provisions  of  the  fugitive  slave  laws  of  1793  and 
1850.  There  are  thousands  of  citizens  in  all  parts  of  the  Union  that 
believe  it  to  be  the  duty  of  the  States  to  provide  for  the  rendition  of 
fugitives,  and  that  the  law  of  Congress  is  unconstitutional.  Others, 
who  would  be  willing  to  act,  if  called  upon  by  the  officers  of  the  law, 
to  aid  in  the  capture  of  fugitives,  yet,  at  the  same  time,  they  would 
scorn  and  refuse,  as  a  test  of  their  right  to  vote,  to  be  sworn  into  a 
body  of  catch-polls  to  pursue,  capture,  and  return  vagabond  slaves. 
Others,  and  thousands  of  those,  too,  south  as  well  as  north,  are  con- 
scientiously opposed  to  these  fugitive  slave  laws,  and  desire  their  modi- 
fication or  repeal.  But,  according  to  this  Kansas  election  law,  every 
man  challenged  was  required  to  swear,  in  effect,  not  only  that  he 
would  aid  in  enforcing  those  laws,  but  that  he  would  sustain,  main- 
tain, and  continue  them  as  they  are  forever.  He  must  do  this  or  lose 
his  vote.  If  the  free  State  men  had  seized  the  first  Territorial  legis- 
lature, and  had  passed  a  law  requiring  every  voter,  when  challenged, 
and  before  he  should  be  allowed  to  vote,  to  swear  that  slavery  was  a 
moral,  social,  and  political  evil,  and  that  he  would  forever  oppose,  by 
all  lawful  means,  its  introduction  or  establishment  in  the  Territory, 
it  would  have  been  no  more  unjust  to  the  pro-slavery  party  than  was 
that  law  already  quoted  to  the  free-State  party.  It  was  not  only  un- 
just, but  it  was  in  violation  of  the  spirit  of  the  act  creating  the  Ter- 
ritory, as  well  as  the  Constitution  of  the  United  States.  Its  object 
was  not  the  purity  of  elections,  but  the  perpetuation  of  power  in  the 
hands. which  then  held  it. 

But  it  seems  unnecessary  to  discuss  it  further.  Its  like  had  never 
before  been  heard  of  in  a  free  country  ;  and  so  generally  did  its  mon- 
strous and  despotic  character  meet  with  public  condemnation  that  in 
February,  1857,  it  was,  with  several  other  statutes,  quite  as  disgrace- 
ful, repealed  by  the  same  party  that  had  enacted  it.  This,  however, 
was  not  done  until  the  effects  of  its  operation  had  become  deep  and 
permanent  in  the  affiairs  of  the  Territory.  The  same  legislature 
which  passed  the  law  we  have  just  considered,  passed  also  an  act  in 
July,  1855,  "  for  the  call  of  a  conventionto  form  a  State  constitution/ ' 
by  which  the  sense  of  "the  people,"  for  and  against  a  convention, 
was  to  be  taken  "  at  the  general  election  to  come  off  in  October,  1836/  * 
at  which  "  all  persons  qualified  by  the  laws  of  the  Territory  to  vote 
for  members  of  the  general  assembly  should  be  entitled  to  vote  for  or 
against  said  convention,"  bur  subject  to  the  exceptions  and  challenges 
provided  in  the  eleventh  section  of  the  election  law  already  quoted. 
Thus  it  will  be  seen  that  the  "  sense  of  the  people"  provided  to  be 
taken  was  in  fact  not  the  sense  of  "  the  whole  people,"  but  the  sense 
only  of  that  portion  who  were  not  disfranchised  by  the  act  of  legisla- 
tion we  have  considered.     "  The  people"  were  not  left  free  to  exercise 
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their  rights,  bat  a  large  portion  of  them  were,  by  the  act  of  the 
legislature,  (as  it  was  intended  they  should  be,)  driven  from  the  polls, 
and  their  views  choked  out  by  test  oaths  unlawfully  and  unjustly 
forced  upon  them  by  the  party  that  had  succeeded  in  making  itself 
dominant  in  Kansas.  At  the  same  October  election,  and  under  the 
same  law,  a  new  house  of  representatives  was  chosen,  the  council  still 
holding  over  under  the  first  election.  The  result  of  this  election  was 
in  no  doubt.  The  act  of  the  legislature  had  done  its  work.  The 
free  State  men,  unwilling  to  submit  to  the  insults,  indignities,  and 
disabilities  imposed  upon  them  by  this  law,  withdrew  from  the  polls. 
All  opposition  to  the  pro-slavery  party  was  at  an  end,  and  its  candi- 
dates were  unanimously  returned.  The  territorial  power  seemed 
entailed  in  fee  to  the  party  in  possession,  and  this  law  intended  to 
make  that  possession  perpetual. 

The  vote  upon  the  question  of  "convention"  or  "no  convention" 
was  a  meagre  one  of  a  few  hundreds  only.  We  have  not  been  allowed 
to  procure  the  official  returns  of  this  vote,  nor  are  we  aware  that  any 
such  ever  was  made  or  published.  We  are  informed  by  what  we  rely 
upon  as  good  authority  that  the  vote  was  a  very  trifling  one,  very 
few  taking  any  interest  in  it  whatever,  and  but  a  few  hundred  only 
were  cast  in  the  entire  Territory.  It  is  true  that  the  majority  assert 
in  their  resolutions  that  this  vote  is  "  important,"  yet  they  have  taken 
good  care  not  to  obtain  it  officially  or  otherwise.  The  majority  say 
"  the  vote  was  almost  unanimous  for  the  legislature  to  call  a  convention 
and  to  define  its  duties.  But  few  votes  were  cast  against  it."  They 
might  have  added  with  equal  truth  "  but  few  were  cast  for  it."  "The 
People"  took  no  part  in  that  election  ;  and  it  is  incorrect  to  say  that 
by  it  the  sense  of  the  people  was  taken  and  found  to  be  "  for  a  con- 
vention." 

The  whole  thing  would  be  a  farce  were  it  not  a  stupendous  political 
outrage.  We  have  thus  examined  these  laws  under  which  the  Le- 
oompton  constitution  originated,  and  the  facts  connected  with  the 
*une,  up  to  this  point,  because  we  were  directed  to  do  so  by  the  order 
of  the  House,  and  because  the  President  and  a  majority  of  the  com- 
mittee lay  great  stress  upon  them,  as  having  been  fair,  legal,  and 
regular,  and  as  having  afforded  "the  people"  of  Kansas  full  and  free 
opportunity  of  deciding  against  a  convention,  had  they  been  disposed 
to  take  part  in  the  elections.  With  entire  confidence  we  pronounced 
this  alleged  taking  of  the  sense  of  the  people  to  have  been  unfair,  ir- 
regular, and  illegal,  and  the  pretended  return  (if  there  ever  was  one)  not 
tit  voice  cf  the  people  of  Kansas.  The  law  under  which  the  election 
of  1856  was  held,  and  the  election  itself,  were  fraudulent,  deceitful, 
and  unjust,  and  neither  are  entitled  to  any  respect  whatever.  Upon 
the  result  of  this  simulated  vote,  however,  the  legislature,  (elected 
under  the  same  loose  enactment,)  on  the  19th  of  February,  1867, 
Phased,  over  the  veto  of  Governor  Geary,  "  An  act  to  provide  for  the 
taking  a  census  and  the  election  of  delegates  to  a  convention."  The 
fat  section  of  the  la*  enacted — 

';  That  for  the  purpose  of  making  an  enumeration  of  the  inhabitants 
entitled  to  vote  under  the  provisions  of  this  act,  an  apportionment, 
and  an  election  ot  members  of  a  convention,  it  shall  be  the  duty  of  the 
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sheriffs  of  the  several  counties  in  Kansas  Territory,  and  they  are  here- 
by required,  between  the  first  day  of  March  and  the  first  day  of  April, 
eighteen  hundred  and  fifty-seven,  to  make  an  enumeration  of  all  the 
free  male  inhabitants,  citizens  of  the  United  States,  over  twenty-one 
years  of  age,  aud  all  other  white  persons  actually  residing  within  their 
respective  counties,"  &c. 

This  act  clearly  required  that  there  should  be  an  enumeration  of 
"  all  free  male  inhabitants,"  &c.  Was  this  law  complied  with  ?  It 
will  be  borne  in  mind  that  all  the  offices  of  the  Territory  were  in  the 
hands  of  that  party  which  had  first  seized  the  reins  of  government. 
These  officers  were  to  take  this  census  and  make  the  registration,  but 
so  imperfectly  or  corruptly  was  it  done  in  some  counties,  and  so  large 
a  number  were  omitted  altogether  in  others,  that  the  force  and  effect 
of  the  law  were  destroyed.  There  were  registered  under  this  law 
9,251  voters,  whether  iairly  or  not  may  be  judged  from  the  conduct  of 
those  who  seemed  to  control  the  whole  matter.  The  census  was  taken 
but  in  twelve  of  the  thirty-four  counties,  leaving  twenty-two  in  which 
do  census  was  taken.  In  the  twelve  counties  were  the  census  was  taken 
there  were  found  to  be  25,321  inhabitants.  In  the  same  counties  there 
were  found  and  registered  7,854  voters.  This  would  give  us  the  ratio 
of  voters  to  the  whole  population  as  one  to  three  and  twenty-two  hunr 
dredths.  Looking  now  to  the  returns  of  the  October  election  for  dele- 
gate to  Congress,  we  find  there  were  polled  in  the  counties  not  regis- 
tered 1,693  votes,  which,  on  the  ratio  above  ascertained,  would  give 
for  their  population  5,451  inhabitants,  the  vote  and  the  population  be- 
ing about  one-seventh  of  that  of  the  entire  Territory,  while  eight  of  the 
thirty -four  counties  returned  no  votes  at  the  October  election,  and  are 
left  out  of  the  estimate.  This  number  of  unregistered  voters  would  have 
been  entitled  to  at  least  nine  delegates  in  the  convention.  The  total 
vote  of  the  Territory  for  Congress  in  October  last  was  11,687,  and  the 
total  vote  for  governor  in  January  last  was  13,420,  from  which  at 
least  3  000  illegal  votes  should  be  deducted  ;  but,  considering  the  en- 
tire vote  as  legal,  we  shall  then  have,  upon  the  ratio  above  ascertained, 
taking  the  October  election  as  the  basis,  37,400,  and  taking  the  entire 
January  vote  as  the  basis,  42,945  as  the  whole  population  of  the  Terri- 
tory. It  would  seem,  after  making  every  allowance,  that  45,000  is  as 
large  a  number  as  can  possibly  be  claimed  by  any  one  upon  any  basis 
of  estimate. 

With  these  facts  before  us,  it  is  unaccountable  that  the  committee 
should  refuse  to  consider  the  subject  of  population.  They  say  that  it 
is  one  of  the  usual  subjects  of  inquiry.  Why,  then,  not  consider  it 
now  ?  Are  all  the  usual  rules,  practices,  and  requirements  of  the  conn* 
try  connected  with  the  admission  of  new  States  to  be  ignored  in  the 
case  of  Kansas?  The  undersigned  think  it  a  very  material  fact  con- 
nected with  the  propriety  of  the  admission  of  this  State  under  the 
Lecompton  constitution.  Are  we  to  commence  admitting  Stales  with 
not  half  population  enough  to  entitle  (hem  to  a  representative  in  this 
House,  except  as  a  matter  of  grace?  And  is  Kansas,  for  her  alleged 
rebellion,  to  be  made  the  first  recipient  of  your  generosity?  Let  this 
example  be  once  set,  and  Nebraska  and  Washington  may  come  next 
year  with  one-half  the  population  uf  Kansas.    If  we  are  to  sink  below 
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the  federal  ratio  it  will  be  impossible  to  fix  another  Hue.  The  com- 
mittee say  "  the  sufficiency  of  the  population  of  Kansas  seems  to  be 
conceded  on  all  sides."  This,  it  is  true,  is  a  shorter  method  of  dis- 
posing of  this  important  inquiry  than  by  an  examination  of  the  facts; 
but  it  has  never  been  so  conceded  by  us.     We  hold  it  next  to  indis- 

Cnaable  that  a  Territory  applying  for  admission  into  the  Union  shall 
re  a  population  equal  to  that  fixed  by  law  as  the  ratio  of  represen- 
tation in  the  House  of  Representatives.  Kansas  certainly  has  not 
one-half  that  number,  and  for  this  reason  alone  ought  not  to  be  ad- 
mitted into  the  Union,  to  hold  in  the  Senate  a  power  equal  to  that  of 
the  States  of  New  York  and  Virginia  ;  and  to  have  an  equal  voice 
with  either  of  them  in  the  election  of  President  of  the  United  States, 
if  an  election  by  the  House  of  Representatives  should  be  made.  No- 
thing but  the  most  extraordinary  circumstances  could  induce  us  to  con- 
sent to  such  an  act. 

Bat,  returning  to  this  so  called  "  registration  of  votes,"  it  will  be 
Been  that  Doniphan  county  is  returned  with  nearly  as  many  votes  as 
Douglas,  when  it  had,  notoriously,  but  about  one-half  as  many — 
Lawrence,  the  largest  town  in  the  Territory  next  to  Leavenworth, 
being  in  Douglas  county.  Johnson  county  is  returned  with  496  votes; 
jet,  when  the  census  was  taken  and  when  the  vote  was  cast,  no  white 
man  could  have  a  legal  residence  in  that  county.  It  was  the  Shawnee 
reserve,  and  excluded  from  settlement  by  law.  Yet  it  sent  three 
members  to  the  convention,  all  non-submissionists. 

The  majority  report  states  that  Shawnee,  Richardson,  and  Davis 
had  283  votes.  This  is  not  so  stated  in  the  governor's  proclamation. 
No  census  was  taken  in  either  of  these  counties  except  Shawnee,  and 
not  one-third  of  the  votes  were  taken  in  that  county.  Richardson  and 
Dans  are  well  settled  counties,  lying  on  the  Kansas  river,  and  either 
of  them  having  as  many  votes  as  were  returned  from  Shawnee.  So 
notoriously  unjust  was  the  return  for  Shawnee,  that  Judge  Elmore, 
who  was  a  delegate  from  that  county  in  the  convention,  claimed  that 
four  members  were  entitled  to  seats  from  it,  and  that  number  was,  in 
feet,  elected,  but  two  only  were  allowed  their  seats. 

Bourbon,  McGhee,  Dorn,  and  Allen  are  returned  with  645  votes, 
jet  no  census  was  taken  except  in  Bourbon,  and  much  of  that  was 
fraudulent.  No  census  was  taken  in  either  of  the  other  counties, 
though  all  have  some  population,  and  McGhee  returned  at  the  Octo- 
ber election  some  1,100  votes  1  These  facts  are  furnished  by  intelli- 
gent and  reliable  gentlemen  who  have  lived  in  Kansas  for  more  than 
three  years,  and  they  could  have  been  fully  proved  had  the  minority 
been  allowed  to  call  witnesses.  Now,  with  these  returns,  some  coun- 
ties omitted  entirely,  others  in  part,  others  again  fraudulently  returned 
beyond  their  true  population,  it  cannot  be  justly  said  the  delegates 
elected  were  the  delegates  of  "  the  people  of  Kansas,"  and  that  the 
constitution  which  they  formed  was  the  constitution  of  the  people  of 
Kansas.  We  have  already  shown  that  the  unjust  laws  of  the  Terri- 
tory disabled,  as  they  were  intended  to  do,  a  large  portion  of  the 
citispns  of  the  Territory  from  voting  on  the  question  of  holding  a  con- 
vention, and  in  the  election  of  the  legislature,  which  passed  the  act 
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providing  for  the  election  of  delegates,  bo  that  neither  of  their  acts 
were  the  acts  of  the  people  of  Kansas,  but  of  a  part  of  the  people  only. 

But  it  is  paid  by  the  majority  in  explanation  of  the  nonregistration 
of  voters  in  the  disfranchised  counties — which  we  have  shown  would 
have  been  entitled  to  nine  members  of  the  convention,  representing 
near  6,000  inhabitants,  and  which  would  have  changed  the  whole 
character  of  the  convention — that  they  k4  prevented  the  registry  them- 
selves," and  that  it  was  the  result  of  their  own  wrong.  What  is  the 
proof  of  this  assertion  ?  All  the  officers  of  the  Territory  were  of  the 
party  who  held  the  legislature  and  derived  their  offices  from  it,  and 
were  to  hold  them  for  six  years.  This  was  one  of  the  means  taken  by 
that  body  to  perpetuate  the  power  of  their  party,  and  done  in  viola- 
tion of  the  spirit  of  the  territorial  act.  Upon  them  retted  the  duty 
of  making  this  registration  and  census.  Why  did  they  not  do  it?  It 
is  said  that  the  free-State  men  would  not  let  them  do  it,  that  they 
made  threats  against  those  who  should  attempt  to  make  this  registra- 
tion, and  we  have  seen  the  ex  parte  statements  ot  one  Qeorge  Wilson, 
who  volunteered  as  a  witness,  and  says  "  that  the  life  of  any  one  at- 
tempting to  execute  the  law  in  that  particular  was  in  danger,  and  the 
foregoing  threats  were  the  cause  thai  prevented  the  taking  ot  the 
census  in  Anderson  county  within  the  prescribed  time."  lie  also 
swears: 

"  In  regard  to  Passraore  Williams,  judge  of  probate  for  Allen  county, 
members  of  the  so  called  free-State  party  stated  to  me,  in  person,  that 
if  he  attempted  to  execute  the  law  and  did  not  leave  they  would  kill 
him  ;  and  1  know  the  fact  that  he  did  not  so  execute  the  law,  and  left 
the  county,  because  he  believed  his  lite  in  danger.  Mr.  Williams  is 
from  Illinois,  and  is  a  tree-State  man,  but  belongs  to  the  Democratic 
party. 

"  In  regard  to  Esquire  Yocum,  judge  of  probate  for  Franklin  county, 
he  left  the  county  and  the  Territory  on  account  of  losing  his  negro 

{>roperty  and  having  his  life  menaced.  The  office  being  vacant,  the 
egislature  which  passed  the  census  law  appointed  a  new  judge  of 
probate  and  other  officers,  who  refused  to  serve,  alleging  as  a  reason 
that  they  were  afraid  so  doing  would  cost  them  their  lives.  Con- 
sequently no  ceusus  was  taken,  and  no  legal  election  held/' 

Are  thene  rambling  assertions  sufficient  to  justify  shutting  near  six 
thousand  people  in  the  unregistered  counties  out  of  the  convention? 
Is  a  public  officer  to  abandon  his  post  and  cease  effort  to  discharge  Lis 
duty  because  some  scoundrel  utters  a  threat  against  him  ?  Why  does 
he  not  give  the  names  of  those  who  threatened  this  violence?  Who 
made  the  threats?  Who  was  bent  on  violence?  When  and  where 
was  it  done?  Why  were  they  not  reported  to  the  governor,  who 
with  his  posse  comitatus  of  dragoons  was  ready  to  enforce  the  law 
and  bring  the  offenders  to  justice?  Let  us  have  specifications  and 
facts  in  the  shape  of  testimony  before  we  thus  excuse  public  officers 
from  the  discharge  of  their  duty,  and  condemn  whole  counties  to  suffer 
from  thet»e  charges,  and  to  be  shut  out  of  the  convention  and  be  de- 
prived ot  all  opportunity  of  participating  in  forming  their  constitution. 
This  hearsay  talk  about  Passmore  Williams  and  Esquire  Yocum  is 
not  evidence  of  any  kind.     It  is  doubtless  all  that  could  be  procured, 
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and  we  are  left  fully  impressed  with  the  fact  that  these  counties  were 
disfranchised  by  the  same  power  and  interest  that  disfranchised  so 
many  voters  under  the  act  of  1855,  and  that  it  was  done  for  the  same 
reason.  The  bulk  of  the  free-State  men  were  not  registered,  not 
because  of  their  own  wrong,  but  because  of  the  intention  of  the  party 
in  power  that  they  should  not  vote,  exclusion  from  the  registry  being 
in  effect  exclusion  from  the  polls.  These  facts  the  minority  of  the 
committee  were  ready  to  sustain  by  competent  proof  had  the  majority 
allowed  them  to  do  it. 

The  seventh  section  of  the  law  providing  for  the  election  of  delegates 
to  the  convention  declares : 

"It  shall  be  the  duty  of  the  governor  and  secretary  of  the  Territory, 
id  $oon  as  the  census  shall  be  completed  and  returns  made,  to  proceed  to 
make  an  apportionment  of  the  members  for  the  c  invention  among  the 
different  counties  and  election  districts  in  said  Territory,  in  the  fol- 
lowing manner:  the  whole  number  of  legal  voters  shall  be  divided  by 
lixty,  &c:  Provided,  That  the  loss  in  the  number  of  members,  caused 
by  the  fraction  remaining  in  the  several  counties  in  the  division  of  the 
legal  voters  thereof,  shall  be  compensated  by  assigning  so  many  coun- 
ties or  districts  as  have  the  largest  fraction  an  additional  member  for 
it*  fraction,  as  may  be  necessary  to  make  the  whole  number  of  repre- 
sentatives-sixty." 

The  plain  intent  of  this  law  is,  that  the  apportionment  of  delegates 
to  the  convention  was  not  to  be  made  until  the  census  sliould  be  com- 
pleted  and  tlie  returns  of  such  complete  census  made.  The  census  never 
was  completed ;  nor  were  returns  of  a  complete  census  ever  made,  and 
the  apportionment  was  therefore  illegal.  Mr.  Stanton,  the  then  act- 
ing governor,  has  since  publicly  declared  as  much  in  his  speech,  lately 
made  in  the  city  of  New  York.     He  said: 

"  I  could  not  know  what  was  the  population  of  these  interior  and 
distant  counties.  I  was  not  even  informed  correctly  whether  there 
wss  any  considerable  population  in  them  which  might  claim  a  repre- 
sentation in  the  convention.  I  waited  with  great  anxiety  when  the 
returns  began  to  come  to  me,  as  secretary  and  acting  governor,  for 
the  returns  from  the  nineteen  counties  that  had  been  wholly  neg- 
lected. I  had  not  been  informed  whether  in  those  counties  the  offi- 
cers had  taken  the  census  or  not,  except  perhaps  in  relation  to  one  or 
two  of  them,  and  I  had  no  power  to  force  the  officers  to  do  their  duty ;  I 
had  no  power  to  appoint  officers  where  there  were  any  to  perform  those 
duties ;  and  the  people  in  those  counties,  whatever  might  have  been  their 
disposition,  were  absolutely  deprived  of  the  opportunity  of  representation 
in  that  convention.  Now,  I  have  been  denounced,  especially  by  some 
of  the  papers  in  the  Territory,  and  perhaps  out  of  it,  for  having  made 
the  apportionment  when  I  did.  I  have  said,  and  I  repeat  it  again, 
fat  if  1  had  then  known  what  I  have  since  ascertained,  and  what  I  now 
Mieve  and  know  to  be  true,  I  should  have  hesitated  before  I  should  have 
*ade  an  apportionment  which  should  have  brought  about  the  state  of 
&ing*  that  now  exists.  I  should  have  suffered  the  whole  law  to  fail.  I 
would  have  had  no  convention  representing  one-half  of  the  Territory, 
although,  gentlemen,  that  half  undoubtedly  represented  much  the 
Urger  portion  of  the  population ;  but  I  would  have  had  no  such  con- 
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vention  ;  I  would  have  been  the  instrument  in  bringing  about  no  such 
meeting,  if  I  had  supposed  or  dreamed  for  a  single  moment  that  they 
could  have  attempted  to  carry  out  the  plan  which  they  subsequently 
adopted,  and  are  now  endeavoring  to  force  upon  that  people. 

"  But,  under  the  circumstances,  without  information,  supposing,  as 
I  did  then,  that  the  people  who  had  refused  to  go  into  this  election,  or  to 
go  into  the  process  of  registration,  were  in  some  measure  factious,  and 
not  justified  in  what  they  were  doing,  and  not  knowing  the  character  of 
the  population  in  the  other  counties,  or  whether  they  had  any  population 
at  all,  or  any  considerable  population,  and  being  under  the  necessity  of 
acting  by  a  particular  time,  (for  the  returns  were  to  be  made  on  the 
1st  of  May,  in  my  office,  and  the  election  was  to  take  place  on  the 
15th  of  June,)  I  say,  under  the  pressure  of  these  circumstances,  I 
could  do  nothiig  but  what  I  did.  I  waited  until  the  very  last  moment, 
(somewhere  about  the  21st  of  May,)  before  I  made  the  apportionment, 
in  order  to  give  notice  that  might  go  to  the  distant  parts  of  the  Ter- 
ritory, for  a  part  of  the  law  required  ten  days'  notice  before  the  elec- 
tion could  take  place  ;  and  I  waited  with  the  expectation  that  Gov- 
ernor Walker  would  come,  so  that  I  could  have  the  benefit  of  his 
advice ;  for  if  he  were  there,  it  would  have  been  his  duty,  and  not 
mine,  to  make  the  apportionment.  The  most  important  fads  which 
bear  upon  the  case  have  come  to  my  knowledge  since  the  act  by  which  I 
apportioned  the  Territory  for  the  election  of  the  sixty  delegates  who  com- 
posed the  constitutional  convention." 

This  shows  that  the  apportionment  by  the  acting  governor  was 
made  under  a  misapprehension  of  the  facts,  and  had  he  known  at  the 
time  he  made  it  the  real  state  of  affairs,  it  would  not  have  been  done, 
and  from  the  letter  as  well  as  spirit  of  the  law  it  ought  never  to  have 
been  done.  If  an  apportionment  could  have  been  made  with  part  of 
the  counties  left  out,  they  could  all  have  been  left  out  but  such  ones 
as  the  officers  saw  fit  to  return  ;  and  thus  nine-tenths  of  the  people 
might  have  been  excluded  from  representation  in  the  convention. 
Indeed,  if  but  a  single  county  had  been  returned,  and  all  the  dele- 
gates apportioned  to  that  county,  the  apportionment  would  have  been 
as  regular  and  as  legal,  and  the  election  of  delegates  and  all  the  sub- 
sequent proceedings  would  have  been  as  regular  and  legal  as  they 
now  are,  and  we  could  with  the  same  reason  and  same  propriety  have 
been  met  by  the  President  and  the  majority  of  the  committee  with 
the  cool  declaration  that  "it  is  impossible  that  any  people  could  have 
proceeded  with  more  regularity  in  the  formation  of  a  constitution  than 
the  people  of  Kansas  have  done." 

But  the  election  of  delegates  came  off.  The  votes  were  cast  mainly 
upon  one  side,  for  the  reasons  already  stated.  At  they  time  of  the 
election  many  of  the  candidates  were  pledged  to  provide  for  a  submis- 
sion of  the  constitution  to  the  people  for  ratification  or  rejection,  and 
were  elected  upon  such  pledges.  A  large  portion  of  the  pro-slavery 
men  of  the  Territory  desired  this  submission,  knowing  well  what 
would  be  the  state  of  feeling  among  the  people  of  the  Territory  if  this 
should  not  be  done.  The  convention  assembled  on  the  7th  day  of 
September,  and  was  found  to  have  several  of  its  members  citizens  of 
Missouri,  enough,  indeed,  to  change  the  result  of  its  action  on  the 
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slavery  question.  This,  though  a  plain  violation  of  law,  seems  to 
have  passed  along  without  objection*  It  was  found  that  the  submis- 
sionists  and  the  non-submissionists  were  nearly  equal,  and  as  a  matter 
of  prudence  they  adjourned  to  meet  again  on  the  third  Monday  of 
October.  What  was  the  cause  or  design  of  this  adjournment  can  be 
very  well  understood,  and  could  have  been  as  clearly  proved  had  op- 

Ertunity  been  afforded.      The  October  election  for  the  territorial 
jifllature  was  at  hand,  and  as  Gov.  Walker  and  Secretary  Stanton 
bad  been  using  their  best  efforts  to  quiet  the  Territory  and  bring  the 
thole  people  to  the  polls,  the  majority  of  the  convention  thought  it 
unsafe  to  let  their  real  purposes  be  known  prior  to  that  election,  fear- 
ing that  the  consequences  might  prove  disastrous  to  their  party,  not- 
withstanding the  extraordinary  steps  they  had  taken  to  maintain  its 
ascendancy.     Yet,  if  the  October  election  should  result  against  them, 
it  would  be  necessary  to  take  still  further  action  to  prevent  their  grasp 
being  loosened.    Before  the  convention  adjourned,  however,  they  had 
taken  action  upon  the  claim  of  the  delegates  elected  from  the  counties 
of  Anderson  and  Franklin.     Secretary  Stanton  had  given  certificates 
of  election  to  R.  Gilpatrick  and  J.  Y.  Campbell  as  delegates  elect 
from  the  county  of  Anderson,  but  stating  that  the  census  returns  of 
that  county  were  informal.     He  also  gave  a  certificate  of  election  to 
Wm.  R.  Judson  as  delegate  elect  from  the  county  of  Franklin.    The 
elections  in  these  counties  were  held  on  the  day  required  by  law,  but 
neither  of  them  were  included  in  the  apportionment  of  delegates. 
Judge  Elmore  introduced  the  certificates  of  election  of  Messrs.  Gil- 
patrick and  Campbell,  and  on  his  motion  they  were  referred  to  a  select 
committee  of  five.     Mr.  Wells  introduced  the  certificate  of  Mr.  Jud- 
son, and,  on  motion  of  Mr.  Easton,  it  was  referred  to  the  committee 
on  elections.     On  the  10th  of  September  Judge  Elmore,  as  chairman 
of  the  select  committee  in  the  Anderson  county  election  case,  sub- 
mitted a  report  in  favor  of  Messrs.  Gilpatrick's  and  Campbell's  claim 
to  seats  in  the  convention,  but  the  convention  put  off  the  considera- 
tion of  the  subject  until  they  should  reassemble  after  their  adjourn- 
ment oyer.     It  was  apparent  that  they  would  be  excluded  by  the 
convention,  and  to  prevent  any  further  annoyance  to  themselves  and 
indignities  from  the  body  that  had  predetermined  to  reject  them,  they 
withdrew  their  certificates,  as  is  understood,  on  the  advice  of  Judge 
Elmore.     It  is  not  correct,  as  has  been  stated,  that  they  voluntarily 
withdrew  from  this  convention.     Mr.  Judson  was  also  excluded;  and 
having  now  the  organization  to  their  own  liking,  they  adjourned,  as 
we  have  already  stated,  to  the  third  Monday  of  October. 

The  October  election  for  members  of  the  legislature  came  off.  The 
efforts  of  Governor  Walker  and  Secretary  Stanton,  backed  up  as  they 
were  by  the  approbation  of  the  President,  and  by  his  pledges  and 
AMQrances,  both  personal  and  official,  that  he  would  sustain  his  ter- 
ritorial officers  in  their  efforts  to  have  the  elections  fairly  conducted 
for  territorial  officers,  and  that  the  submission  of  the  constitution  to 
the  people  should  be  full  and  complete,  were  partially  successful. 
Confidence  in  the  executive  branch  of  the  government  began  to  take 
the  place  of  distrust  and  alienation.  A  large  portion  of  those  who 
W,  since  the  first  election,  abstained  from  the  polls  from  the  causes 
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already  stated,  believing  that  a  better  future  was  before  them,  went  to 
the  ballot-box  and  there  fairly  carried  both  branches  of  the  legislature, 
notwithstanding  the  most  unheard  of  frauds  were,  as  usual,  in  many 
places  resorted  to  to  prevent  it. 

This  election  was  the  commencement  of  a  new  era  in  Kansas ;  it 
worked  an  entire  revolution  in  the  whole  policy  of  legislation.  From 
being  decidedly  pro-slavery  in  all  its  movements  and  objects,  it  became 
opposed  to  that  institution  ;  and  the  party  whose  voice  had  not  been 
heard  since  the  first  contest  in  March,  1855,  now  fully  in  the  ascendant, 
assumed  to  control  all  the  civil  affairs  in  the  Territory.  It  was  now 
evident  that  the  popular  sentiment  was  not  only  in  favor  of  excluding 
slavery  from  Kansas,  but  that  nothing  but  the  most  daring  and  un- 
scrupulous conduct  by  the  convention  could  prevent  that  result  from 
accomplishment  within  a  brief  period.  Public  meetings  were  called 
in  the  south,  at  which  the  conduct  of  Governor  Walker  and  the  Presi- 
dent were  denounced  as  being  at  war  with  the  rights  and  interests  of 
the  slaveholding  States,  and  the  President  was  called  upon  to  remove 
the  governor  and  secretary  from  office.  The  position  was  also  taken 
by  prominent  public  men,  and  by  conventions  and  assemblies  in  the 
south,  that  the  constitution  then  being  framed  at  Lecompton  ought 
not  to  be  submitted  to  the  people,  but  sent  directly  to  Congress. 
Letters,  resolutions,  and  addresses  from  all  these  sources  were  poured 
upon  the  delegates,  to  affect  as  far  as  possible  their  action.  With 
this  change  of  affairs  in  the  Territory,  and  this  position  of  sentiment 
proclaimed  in  the  south,  the  policy  of  the  President  underwent  a  like 
change.  The  official  organ  of  the  administration,  as  late  as  July, 
declared  that  there  was  no  way  of  ascertaining  the  will  of  the  people — 

"  Except  by  their  own  direct  expression  at  the  polls.  A  constitution 
not  subjected  to  that  test,  no  matter  what  it  contains,  will  never  be 
acknowledged  by  its  opponents  as  containing  any  thing  but  fraud.  A 
plausible  color  might  be  given  to  this  assertion  by  the  argument  that 
members  of  the  convention  could  have  no  motive  for  refusing  to  submit 
their  work  to  their  constituents,  except  a  consciousness  that  the 
majority  would  condemn  it.  We  confess  that  we  should  find  some 
difficulty  in  answering  this.     What  other  motive  could  they  have  ? 

€i  We  do  most  devoutly  believe  that  unless  the  constitution  of 
Kansas  be  submitted  to  the  direct  vote  of  the  people,  the  unhappy 
controversy  which  has  heretofore  raged  in  that  Territory  will  be  pro- 
longed for  an  indefinite  time  to  come.  We  are  equally  well  convinced 
that  the  will  of  the  majority,  whether  it  be  for  or  against  slavery, 
will  finally  triumph,  though  it  may  be  after  years  of  strife,  disastrous 
to  the  best  interests  of  the  country,  and  dangerous,  it  may  be,  to  the 
peace  and  safety  of  the  whole  Union. 

"  Again:  This  movement  of  the  territorial  authorities  to  form  a 
constitution  is  made,  not  in  the  regular  way,  in  pursuance  of  an 
enabling  and  authorizing  act  of  Congress,  but  in  the  mere  motion  oi 
the  territorial  legislature  itself.  Nay,  it  has  been  begun  and  carried 
on  in  the  teeth  of  a  refusal  by  Congress  to  pass  such  an  act.  This 
irregularity  is  not  fatal.  There  are  other  cases  in  which  it  was  over 
looked.  But  it  can  be  waived  only  in  consideration  of  the  fact  that  th« 
people  have  expressed  their  will  in  unmistakable  language.  If  we  di* 
pense  with  the  legal  forms  of  proceedings,  we  must  have  the  substance 
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"  We  think,  for  these  reasons,  that  Governor  Walker,  in  advocating 
a  submission  of  the  constitution  to  a  vote  of  the  people,  acted  with 
wisdom  and  justice,  and  followed  the  only  line  of  policy  whi  jh  promises 
to  settle  this  vexed  question  either  rightly  or  satisfactorily.  In  this 
respect,  at  least,  he  has  done  nothing  worthy  of  death  or  bonds." 

This  official  journal,  that  had  in  July  used  the  language  already 
quoted,  faced  about,  and  began  to  denounce  every  one  who  held  like 
opinions  as  apostates,  renegades,  demagogues,  traitors,  black  republi- 
cans, &c.  An  individual  holding  an  office  in  one  of  the  departments 
of  the  government,  and  drawing  his  pay  from  the  federal  treasury, 
▼as  despatched  as  an  emissary  to  Lecompton,  and  proceeded  there  to 
instruct  the  people  of  Kansas,  through  the  delegates  in  the  conven- 
tion, how  to  manage  their  domestic  institutions  in  their  own  way. 
This  was  done,  and  the  constitution  engineered  through  the  conven- 
tion in  such  a  form  that,  while  it  pretended  to  submit  the  slavery 
clause  to  the  people,  it  in  reality  did  no  such  thing.  In  a  letter  pub- 
lished in  the  Jackson  Mississipian  of  November  27,  and  written  from 
Lecompton  on  the  7th  of  November,  (the  day  of  the  adjournment  of 
the  convention,)  and  written,  as  the  undersigned  have  strong  reason 
to  believe,  (and  think  they  could  have  proved  had  the  majority  of  the 
committee  allowed  them,)  by  the  emissary  already  alluded  to,  or  at 
his  connivance,  these  views  of  the  committee  are  fully  sustained. 
After  giving  a  history  of  the  action  of  the  convention  upon  the  mode 
of  submission  of  the  slavery  clause,  and  showing  an  amount  of  legis- 
lative jugglery  unmatched  in  history,  he  says: 

u  Thus  you  see  that  whilst,  by  submitting  the  question  in  this 
form,  they  are  bound  to  have  a  ratification  of  the  one  or  the  other, 
and  that  while  it  seems  to  be  an  election  between  a  free  State  and  pro- 
slavery  constitution,  it  is,  in  fact,  but  a  question  of  the  future  intro- 
duction of  slavery  that  is  in  controversy,  and  yet  it  furnishes  our 
friends  in  Congress  a  basis  on  which  to  rest  their  vindication  of  the 
admission  of  Kansas  as  a  State  under  it  into  the  Union,  while  they 
would  not  have  it  sent  directly  from  the  convention. 

"  It  is  the  very  best  proposition  for  making  Kansas  a  slave  State  that 
teas  submitted  for  the  consideration  of  the  convention.  In  addition  to 
what  1  have  stated,  it  embraces  a  provision  continuing  in  force  all 
existing  laws  of  the  Territory  until  repealed  by  the  legislature  of  the 
State  to  be  elected  under  the  provisions  of  this  constitution." 

The  Lecompton  National  Democrat  of  November  19,  published  on 
the  spot,  says : 

•'THE  CONSTITUTION. 

"  We  publish  this  instrument  V>-day  in  full.  It  occupies  almost 
the  whole  of  our  available  space,  and  precludes  the  possibility  of  any 
extended  remarks. 

"  Our  opinion  of  the  final  action  of  the  convention,  as  briefly  given 
in  onr  last  issue,  has  not  been  changed  by  such  an  examination  of  the 
constitution  as  we  have  been  able  to  give  it.  We  still  think  that  the 
whole  subject  should  have  been  submitted  to  the  people.  But,  at  all 
events,  the  slavery  question  should  have  been  fully  and  fairly  put  to 
the  people  for  their  decision.     This,  as  we  understand  it,  has  not 
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been  done.  No  matter  how  the  people  may  vote,  if  this  constitution 
should  prevail,  Kansas  will  be  a  slave  State.  We  would  not  object  to 
this  result  if  the  people  should  so  will  it ;  but  we  think  they  should 
have  a  full  opportunity  to  determine  the  character  of  the  institutions 
of  the  new  State." 

The  Charleston  Mercury,  shortly  after  the  opening  of  the  present 
session  of  Congress,  said  : 

"  We  lay  before  our  readers  this  morning  the  message  of  the  Presi- 
dent of  the  United  States.     It  is,  as  was  to  be  expected,  an  able  docu- 
ment, sound  in  almost  all  of  its  positions,  and  worthy  of  the  Chief 
Magistrate  of  our  great  confederated  republic.     The  main  point  of 
difficulty  and  delicacy  is  in  the  affairs  of  Kansas.     He  thinks  that  the 
convention  of  Kansas,  in  submitting  only  the  clause  in  the  constitu- 
tion relating  to  slavery,  has  fulfilled  what  he  supposes  to  be  the  requi- 
sition of  the  Kansas-Nebraska  act.     We  are  equally  satisfied  with  the 
action  of  the  convention.     We  differ,  too,  with  the  President  as  to 
what  is  submitted  to  the  vote  of  the  people.      We  do  not  think  thai  the 
question  of  slavery  or  no  slavery  is  submitted  to  the  vote  of  the  people. 
Whether  the  clauseinthe  constitution  is  voted  out  or  voted  in,slavery  exists, 
and  has  a  guaranty  in  the  constitution  thai  it  shall  not  be  interfered  with; 
whilst,  if  the  slavery  party  in  Kansas  can  keep  or  get  the  majority  of  the 
legislature,  they  may  open  wide  the  door  for  the  immigration  of  slaves. 
But  this  also  is  a  small  matter  of  difference  with  the  President.     It  is 
enough  for  us  that  he  goes  with  the  South  in  the  policy  of  admitting 
Kansas  into  the  Union  with    the  constitution  she  shall    present, 
whether  with  or  without  the  slavery  clause.     We  heartily  support 
his  policy,  although  we  may  not  agree  in  all  his  reasoning.     And, 
above  all,  we  rejoice  for  the  sake  of  our  old  partiality,  and  our  advo- 
cacy of  him  before  he  reached  the  illustrious  dignity  of  the  presidency, 
that  he  has  not  soiled  his  fame  by  identifying  it  with  Walker." 

These  extracts  go  to  show  that  the  view  taken  by  the  President  and 
the  majority  of  the  committee  that  the  slavery  question  had  been 
fairly  submitted  to  the  people  of  Kansas  is  incorrect.  Not  only  was 
every  man  who  did  not  favor  the  constitution  itself  excluded  from  the 
polls,  but  even  those  who  went  and  voted  were  lending  themselves  as 
instruments  to  a  fraud.  It  was  like  submitting  to  the  ancient  test  ol 
witchcraft,  where,  if  the  accused  upon  being  thrown  into  deep  watei 
floated,  he  was  abjudged  guilty,  taken  out  and  hanged ;  but  if  he  sunl 
and  was  drowned,  he  was  adjudged  not  guilty — the  choice  between  th< 
verdicts  being  quite  immaterial. 

The  journal  of  the  convention,  except  that  portion  covering  the  las 
three  or  four  days  of  the  session,  was  from  some  source  placed  in  th 
hands  of  the  majority.  The  most  interesting  portion  embracing  th 
closing  acts  of  the  convention  are  missing,  and  will  probably  rexnait 
so  until  this  question  is  disposed  of.  Those  missing  sheets  woul 
give  us  the  votes  upon  the  various  questions  and  propositions  for  aul 
mission,  showing  the  object  in  adopting  the  mode  finally  agree 
upon.  They  would  show  that  non-submission  was  caused  by  am 
nority  of  the  convention.  They  would  show  that,  but  for  the  fraud  ulei 
getting  up  of  the  convention,  the  work  would  have  been  of  &  vei 
different  character.     They  would  enable  us  to  see  who  violate 
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pledges,  who  trampled  down  parliamentary  law  and  the  rules  and 
orders  of  the  convention  itself,  to  accomplish  this  tricky  form  of  sub- 
mission, and  tc  consummate  a  scheme  of  villany  fully  intensified. 

The  minority  desired  to  procure  these  missing  sheets,  but  they  were 
not  permitted  to  do  so,  although  it  is  believed  they  are  in  the  city, 
but  suppressed  for  important  but  discreditable  reasons.  The  debates 
of  the  convention,  taken  by  its  order,  formally  made  and  entered  upon 
the  journals,  were  also  within  reach  of  the  committee,  and  could  have 
been  procured  had  the  committee  been  willing  to  have  had  them  made 
public.  They  were  as  much  the  property  of  the  committee  as  the 
journal  itself,  and  as  giving  the  only  clear  view  of  the  inside  workings 
«*f  the  convention  were  considered  by  the  undersigned  as  of  the  highest 
value  ;  but  they  also  were  suppressed  by  the  persons  having  them  in 
custody,  and  the  undersigned  can  hardly  blame  those  in  charge  of 
them  for  doing  so,  and  thus  keeping  from  the  public  eye  a  mass  of 
harangues  both  atrocious  and  treasonable. 

The  undersigned,  however,  desired  the  whole  truth  presented  to 
the  House,  and  labored,  but  unsuccessfully,  to  that  end.  The  consti- 
tution was  not  submitted  to  the  people,  because  it  was  well  known 
that  it  would  be  rejected  by  an  immense  majority.  Yet  it  seems  to 
be  considered  by  the  president  and  the  majority  of  the  committee  that 
the  best  mode  of  allowing  the  people  to  regulate  their  affairs  in  their 
own  way  is  not  to  let  them  have  any  way  or  voice  at  all  in  the  busi- 
ness, but  to  make  them  subject  to  the  dictation  of  the  Lecompton  con- 
vention. It  is  true  that  the  great  national  convention  that  met  at 
Cincinnati  and  made  a  declaration  of  principles  for  the  party  which 
elected  Mr.  Buchanan — 

"  Resolved,  That  we  recognise  the  right  of  the  people  of  all  the 
Territories,  including  Kansas  and  Nebraska,  acting  through  the 
lbqal.lt  ar.d  fairly  expressed  will  of  a  majority  of  actual  residents, 
and  whenever  the  number  of  their  inhabitants  justifies  it,  to  form  a 
constitution  with  or  without  domestic  slavery,  and  be  admitted  into 
the  Union  upon  terms  of  perfect  equality  with  the  other  States." 

Yet,  in  Kansas,  there  was  no  action  by  "  the  people  "  in  forming 
this  constitution,  nor  has  there  been  any  legally  and  fairly  expressed 
will  of  a  majority  of  the  people  upon  this  instrument  or  any  of  its  pro- 
visions. The  president  of  the  convention,  in  his  letter  to  the  President, 
says  that  the  question  whether  this  constitution  should  contain  a 
clause  making  Kansas  a  slave  State  or  not  was  submitted  to  a  vote  of 
the  people  of  the  Territory  on  the  21st  day  of  December,  1857,  and 
resulted  as  follows : 

"For  the  constitution  with  slavery 6,226 

"For  the  constitution  without  slavery 569 

"  Total  vote  for  the  constitution 6,795 


"  The  votes  for  the  two  sides  of  the  constitution  is  a  majority  over 
any  vote  previously  given  at  any  election  holden  in  the  Territory." 

Thus  the  president  of  the  convention  seems  to  feel  the  force  of  the 
resolution  of  the  democratic  party  that  there  should  be  legally  and 
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fairly  expressed  "the  will  of  the  majority  of  the  actual  residents ;" 
and  he,  to  meet  this,  declared  that  "  the  votes  of  the  two  sideB  of  the 
constitution  is  a  majority  over  any  votfe  previously  given  at  any  elec- 
tion holden  in  the  Territory  ;"  thus  leaving  the  impression  that  there 
had  been  expressed,  legally  and  fairly,  the  will  of  the  majority  of  the 
actual  residents.     True,  he  does  not  6ay  "  so  many  legal  votes  were 
cast,"  or  that  "  so  many  votes  were  cast/'  but  he  says  "  the  votes  for 
the  two  sides,"  &c,  thus  including  the  manufactured,  the  spurious, 
the  fraudulent,  and  all,  nearly  one  half  of  which  have  turned  out  to 
be  of  some  one  of  these  descriptions.     The  undersigned  think  it  a  safe 
doctrine  to  require  that,  upon  all  great  and  important  changes  in  sys- 
tems of  government,  there  should  be,  when  a  direct  submission  of  a 
question  is  made,  a  majority  not  simply  of  the  votes  cast,  but  a  ma- 
jority of  the  whole  number.     No  such  majority  was  had  for  this  con- 
stitution of  Kansas,  although  it  is  quite  apparent  Mr.  Calhonn  desires 
we  should  think  so.    By  the  testimony  taken  before  the  commissioners 
of  Kansas,  and  hereto  appended,  it  is  clear  that  of  the  6,226  pro- 
slavery  votes  cast  on  the  21st  of  December,  there  were  2,720  of  them 
fraudulent,  at  the  four  precincts  of  Kickapoo,  Delaware  City,  Oxford, 
and  Shawnee.     How  many  of  like  character  were  cast  at  the  other 
precincts  has  not  transpired.    But  admitting  all  the  rest  to  be  correct, 
it  leaves  only  3,506  legal  votes  cast  "for  the  constitution  with  slavery," 
and  deducting  this  number  from  the  number  cast  on  the  4th  of  January, 
as  certified  by  Governor  Denver,  of  10,226  <c  against  the  constitution 
framed  at  Lecompton,"  it  leaves  a  majority  ot  6,720,  or  about  three 
to  one,  against  that  instrument  in  its  present  form.    The  undersigned 
are  informed  by  gentlemen  from  Kansas  that  there  were  more  than 
1,000  votes  cast  against  the  Lecompton  constitution  on  the  4th  of 
January  which  were  not  included  in  the  10,226,  not  having  been  re- 
turned when  the  count  was  made ;  but  the  majority  of  6,720  is  suffi- 
cient for  our  purpose. 

The  total  vote  in  October  was  11,687,  and  the  total  vote  for  governor 
on  the  4th  of  January  was  13,420,  from  which  last  there  should  be 
deducted  at  least  2,500  illegal  votes  returned  for  the  pro-slavery 
ticket,  leaving  about  10,400  as  the  number  of  votes  cast  on  that  ques- 
tion.   And  it  is  well  known  that  a  large  number  of  the  free  State  men 
(including  Lane  and  his  partisans)  refused  to  vote  for   governor. 
From  all  the  data  within  reach  of  the  undersigned  it  would  seem  that 
the  legal  voters  of  Kansas  number  about  13,000  ;  and  that  nearly  all 
the  legal  votes  in  the  Territory  were  cast  on  the  elections  of  the  21st 
of  December  and  4th  of  January  for  and  against  the  constitution,  and 
rejecting  it  by  an  unexampled  majority  of  four  to  one.     But  it  is  said 
that  this  vote  of  the  4th  of  January  is  irregular  and  must  not  be  con- 
sidered.    We  have  already  shown  that,  if  regularity  is  to  be  strictly 
required,  the  Lecompton  constitution  will  not  stand  the  test;  that  its 
whole  history  is  marked  by  irregularities  and  outrages  from  beginning 
to  end.     But  this  vote  of  the  4th  of  January  was  a  legal  and  valid, 
one.     It  was  taken   under  a  law  of  the  territorial  legislature,  which 
represented  the  whole  body  of  the  people.     The  law  was  approved  Ivy 
the  governor  of  the  Territory,  who,  in  his  person,  represented  the  gov- 
ernment ot  the  United  States.     The  Secretary  of  State,  with  the  full 
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knowledge  of  the  purposes  for  which  Mr.  Stanton  had  convened  the 
territorial  legislature,  instructed  General  Denver  as  follows : 

"  The  territorial  legislature  doubtless  convened  on  the  7th  instant, 
and  while  it  remains  in  session  its  members  are  entitled  to  be  secure 
and  free  in  their  deliberations.  Its  rightful  action  must  also  be  re- 
spected. Should  it  authorize  an  election  by  the  people  for  any  pur- 
pose, this  election  should  be  held  without  interruption,  no  less  than 
those  authorized  by  the  convention." 

Gen.  Cass  here  directed  that  the  rightful  action  of  the  legislature, 
in  ordering  an  election  upon  the  constitution,  should  be  held  "  as  free 
from  interruption  as  that  authorized  by  the  convention. "  But, 
whether  recognized  by  the  president  and  a  majority  of  the  committee 
or  not,  the  vote  of  the  4th  of  January  was  a  fair,  just  vote,  as 
expressive  of  the  will  of  the  people  of  Kansas  against  the  decep- 
tive constitution.  It  was  held  under  authority  of  law,  and  under  all 
the  solemn  sanctions  of  official  oaths  and  obligations ;  and  it  is  amazing 
that  any  one  can  be  willing  to  exclude  such  cor  elusive  evidence  of  the 
popular  will,  and  either  deny  its  existence  or  treat  it  with  contempt 
and  disdain.  This,  in  effect,  is  the  action  of  the  majority  of  the  com- 
mittee, who  cannot  go  the  length  of  excluding  these  great  facts,  but 
yet  consider  them  neither  "  relevant  nor  material.0  The  majority  of 
the  committee  think  this  vote  comes  too  late,  even  if  from  orderly 
citizens.  It  was  the  first  opportunity  these  orderly  citizens  ever 
had  to  condemn  the  work  of  the  Lecompton  convention  ;  and  the  Pre- 
sident removed  Gov.  Stanton  from  office  because  he  called  the  legisla- 
ture together  to  enable  them  to  speak  at  all.  It  seems  to  have  been 
his  will  that  the  people  should  have  no  voice  in  the  matter  The  only 
difference  is,  that  the  majority  of  the  committee  thinks  the  vote  come 
too  laity  while  the  President  thinks  it  ought  not  to  come  at  all.  The 
election  was  only  two  weeks  after  the  one  ordered  by  the  convention, 
and  it  was  upon  a  different  form  of  submission,  which  the  legislature 
had  a  right  to  propose.  You  have  not  admitted  Kansas  yet ;  you  are 
under  no  moral  or  political  obligation  to  do  so.  Twenty-five  hundred 
persons,  citizens  of  Kansas,  have  asked  you  to  do  it ;  ten  thousand 
petition  and  ask  you  not  to  do  it.  The  majority  of  the  commi  ttee  say  that 
twenty-five  hundred  shall  be  obeyed,  and  the  ten  thousand  are  slapped 
in  the  face  and  told  to  "begone;  that  Congress  recognizes  the  doctrine 
of  popular  sovereignity,  and  therefore  the  minority  must  rule."  The 
argument  is  even  made  in  some  quarters  that  minorities  ought  to 
make  constitutions  and  ought  to  rule.  So  thinks  the  despot  who 
wants  but  one  to  compose  that  minority,  carrying  out  the  theory  that 
the  smaller  the  minority  the  more  perfect  the  rule.  It  is  true  that 
the  convention  attempted  to  destroy  the  territorial  legislative  power ; 
but  we  are  entirely  clear  that  in  this  attempt  their  wickedness  of 
design  exceeded  their  ability  for  its  successful  perpetration,  and  that 
territorial  authorities,  in  all  their  branches,  have  yet  full  power  to 
act  until  Congress  shall  admit  the  State  into  the  Union. 

The  committee  devote  about  one-half  of  their  entire  report  to  a 
review  of  the  opinions  of  Governor  Walker,  Secretary  Stanton,  and 
Mr.  Douglas.  What  those  opinions  have  to  do  with  the  inquiries  and 
investigations  ordered  by  the  House,  it  is  difficult  for  the  undersigned 
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to  see.  Suppose  every  opinion  those  gentlemen  ever  advanced  to  be 
wrong,  it  still  does  not  prove  that  the  Lecompton  constitution  em- 
bodies the  will  of  the  people  of  Kansas,  and  ought  therefore  to  be 
sustained  by  Congress.  The  committee,  in  their  argument  against 
the  submission  of  the  constitution  to  the  people,  say: 

"The  formation  of  a  constitution  requires,  it  is  trae,  the  exercise 
of  sovereign  power,  and  so  does  the  commonest  act  of  legislation  If 
the  power  to  do  one  can  be  exercised  by  an  agent  or  representative,  so 
can  the  other ;  and  such  has  been  the  uniform  understanding  in  this 
country  from  the  beginning  of  our  history.  The  Constitution  of  the 
United  States  was  not  ratified  by  a  popular  vote.  In  all  the  States  it 
was  adopted  by  conventions  chosen  by  the  people,  and  clothed  with 
full  powers  to  act  for  them." 

Against  this  attempt  to  drag  constitutions  down  to  the  level  of 
every-day  common-place  legislation  we  protest.  It  is  true  the  origi- 
nal powers  of  each  are  in  the  people.  But  legislators,  in  the  exercise 
of  their  powers,  have  to  submit  their  action  to  the  scrutiny  of  the  peo- 
ple's executive,  to  proceed  in  subordination  to  constitutions,  and  their 
enactments  are  within  the  reach  of  the  courts  for  annulment  if 
found  to  be  in  contravention  of  the  organic  law.  The  delegates  in 
conventions  are  subject  to  no  restraints  by  executive  power,  by  judicial 
tribunals,  or  by  constitutions.  They  themselves  are  the  architects  of 
all  these.  There  is  but  one  authority  to  which  they  must  submit  their 
work  ;  that  is  the  authority  of  the  people.  If  they  approve,  well ;  if 
not,  the  work  is  void.  As  these  conventions  prepare  the  highest  of 
laws,  their  force  must  be  contingent  upon  the  approval  of  the  highest 
authority — that  of  the  people.  We  deny  that  the  people  can  delegate 
sovereign  power  to  agents.  If  so,  they  cease  to  t>e  sovereign  when 
their  sovereignty  is  so  delegated,  and  they  might  transfer  their  own 
rights  to  liberty  and  life — a  theory  in  direct  hostility  to  republican  or 
democratic  government.  The  people  can  concede  nothing  by  implica- 
tion, and,  unless  a  convention  be  specifically  authorized  to  frame  and 
set  in  motion  a  government,  they  should  report  their  work  to  the  peo- 
ple for  approval.  It  is  true  the  people,  by  acquiescence,  may  express 
their  approbation  of  the  work  of  their  agents,  and  by  consent  waive 
the  failure  to  Bubmit.  But  the  doctrine  that  a  convention  elected  by 
the  people  can  frame  such  government  as  they  please,  and  put  it  in 
operation  against  the  will  of  nine-tenths  of  the  people,  and  that  the 
Congress  of  the  United  States  will  sustain  such  government,  and  that 
upon  a  technicality,  is  both  monstrous  and  revolting. 

It  is  said  by  the  committee  the  Constitution  of  the  United  States 
was  not  ratified  by  a  popular  vote  ;  and  this  seems  to  be  put  forward 
as  an  argument  why  the  constitution  of  Kansas  should  not  be  so  rati- 
fied. But  the  Constitution  of  the  United  States  was  framed  by  a  con- 
vention, and  the  whole  work  submitted  to  conventions  in  the  States, 
and  the  people,  in  electing  delegates  to  such  conventions,  did  so  with 
direct  reference  to  their  voting  for  or  against  the  instrument.  In 
fact,  the  people  voted  upon  its  rejection  or  adoption  through  their 
conventions.  Will  the  friends  of  the  admission  of  Kansas  under  this 
Lecompton  instrument  concede  the  same  privilege  to  the  people  of 
Kansas,  to  wit :  the  election  of  a  new  convention  to  pass  upon  that 
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constitution  ?  If  they  will,  the  whole  difficulty  can  be  settled  in  an 
hour;  if  not,  let  them  cease  to  quote  the  adoption  of  the  Constitution 
of  the  United  States  as  a  precedent. 

A  parallel  is  attempted  to  be  drawn  between  the  admission  of  Cali- 
fornia and  that  of  Kansas.     The  committee  say : 

"How  any  person  could  maintain  the  legality  of  the  proceedings  in 
the  California  case,  and  deny  them  in  Kansas,  or  hold  that  an  enabling 
act  bj  Congress  was  necessary  in  the  Kansas  case,  when  it  was  not 
necessary  in  California,  is  incomprehensible  to  this  committee.  They 
dismiss  the  point  without  further  remark." 

We  have  already  shown  that,  in  the  admission  of  new  States,  what- 
ever Congress  legalizes  becomes  legal.  No  adherence  to  forms  renders 
it  obligatory  on  Congress  to  admit — no  departure  from  them  requires 
Congress  to  reject.  Each  case  must  stand  upon  its  own  merits,  although 
we  think  the  better  course  is  to  follow  the  usages  and  precedents  set 
bj  the  early  fathers.  But  look  at  the  California  case.  Their  consti- 
tution was  adopted  by  over  eleven  thousand  majority  upon  a  popular 
vote.  Not  one  voice  came  from  California  objecting  to  her  admission. 
The  Kansas  constitution  was  rejected  by  almost  as  great  a  majority, 
tod  the  masses  of  her  people  are  praying  and  protesting  against  her 
admission  under  it.  To  those  of  us  who  profess  to  have  some  regard 
for  the  popular  will  the  difference  in  these  cases  is  quite  comprehen- 
riWe.    We  "  dismiss  the  point  without  further  remark." 

Bat  the  majority  say  that  the  five  counties  of  Leavenworth,  Atchi- 
son, Duuglas,  Doniphan,  and  Jefferson,  had  a  majority  of  the  whole 
▼ote  of  the  Territory,  and  thirty-six  out  of  the  sixty  delegates  to  the 
convention.     The  committee  go  on  to  say: 

"  Now,  if  it  be  true  that  the  opponents  of  the  constitution  are  so 
largely  in  the  majority  in  those  counties,  and  are  so  violent  in  their 
opposition,  as  they  are  represented  to  be,  why  did  they  not  elect  men 
to  the  convention  who  would  have  formed  a  constitution  more  to  their 
liking?  These  counties  alone,  by  the  registry,  had  within  four  votes 
of  two-thirds  of  the  convention,  and  could  have  made  just  such  a  con- 
stitution as  would  have  been  most  agreeable  to  their  people.  If  they 
refused  to  act  at  the  proper  time  why  do  they  complain  now  ?  If 
others,  conforming  to  the  law,  went  into  the  convention  and  formed 
&  constitution  to  suit  themselves,  was  it  not  their  fair,  just,  and  legal 
right  to  do  it?  Those  complaints  come  too  late,  even  if  they  come 
from  orderly,  law-abiding  citizens.  As  well  might  the  thousands 
*ho  abstained  from  the  polls,  or  threw  away  their  votes,  at  the  last 
Presidential  election,  now  come  forward  and  claim  that  the  present 
administration  is  illegal,  and  should  be  set  aside,  because  the  inaugu- 
rated Chief  Magistrate  did  not  receive  a  majority  of  all  the  legal 
voters  of  the  United  States,  as  for  these  people  now  to  complain  of  the 
result  of  their  own  ladies  or  illegal  acts,  or  to  seek  to  remedy  it  by 
*ny  such  irregular  proceeding  as  the  vote  taken  on  the  4th  of  January 
against  the  constitution  after  it  had  been  legally  adopted  ? 

Whether  a  majority  of  the  people  of  these  counties  were,  at  the  time 
of  the  election  of  delegates,  opposed  to  a  constitution  or  not,  it  is  impos- 
sible to  ascertain,  and  what  the  public  sentiment  might  have  been  had 
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the  convention  done  its  work  like  an  honest  assembly  is  equally  impossi- 
ble to  know.     Bat  it  is  not  strange  that  the  people  of  Leavenworth  and 
Douglas  and  Shawnee  should  be  violently  opposed  to  the  work  of  dele- 
gates, a  large  portion  of  whom  had  falsified  pledges  and  attempted  to 
cheat  the  people  out  of  their  dearest  and  inalienable  rights.    It  is  quite 
useless  for  the  President  or  the  majority  of  the  committee  to  set  up  a 
standard  of  action  for  the  people  of  Kansas  which  their  own  conven- 
tion have  rejected.     In  the  14th  section  of  the  schedule  it  is  provided 
that  before  a  change  can  be  made  in  the  constitution,  "  iw>  thirds  of 
the  members  of  each  House  concurring,  they  shall  recommend  a  vote  of 
the  people  for  a  convention,  and  if  it  shall  appear  that  a  majority  of 
all  citizens  of  the  State  have  voted  for  a  convention,  then  the  legisla- 
ture shall  provide  by  law  for  an  election/'     The  convention  of  Kan- 
sas, which  the  committee  say  was  the  people  of  Kansas,  did  not  think 
it  the  proper  mode  of  changing  or  making  organic  law  to  have  it  done 
by  the  few  who  might  go  and  vote.    The  people  of  Kansas  think  there 
should  be  expressed  affirmatively  a  wish  for  a  change  by  a  majority  of 
all  the  citizens  of  the  Territory,  and  this  to  be  preceded  by  a  like  wish 
from  two-thirds  of  both  branches  of  the  legislature.      Now,  by  what 
reason  the  President  and  tbe  committee  undertake  to  say  that  the  few 
hundred  who  go  to  the  polls  shall  rule  in  a  matter  of  fundamental 
law  the  many  thousands  who  do  not  go  to  the  polls  when  the  conven- 
tion, whose  action  they  laud  so  highly,  and  which  they  say  spoke  for 
the  people  of  Kansas,  adopted  a  different  and  opposite  rule,  can 
only  be  explained  from  the  fact  that  a  bad  cause  requires  ingenious 
defences  ;  and  there  is  no  more  analogy  between  the  position  of  those 
who  might  have  voted  at  the  Presidential  election  and  did  not  vote, 
and  those  who  complain  of  wrongs  perpetrated  under  the  oppressive 
laws  of  Kansas,  and  in  and  by  this  convention,  (all  of  which  were  beyond 
the  reach  of  the  people,)  than  there  is  between  the  President  with  his 
breakfast  before  him  refusing  to  eat  and  Tantalus,  perishing  with  hun- 
ger, unable  to  reach  the  fruits  hanging  upon  the  boughs  around  him, 
but  which  withdraw  from  his  reach  at  every  attempt  to  pluck  them. 

The  majority  of  the  committee  hold  that  there  is  no  mode  of  ascer- 
taining whether  tbe  Lecompton  constitution  is  acceptable  and  satis- 
factory to  a  majority  of  the  legal  voters  of  Kansas : 

"  Without  polling  every  legal  voter  in  the  Territory,  and  if  they 
had  gone  there  and  taken  the  vote  themselves  for  and  against  the  con- 
stitution, perhaps  the  majority  might  have  varied  from  one  side  to  the 
other  by  death,  emigration,  or  change  of  opinion,  before  their  report 
could  have  been  made.  That  course  of  investigation  is  wholly  im- 
practicable. The  only  proper  mode  of  pursuing  the  legitimate  inquiry 
before  Congress,  in  the  judgment  of  the  committee,  is  to  ascertaiu 
whether  the  constitution  embodied  the  legally  and  fairly-expressed  wilL 
of  those  who  by  their  acts  acknowledge  themselves  to  be  bona  fide  citi- 
zens and  constituent  elements  of  the  society  or  political  community  to 
be  organized  in  a  State  within  its  jurisdiction.  Those  who  by  their 
acts  show  themselves  not  to  be  bona  fide  citizens  but  mala  fide  resi- 
dents, and  even  self-acknowledged  outlaws  by  their  open  hostility  to 
all  civil  authority,  should  not  be  considered  or  taken  in  the  count. 
The  convention  that  formed  the  constitution  was  as  fairly  constituted 
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« 

as  could  be  with  the  view  of  allowing  every  bona  fide  citizen  in  Kansas 
entitled  to  vote  to  have  a  free  opportunity  to  be  heard  in  its  formation. 
This  Mr.  Stanton  said ;  this  Governor  Walker  said ;  this  Judge 
Douglas  said ;  this,  also,  abundantly  appears  from  the  facts  and  evi- 
dence now  submitted.  The  only  correot  test  of  the  will  of  a  majority 
of the  bona  fide  voters  of  Kansas  upon  the  subject  of  their  constitution 
is  that  of  the  ballot-box,  and  such  an  expression  of  their  will  as  has 
been  there  given  at  the  proper  time  and  place,  in  conformity  to  law. 
By  this  test  a  majority  of  them  is  certainly  in  favor  of  it.  The  ma- 
jority of  those  going  to  the  polls  when  the  election  of  delegates,  with 
full  and  plenary  power  took  place,  was  largely  in  favor  of  those  who 
made  the  constitution  ;  and  when  the  direct  question  on  the  slavery 
clause  was  submitted  on  the  21st  December  the  like  majority  was  over- 
whelmingly in  favor  of  it.  On  the  4th  of  January,  in  the  election  of 
State  officers  under  the  constitution,  it  is  well  known  that  both  parties 
joined  in  a  vigorous  contest  for  the  organization  of  the  State  under  it. 
Upwards  of  12,000  voters  participated  in  that  election.  That  vote 
shows  most  clearly  that  the  constitution  is  not  only  acceptable,  but  has 
been  accepted  by  at  least  four-fifths  of  the  voters  of  the  territory, 
though  it  may  not  be  entirely  satisfactory  to  all  of  them." 

Without  analyzing  at  length  this  elaboration  of  subtilties,  it  is 
sufficient  to  say  that  the  committee  were  not  asked  for  their  opinion 
whether  emigration  or  death  would  have  varied  public  opinion  in 
Kansas  before  a  report  of  the  fact  could  be  made  ;  but  they  were  di- 
rected to  inquire  whether,  at  the  time  of  the  adoption  of  the  resolution 
under  which  they  act,  the  constitution  framed  at  Lecompton  was  u  ac- 
ceptable and  satisfactory  to  a  majority  of  the  legal  voters  of  Kansas." 
This  they  have  not  done.  But,  in  order  to  arrive  at  their  conclusions, 
they  say : 

"  Those  who  by  their  acts  show  themselves  not  to  he  bona  fide  citi- 
zens but  mala  fide  residents,  and  even  self-acknowledged  outlaws  by 
their  open  hostility  to  all  civil  authority,  should  not  be  considered  or 
taken  into  the  count.  *  *  *  The  only  correct  test  of  the  will  of 
the  majority  of  the  bona  fide  voters  of  Kansas  upon  the  subject  of  their 
constitution  is  that  of  the  ballot-box,  and  such  an  expression  of  their 
will  as  has  been  there  given  at  the  proper  time  and  place,  in  con- 
formity to  law.  By  this  test  a  majority  of  them  is  certainly  in  favor 
of  it." 

Here  it  seems  the  committee  first  decided  that  all  who  did  not  vote  at 
the  election  in  October,  1856,  for  or  against  a  convention,  and  all  who 
did  not  vote  at  the  June  election,  1857,  (whether  registered  or  not,)  for 
delegates  to  the  convention,  and  all  who  did  not  vote  "for  the  con- 
stitution" in  December,  1857,  are  "mala  fide"  residents"  or  "self- 
acknowledged  outlaws."  After  this  assumption,  as  gratuitous  and 
untenable  in  itself  as  it  is  uncharitable  and  unjust  to  the  people  of 
Kansas,  we  are  prepared  for  any  thing  that  may  follow.  But,  admit- 
ting the  "test,"  it  is  still  untrue  that  a  majority  of  the  people  of 
Kansas  are  in  favor  of  the  Lecompton  constitution.  The  committee, 
in  their  report,  state  that  6,795  votes  were  cast  "for  the  constitution" 
»tthe  December  election.  There  is  no  evidence  of  this  vote  but  the 
general  statement  of  Calhoun,  a  statement  in  itself  entitled  to  no  con- 
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sideration.  It  could  have  been  proved  before  the  committee,  had  the 
majority  allowed  it/  that  of  this  6,795  votes  nearly  one-half  were 
fraudulent  and  illegal.  And  it  has  been  fully  established  by  testimony 
taken  by  a  commission  acting  under  a  law  of  the  Territory  that,  in 
four  precincts  alone  out  of  about  one  hundred  and  twenty  in  the  Ter- 
ritory, near  3,000  illegal  votes  were  cast  on  the  21st  of  December  "for 
the  constitution."  This  cuts  down  at  a  single  slice  the  pro-constitu- 
tion vote  to  nearly  one  fourth  of  the  vote  claimed  by  the  committee  in  the 
entire  Territory.  If  one-fourth  of  the  votes  constitute  a  majority ,  the 
undersigned  have  been  greatly  in  error  in  their  understanding  of  the 
term. 

But  the  committee  go  further,  and  say  that,  at  the  4th  of  January 
election  for  State  officers,  "upwards  of  twelve  thousand  voters  partici- 
pated;" and  they  add,  "  that  vote  shows  most  clearly  that  the  con- 
stitution is  not  only  acceptable,  but  has  been  accepted  by  at  least  four- 
fifths  of  the  voters  of  the  Territory."  If  the  committee  were  aware 
of  the  circumstances  under  which  that  vote  was  cast,  it  is  surprising 
that  they  should  claim  the  votes  cast  for  the  Smith  ticket  as  favoring 
the  constitution.  If  they  were  not  aware  of  these  circumstances,  we 
will  briefly  state  them.  The  whole  vote  alleged  to  have  been  cast  at 
that  election  for  the  pro-slavery  ticket  was  6,545  ;  of  this  number  there 
have  been  found  to  nave  been  cast  in  five  precincts  2,458  illegal  or 
fraudulent  votes,  leaving  only  4,187  as  the  largest  number  rightfully 
to  be  claimed  as  having  been  cast  for  that  ticket.  Indeed,  it  is  believed 
that  investigation  would  reject  from  this  number  a  very  large  portion 
as  spurious  and  unlawful.  On  the  other  hand,  there  were  cast  for  the 
free  State  ticket  6,875  votes,  being  a  majority  over  the  pro-slavery 
ticket  of  2,688  votes.  These  votes  for  the  free  State  ticket  were  cast, 
under  protest,  against  the  constitution.  It  is  a  notorious  fact,  which 
cannot  be  denied  or  evaded,  standing  out  boldly  before  the  public 
view — a  fact  that  will  be  recorded  unhesitatingly  by  every  historian 
in  after  time — that  those  votes  were  cast  by  citizens  of  Kansas  protesting 
that  they  should  not  be  considered  as  a  recognition  of  the  constitution; 
and  at  the  moment  they  were  cast  they  placed  also  in  the  ballot-box 
another  ticket,  on  which  was  written  their  sentiments  "  against  the 
Lecompton  constitution ,"  and  10,226  voters  of  the  Territory  so  declared 
their  sentiments  on  that  day  at  the  polls.  The  whole  free  State  ticket 
were  understood  to  be  publicly  pledged  against  putting  the  Lecompton 
constitution  into  operation,  and  were  voted  for  solely  to  defeat  the 
operation  of  that  instrument.  These  free  State  officers,  thus  elected 
under  the  constitution,  if  you  please,  have  all  joined  in  a  petition  to 
Congress  to  reject  it.  The  people  went  to  the  polls  and  plead  to  the 
jurisdiction  of  your  tribunal,  and  you,  with  star  chamber  justice  and 
magnanimity,  claim  that  plea  as  an  acknowledgment  of  the  very  thing 
they  denied.  The  people  of  Kansas  have  been  unfortunate.  If  they 
decline  to  vote,  you  call  them  rebels  and  self  acknowledged  outlaws; 
if  they  vote,  you  overwhelm  them  with  frauds,  and  say  that  voting 
is  an  acknowledgment  that  their  protests  against  your  outrages  are 
untrue  You  place  them  between  the  blades  of  your  quibbling  logic, 
and  whether  one  falls  or  the  other  rises,  their  rights  are  cut  off  with 
the  same  cruel  certainty.    Not  a  vote  has  ever  been  taken  in  the  Ter- 
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ritory  of  Kansas  relating  to  this  Lecompton  constitution  that  has  not 
demonstrated  the  fact  that  it  is  both  unacceptable  and  unsatisfactory  to 
a  majority  of  the  legal  voters  of  Kansas.  And  yet  the  committee 
weave  a  conclusion  directly  the  reverse  of  the  facts. 

Bat  the  President  advises  us  that  it  is  "  wise  to  reflect  upon  the 
benefits  to  Kansas  and  the  whole  country  which  would  result  from  its 
immediate  admission  into  the  Union."  The  undersigned  can  see  no 
such  benefits,  hut  consequences  disastrous  to  Kansas  and  fraught  with 
danger  to  the  whole  country.  The  idea  of  an  irresponsible  power 
coercing  a  people  to  submit  to  a  government  which  they  never  formed, 
and  which  they  despise  and  abhor,  and  this  while  they  stand  implor- 
ingly before  you,  beseeching  you  not  to  do  it,  is  so  repugnant  to  our 
every  sense  of  justice,  and  so  galling  to  that  spirit  of  independence 
which  marks  the  American  character,  that  it  can  hardly  be  expected 
that  the  people  of  Kansas  will  quietly  submit  to  it.  It  would  be,  in- 
deed, a  matter  for  themselves  to  determine;  but,  judging  from  the 
past,  we  think  no  other  results  could  follow  than  to  inflame  an  already 
excited  public  feeling  to  acts  of  resistance  which  could  be  justified  by 
as  high  principles  as  ever  governed  men  in  resistance  to  tyranny  and 
oppression.  But  were  it  even  certain  that  the  fond  anticipations  of 
the  President  could  be  realized  by  the  admission  of  Kansas,  it  would 
not,  still,  justify  the  perpetration  of  so  great  a  wrong.  No  temporary 
advantage  can  ever  compensate  for  a  departure  from  a  just  principle  in 
government. 

The  President  and  the  majority  of  the  committee  think  that  a  large 
number  of  the  States  would  keenly  feel  the  rejection  of  Kansas,  and 
would  look  upon  her  rejection  with  extreme  sensitiveness  and  alarm. 
If  so,  we  think  it  would  be  wholly  without  cause.  But  we  think  a 
still  larger  number  would  look  upon  her  admission  with  equal  sensi- 
tiveness and  alarm.  Not  because  her  constitution  recognizes  slavery, 
for  we  undertake  to  say  that,  upon  the  application  of  a  new  State  for 
Admission  into  the  Union,  if  a  majority  of  its  voters  express  their  will 
legally  and  fairly  in  favor  of  that  domestic  institution,  such  fact  is  not, 
&nd  will  not  be,  with  the  people  of  the  non-slaveholding  States,  a 
cause  for  rejection  or  objection;  but  the  people  of  the  whole  country 
would  feel,  as  they  ought  to  feel,  that,  in  this  admission  of  Kansas, 
Congress  would  have  endorsed  and  legitimated  the  most  glaring 
irregularities,  frauds,  corruptions,  and  outrages,  and  would  have  fin- 
ished their  disreputable  work  with  a  violation  if  not  a  deadly  blow  at 
the  first  principles  of  civil  liberty.  The  whole  progress  of  this  Kansas 
constitution,  from  the  beginning,  has  been  irregular,  unjust,  and  cor- 
rupt. No  State  has  ever  presented  herself  for  admission  with  a  con- 
stitution constructed  under  such  irregularities  and  through  such  vio- 
lations of  law.  No  precedent  can  be  found  for  dragging  a  State  into 
the  Union  against  the  will  of  three-fourths  of  her  people.  It  is  not 
Emitting  a  sovereign  State  into  the  Union,  but  it  is  the  coercion  of  a 
sohject  province. 

The  committee  conclude  their  report  as  follows  : 

"  The  argument  that  Congress,  by  the  admission,  will  be  forcing 
any  institution  whatever  upon  an  unwilling  people  is  as  gratuitous  as 
it  is  groundless,  even  if  a  majority  there  be  opposed  to  slavery.     For, 
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by  the  Constitution  of  the  United  States,  slavery  is  as  much  forced 
upon  them  as  by  the  constitution  of  Kansas." 

It  is  difficult  to  match  the  boldness  of  this  first  assertion.  The 
people  of  Kansas  have  declared  through  every  authoritative  form  that 
they  are  opposed  to  becoming  a  State  under  this  constitution.  Con- 
gress has  alone  the  power  to  make  them  a  State  by  admitting  them 
into  the  Union.  If  that  act  shall  be  done  by  Congress,  a  constitution, 
with  all  the  institutions  which  it  provides  and  guarantees,  will  be 
forced  upon  an  unwilling  people,  and  whether  the  committee  held  such 
statement  "gratuitous  and  groundless,"  or  not,  is  a  matter  of  very 
little  consequence.  The  u  argument"  is  nevertheless  true.  Whether 
"  by  the  Constitution  of  the  United  States  slavery  is  as  much  forced 
upon  them  as  by  the  constitution  of  Kansas"  is  a  matter  into  which 
the  committee  were  not  directed  to  inquire,  and  this  opinion,  uttered 
as  it  is  in  this  connexion,  is  the  merest  obiter  dictum. 

The  undersigned  have  had  placed  in  their  possession  since  the  com- 
mittee adjourned  a  full  report  of  all  the  testimony  taken  before  the 
Kansas  territorial  commission,  duly  certified  and  authenticated,  which, 
with  the  report  thereon  by  the  commissioners  before  whom  it  was 
taken,  is  attached  to  this  report.  It  is  impossible  to  characterize  the 
frauds  of  the  elections  of  the  21st  of  December  and  the  4th  of  Jan- 
uary as  they  deserve.  We  call  to  this  evidence  the  attention  of  the 
House  and  the  country,  merely  remarking  that  it  is  the  settled  convic- 
tion of  the  undersigned  that  these  elections  were  not  more  unfairly 
and  unjustly  conducted  than  many  which  had  preceded  them. 

They  also  append  to  this  report  a  copy  of  the  act  of  July,  1855  ;  the 
act  of  February  19,  1857 ;  the  proclamation  of  Secretary  Stanton  of 
May  20,  1857  ;  an  extract  from  the  executive  minutes;  also  a  copy  of 
the  Lecompton  constitution,  and  the  letter  of  Calhoun  accompanying 
the  same ;  also  the  vote  of  the  people  on  the  4th  of  January  (taken 
under  the  law  of  the  territory)  for  and  against  the  constitution. 

They  also  present,  as  connected  with  the  action  of  the  committee,  a 
record  of  its  proceedings,  and  the  views  of  the  minority  thereon. 

In  conclusion  of  this  subject  we  will  only  add  that,  being  fully  con- 
vinced that  this  Lecompton  constitution  is  neither  acceptable  nor  satis* 
factory  to  any  considerable  number  of  the  people  of  Kansas,  much  less 
to  a  majority  of  them;  that  it  is  not  their  act;  that  it  neither  speaks 
their  sentiments  nor  embodies  their  will;  that  it  is  the  offspring  of 
fraud,  corruption,  and  villainy;  that  the  laws  under  which  it  was 
originated  and  the  proceedings  connected  with  its  prosecution  have 
been  informal,  irregular,  and  unjust;  that  the  instrument  bears  upon 
its  own  face  and  in  its  own  composition  ample  evidence  of  its  base 
origin  and  deceitful  pretensions,  we  think  it  would  be  highly  improp-er 
to  admit  Kansas  into  the  Union  as  a  State  under  this  constitution,  and 
that  such  act  would  not  only  be  unjust  to  the  people  of  that  Territory 
but  it  would  be  dangerous  to  the  peace  and  welfare  of  the  whole 
country. 

THOS.  L.  HARRIS, 
GARNETT  B.  ADRAIN. 
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MESSAGE 


or 


THE  PRESIDENT  OF  THE  UNITED  STATES, 


COMMUNICATING, 


1%  compliance  with  a  resolution  of  the  Senate  of  the  \%th  December, 
information  in  relation  to  a  return  of  votes  taken  in  Kansas  at  the 
election  in  October,  1856,  the  act  of  the  territorial  legislature  pro- 
viding for  that  election,  and  other  information  connected  therewith. 


Jaituaet  1858. — Read,  referred  to  the  Committee  on  Territories,  and  ordered  to  be  printed  • 


To  the  Senate  of  the  United  Stales  : 

In  answer  to  the  resolution  of  the  Senate  of  the  18th  of  last  month, 
requesting  certain  information  relative  to  the  Territory  of  Kansas,  I 
transmit  a  report  from  the  Secretary  of  State,  and  the  documents  by 
which  it  was  accompanied. 


Washington,  January  6, 1858. 


JAMES  BUCHANAN. 


Department  of  State, 
Washington,  January  7,  1858. 

The  Secretary  of  State,  to  whom  was  referred  the  resolution  of  the 
8enate  of  the  18th  ultimo,  requesting  the  President  "  to  communicate 
to  the  Senate  copies  of  the  following  documents : 

"1.  Return  of  the  votes  taken  in  Kansas  Territory  at  the  October 
electron,  1856,  upon  the  question  of  calling  a  convention  to  frame  a 
constitution  and  State  government ; 

"2.  Act  of  the  territorial  legislature  (in  obedience  to  that  vote) 
calling  such  a  convention  and  providing  for  the  apportionment  and 
election  of  delegates  to  the  same ; 

"  3.  The  census  and  registration  of  voters,  by  counties  or  precincts, 
&s  taken  under  that  act ; 

4<  4.  The  apportionment  of  delegates  made  upon  the  returns  of  such 
census  and  registration ; 

"5.  Returns  of  the  election,  by  counties,  for  delegates  to  the  con- 
vention ; 
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"  6.  Returns  of  the  last  election  by  counties,  for  members  of  the 
territorial  legislature  and  a  delegate  in  Congress  ; 

"  7.  Proclamations  of  the  governor  or  acting  governor  upon  the 
subject  of  the  census,  registration  of  voters,  and  the  several  elections 
hereinbefore  specified  ; 

"  8.  Journal  of  the  convention  held  at  Lecompton  to  frame  a  con- 
stitution and  State  government  ;M 

Has  the  honor  to  report,  that  the  documents  mentioned  in  the  3d, 
4th,  5  th,  6th,  7th,  and  8th  paragraphs  are  not  on  file,  and  have  never 
been  received  at  this  department. 

The  return  of  voters,  also,  requested  in  the  first  paragraph,  hew  not 
reached  the  department,  but  a  copy  of  the  law  of  the  Territory  of 
Kansas  of  1855,  pursuant  to  which  the  question  of  calling  a  conven- 
tion to  frame  a  constitution  for  that  Territory  was  submitted  to  the 
vote  of  the  people  thereof,  is  hereunto  annexed. 

The  other  paper  hereunto  attached  is  the  transcript  of  the  act  of  the 
territorial  legislature  of  Kansas,  "  to  provide  for  the  taking  a  census, 
and  election  tor  delegates  to  a  convention,"  passed  on  the  19th  day  of 
February,  1857,  called  for  in  the  second  paragraph  of  the  resolution. 

Respectfully  submitted.  .  -  . 

LEWIS  CASS. 

To  the  President.  -    \ 


AN  ACT  to  provide  for  the  call  of  a  convention  to  form  a  State  constitution. 

Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory 

of  Kansas  as  /Mows : 

Section  1.  That  there  shall  be,  at  the  first  general  election  to  come 
off  in  October,  1856,  a  poll  opened  at  the  several  places  of  voting 
throughout  this  Territory  for  taking  the  sense  of  the  people  of  this 
Territory  upon  the  expediency  of  calling  a  convention  to  form  a  State 
constitution. 

Sec.  2.  It  shall  be  the  duty  of  the  judges  at  the  several  election 
precints  in  this  Territory,  at  the  election  aforesaid,  to  cause  a  poll  to 
be  opened,  which  poll  shall  contain  two  columns,  one  to  be  headed 
"  convention,"  the  other  "  no  convention  ;"  and  they  shall  cause  the 
vote  of  each  individual  voter  to  be  set  in  the  appropriate  column. 

Sec.  3.  All  persons  qualified  by  the  laws  of  the  Territory  to  vote 
for  members  of  the  general  assembly  shall  be  entitled  to  vote  for  or 
against  said  convention. 

Sec.  4.  At  the  close  of  said  election,  at  the  several  precincts  in  this 
Territory,  the  judges  thereof  shall  cause  an  abstract  of  the  votes  given 
for  and  against  a  convention  to  be  made  out  and  certified  to  the 
tary  of  the  Territory. 

Sec.  5 .  The  secretary  of  the  territory  shall,  from  the  abstract  of 
certified  to  him  to  be  cast  "  for  "  and  "  against "  "  convention  "  l>i 
the  said  judges  of  elections,  make  a  full  report  of  the  same  to  the  nea£ 
legislature  thereof. 
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Sec.  6.  If  a  majority  of  persons  shall  vote  in  favor  of  "  convention  " 
at  said  election  held  therefor,  then  it  shall  be  the  duty  of  the  legisla- 
ture held  next  after  the  said  election  to  provide  for  and  make  all 
necessary  provisions  for  an  election  of  members  to  said  convention, 
defining  their  duties,  &c. 

This  act  to  take  effect  and  be  in  force  from  and  after  its  passage. 

July,  1855. 


AN  ACT  to  provide  for  the  taking  a  census  and  the  election  of  delegates  to  a  conven- 
tion. 

Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory  of 

Kansas ,  as  follows: 

Section  1.  That  for  the  purpose  of  making  an  enumeration  of  the 
inhabitants  entitled  to  vote  under  the  provisions  of  this  act,  an  appor- 
tionment, and  an  election  of  members  of  a  convention,  it  shall  be  the 
duty  of  the  sheriffs  of  the  several  counties  in  Kansas  Territory,  and 
they  are  hereby  required,  between  the  first  day  of  March  and  the  first 
day  of  April,  eighteen  hundred  and  fifty -seven,  to  make  an  enumera- 
tion of  all  the  free  male  inhabitants,  citizens  of  the  United  States, 
orer  twenty-one  years  of  age,  and  all  other  white  persons  actually 
residing  within  their  respective  counties  ;  and  for  this  purpose  shall 
have  power  to  appoint  one  or  more  deputies  to  assist  in  such  duties, 
not  to  exceed  one  in  each  municipal  township,  each  of  whom,  before 
entering  upon  his  office,  shall  take  and  subscribe  an  oath  or  affirma- 
tion to  support  the  Constitution  of  the  United  States,  and  faithfully 
and  impartially  discharge  the  duties  imposed  on  him  by  this  act,  ac- 
cording to  the  best  of  his  skill  and  judgment,  which  oath  or  affirma- 
tion shall  be  administered  to  them  severally,  and  be  duly  certified  by 
a  judge  or  clerk  of  the  district  court  of  the  United  States,  or  judge  or 
clerk  of  the  probate  court  for  the  several  counties,  or  by  a  justice  of 
the  peace,  and  filed  and  recorded  in  the  office  of  the  secretary  of  the 
Territory. 

Sec.  2.  In  case  of  any  vacancy  in  the  office  of  sheriff,  the  duties 
imposed  on  such  sheriff  by  this  act  shall  devolve  upon,  and  be  per- 
formed by,  the  judge  of  the  probate  court  of  the  county  in  which  such, 
vacancy  may  exist,  who  may  appoint  deputies,  not  to  exceed  one  in 
each  municipal  township ;  and  in  case  the  office  of  both  sheriff  and 
probate  judge  in  any  county  shall  be  or  become  vacant,  the  governor 
shall  appoint  some  competent  resident  of  such  county  to  perform  such 
duty,  who  shall  have  the  same  right  to  appoint  deputies,  take  and 
subscribe  the  same  oath,  and  perform  all  the  requirements  of  this  act, 
as  applied  to  sheriffs. 

Sac.  3.  It  shall  be  the  duty  of  the  sheriff,  probate  judge,  or  person 
appointed  by  the  governor  as  herein  provided,  in  each  county  or  elec- 
tion district,  on  or  before  the  tenth  day  of  April  next,  to  file  in  the 
office  of  the  probate  judge  for  such  county  or  election  district  a  full 
and  complete  list  of  all  the  qualified  voters  resident  in  his  said  county 
or  election  district,  on  the  first  day  of  April,  eighteen  hundred  and 
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fifty-seven,  which  list  shall  exhibit  in  a  fair  and  legible  hand  the 
names  of  all  such  legal  voters. 

Sec.  4.  It  shall  be,  and  is  hereby,  made  the  duty  of  each  probate 
judge,  upon  such  returns  being  made,  without  delay,  to  cause  to  be 
posted  at  three  of  the  most  public  places  in  each  election  precinct  in 
his  county  or  district,  one  copy  of  such  list  of  qualified  voters,  to  the 
end  that  every  inhabitant  may  inspect  the  same,  and  apply  to  said 
probate  judge  to  correct  any  error  he  may  find  therein,  in  the  manner 
hereafter  prescribed. 

Sec.  5.  Said  probate  judge  shall  remain  in  session  each  day,  Sun- 
days excepted,  from  the  time  of  receiving  said  returns  until  the  first 
day  of  May  next,  at  such  places  as  shall  be  most  convenient  to  the 
inhabitants  of  the  county  or  election  district,  and  proceed  to  inspection 
of  said  returns,  and  hear,  correct,  and  finally  determine  according  to 
the  facts,  without  unreasonable  delay,  all  questions  concerning  the 
omission  of  any  person  from  said  returns,  or  the  improper  insertion 
of  any  name  on  said  returns,  and  any  other  questions  affecting  the 
integrity  or  fidelity  of  said  returns  ;  and  for  this  purpose,  shall  have 
power  to  administer  oaths  and  examine  witnesses,  and  compel  their 
attendance  in  such  manner  as  said  judge  shall  deem  necessary. 

Sec  6.  That  as  soon  as  the  said  list  of  legal  voters  shall  thus  have 
been  revised  and  corrected,  it  shall  be  the  duty  of  the  several  probate 
judges  to  make  out  full  and  fair  copies  thereof,  and  without  delay 
furnish  to  the  governor  of  the  Territory  one  copy,  and  to  the  secretary 
of  the  Territory  one  copy  ;  and  it  shall  be  the  duty  of  the  governor 
to  cause  copies  thereof,  distinguishing  the  returns  from  each  county 
or  election  district,  to  be  printed  and  distributed  generally  among  the 
inhabitants  of  the  Territory,  and  one  copy  shall  be  deposited  with  the 
clerk  of  each  court  of  record,  or  probate  judge,  within  the  limits  of 
said  Territory,  and  one  copy  delivered  to  each  judge  of  the  election, 
and  at  least  three  copies  shall  be  posted  up  at  each  place  of  voting. 

•Sec  7.  It  shall  be  the  duty  of  the  governor  and  secretary  of  the 
Territory,  so  soon  as  the  census  shall  be  completed  and  returns  made, 
to  proceed  to  make  an  apportionment  of  the  members  for  the  conven- 
tion among  the  different  counties  and  election  districts  in  said  Terri- 
tory, in  the  following  manner :  the  whole  number  of  legal  voters 
shall  be  divided  by  sixty,  and  the  product  of  such  division,  rejecting 
any  fraction  of  a  unit,  shall  be  the  ratio  or  rule  of  apportionment  of 
members  among  the  several  counties  or  election  districts  ;  and  if  any 
county  or  election  district  shall  not  have  a  number  of  legal  voters 
then  ascertained  equal  to  the  ratio,  it  shall  be  attached  to  some 
adjoining  county  or  district,  and  thus  form  a  representative  district ; 
the  number  of  said  voters  in  each  county  or  district  shall  then  be 
divided  by  the  ratio,  and  the  product  shall  be  the  number  of  repre- 
sentatives apportioned  to  such  county  or  district :  Provided,  that  the 
loss  in  the  number  of  members,  caused  by  the  fraction  remaining  in 
the  several  counties  in  the  division  of  the  legal  voters  thereof,  shall 
be  compensated  by  assigning  so  many  counties  or  districts  as  have  the 
largest  fraction  an  additional  member  for  its  fraction  as  may  be 
necessary  to  make  the  whole  number  of  representatives  sixty. 
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Sec.  8.  An  election  shall  be  held  for  members  of  a  convention  to 
form  a  constitution  for  the  State  of  Kansas,  according  to  the  appor- 
tionment to  be  made  as  aforesaid,  on  the  third  Monday  in  June  next, 
to  be  held  at  the  varions  election  precincts  established  in  the  Territory, 
in  accordance  with  the  provisions  of  the  law  on  that  subject ;  and  at 
inch  election  no  person  shall  be  permitted  to  vote  unless  his  name 
shall  appear  upon  said  corrected  list. 

Sac.  9.  The  board  of  county  commissioners  shall  appoint  the  places 
of  voting  for  their  respective  counties  or  election  districts  ;  they  shall 
appoint  three  suitable  persons  to  be  judges  of  the  election  at  each 
place  of  voting ;  they  shall  cause  a  notice  of  the  places  of  holding  elec- 
tions in  their  respective  counties  or  districts  to  be  published  and  dis- 
tributed in  every  election  district  or  precinct  ten  days  before  the  day 
of  election.  If  any  judge  of  election  so  appointed  shall  fail  or  refuse 
to  perform  the  duties  of  his  said  office,  the  legal  voters  assembled  at 
the  place,  and  on  the  day  appointed  for  said  election,  shall  have  the 
power  to  fill  such  vacancy  by  election  among  themselves. 

Sec.  10.  The  judges  of  election  shall  each,  before  entering  on  the 
discharge  of  his  duties,  make  oath  or  affirmation  that  he  will  faithfully 
and  impartially  discharge  the  duties  of  judge  of  the  election  according 
to  law,  which  oath  shall  be  administered  by  any  officer  authorized  to 
administer  oaths ;  the  clerks  of  election  shall  be  appointed  by  the 
judges,  and  they  shall  take  the  like  oath  or  affirmation,  to  be  ad- 
ministered by  one  of  the  judges,  or  by  any  of  the  officers  aforesaid. 
Duplicate  returns  of  election  shall  be  made  and  certified  by  the  judges 
and  clerks,  one  of  which  shall  be  deposited  with  the  board  of  county 
commissioners  for  the  county  or  district  in  which  the  election  is  held, 
and  the  other  shall  be  transmitted  to  the  secretary  of  the  Territory  *,. 
and  the  one  having  the  highest  number  of  votes  in  his  county  or 
election  district  shall  be  the  representative  for  such  county  or  district;, 
and  in  case  of  a  tie,  or  a  contest  in  which  it  cannot  be  satisfactorily 
determined  who  was  duly  elected,  the  convention,  when  assembled,, 
shall  order  a  new  election  as  herein  provided. 

8k.  1 1 .  Every  bona  fide  inhabitant  of  the  Territory  of  Kansas  oil 
the  third  Monday  of  June,  one  thousand  eight  hundred  and  fifty-seven,, 
being  a  citizen  of  the  United  States,  over  the  age  of  twenty-one  years, 
and  who  shall  have  resided  three  months  next  before  said  election  ia 
the  county  in  which  he  offers  to  vote,  and  no  other  person  whatever,, 
shall  be  entitled  to  vote  at  said  election  ;  and  any  person  qualified  a» 
a  voter  may  be  a  delegate  to  said  convention,  and  no  other. 

8bc.  12.  All  persons  hereby  authorized  to  take  the  census,  or  to 
waist  in  the  taking  thereof,  shall  have  power  to  administer  oaths  and 
examine  persons  on  oath,  in  all  cases  where  it  may  be  necessary  to  the 
fall  and  faithful  performance  of  their  duties  under  this  act. 

Sec.  13.  If  any  person  by  menaces,  threats,  or  force,  or  by  any 
other  unlawful  means,  shall,  directly  or  indirectly,  attempt  to  influence 
&nj  qualified  voter  in  giving  his  vote,  or  deter  him  from  going  to  the 
polls,  or  disturb  or  hinder  him  in  the  free  exercise  of  his  right  of 
suffrage  at  said  election,  the  person  so  offending  shall  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by  a  fine  not  less  than  five 
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hundred  dollars,  or  by  imprisonment  not  less  than  three  months  nor 
more  than  six,  or  by  both. 

Sec.  14.  That  every  person,  not  being  a  qualified  voter  according 
to  the  provisions  of  this  act,  who  shall  vote  at  any  election  within 
said  Territory  knowing  that  he  is  not  entitled  to  vote,  and  every  per- 
son who  at  the  same  election  shall  vote  more  than  once,  whether  at 
the  same  or  a  different  place,  shall  be  adjudged  guilty  of  a  mis- 
demeanor, and  puoished  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  exceeding  two  hundred,  or  by  imprisonment  not  less  than  three 
months  nor  exceeding  six,  or  both. 

Sec.  15.  Any  person  whatsoever  who  may  be  charged  with  holding 
the  election  herein  authorized,  who  shall  wilfully  and  knowingly 
commit  any  fraud  or  irregularity  whatever,  with  the  intent  to  hinder, 
or  prevent,  or  defeat  a  fair  expression  of  the  popular  vote  in  the  said 
election,  shall  be  guilty  of  a  misdemeanor,  and  punished  by  fine  not 
less  than  five  hundred  dollars  nor  more  than  one  thousand  dollars, 
and  imprisonment  not  less  than  six  months  nor  more  than  twelve 
months,  or  both. 

Sec.  16.  The  delegates  thus  elected  shall  assemble  in  convention  at 
the  capital  of  said  Territory  on  the  first  Monday  of  September  next, 
and  shall  proceed  to  form  its  constitution  and  State  government,  which 
shall  be  republican  in  its  form,  for  admission  into  the  Union,  on  an 
equal  footing  with  the  original  States  in  all  respects,  whatever,  by  the 
name  of  the  State  of  Kansas. 

Sec.  17.  Said  convention,  when  assembled,  shall  elect  a  presiding 
officer,  and  also  other  officers  necessary  for  the  transaction  of  their 
business ;  and  the  members  and  officers  of  said  convention  shall  be 
entitled  to  receive  the  same  compensation  as  the  members  and  officers 
of  the  legislative  assembly  of  Kansas  Territory,  to  be  paid  out  of  any 
money  in  the  treasury  not  otherwise  appropriated. 

Sec.  18.  All  sheriffs  and  other  officers,  for  the  discharge  of  the  duties 
required  of  them  by  this  act,  shall  be  entitled  to  receive  four  dollars 
for  each  day  they  are  necessarily  employed. 

Sec.  19.  Doniphan  county  shall  constitute  the  first  election  district; 
Brown  and  Nemaha,  the  second  ;  Atchison,  the  third ;  Leavenworth, 
the  fourth  ;  Jefferson,  the  fifth ;  Calhoun,  the  sixth  ;  Marshall,  the 
seventh ;  Riley,  the  eighth ;  Johnson,  the  ninth ;  Douglas,  the  tenth  *, 
Shawnee,  Richardson,  and  Davis,  the  eleventh ;  Lykins,  the  twelfth ; 
Franklin,  the  thirteenth ;  Weller,  Breckenridge,  Wise,  and  Madison, 
the  fourteenth;  Butler  and  Coffey,  the  fifteenth;  Linn,  the  sixteenth ; 
Anderson,  the  seventeenth  ;  Bourbon,  McGee,  Donn,  and  Allen,  the 
eighteenth ;  Woodson,  Wilson,  Godfrey,  Greenwood,  and  Hunter,  the 
nineteenth. 

Sec.  20.  All  votes  given  at  the  election  herein  provided  for  shall  be 
viva  voce. 
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Section  21.  Returns  of  said  enumeration  shall  be  according  to  the 
following  tabular  form : 


71 


No.     Names  of  voters. 


Heacte  of  families  and  others. 


Males. 


Females. 


Total. 


This  bill  having  been  returned  by  the  governor  with  his  objections 
thereto,  and,  after  reconsideration,  having  passed  both  houses  by  the 
constitutional  majority,  it  has  become  a  law  this  the  19th  day  of 
February,  A.  D.  1857. 


AN  ACT  submitting  the  constitution  framed  at  Lecompton  under  the  act  of  the  legislative 
■ssumbly  of  Kansas  Territory,  entitled  "  An'act  to  provide  for  taking  the  census  and 
election  of  delegates  to  a  convention,"  passed  February  19,  A.  1).  1857  : 

Be  it  enacted  by  the  governor  and  legislative  assembly  of  the  Territory  of 


8flcnoN  1.  That  an  election  shall  be  held  on  the  first  Monday  in 
January,  A.  D.  1868,  between  the  hours  of  nine  o'clock  a.  m.  and  six 
o'clock  p.  m. ,  at  which  all  the  bona  fide  male  inhabitants  of  the  Ter- 
ritory of  Kansas,  over  twenty-one  years  of  age,  who  are  citizens  of  the 
United  States,  or  who  have  declared,  on  oath,  their  intention  to 
become  such,  and  who  shall  have  resided  in  said  Territory  thirty  days 
next  preceding  said  election,  and  ten  days  in  the  county  where  said 
persons  offer  to  vote,  may  vote  for  the  ratification  or  rejection  of  the 
constitution  adopted  by  the  late  constitutional  convention  at  Lecomp- 
ton, organized  under  the  act  of  the  19th  of  February,  A.  D.  1857,  en- 
titled "An  act  to  provide  for  the  taking  of  a  census  and  election  of 
delegates  to  a  convention."  The  voting  shall  be  by  ballot,  as  follows : 
Those  voting  for  said  constitution  with  the  article  entitled  "  slavery," 
■hall  cast  a  ballot  with  the  words  "  for  the  constitution  framed  at  Le- 
compton, with  slavery;"  and  those  voting  for  the  constitution,  and 
against  the  article  entitled  "slavery"  shall  cast  a  ballot  with  the 
words  "  for  the  constitution  framed  at  Lecompton,  without  slavery ;" 
and  those  voting  against  the  constitution,  shall  cast  a  ballot  with  the 
words  "against  the  constitution  framed  at  Lecompton." 

Ssc.  2  It  shall  be  the  duty  of  the  governor  of  Kansas  Territory  to 
appoint  three  commissioners  in  each  county,  whose  duty  it  shall  be  to 
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establish  voting  precincts  in  their  respective  counties,  and  appoint 
three  judges  of  election  in  each  precinct.  If,  at  the  hour  of  opening 
the  polls,  the  duly  appointed  judges  are  not  present,  or  if  they  shall 
fail  or  refuse  to  act,  then  the  voters  assembled  shall  have  power  to  elect 
judges  to  fill  the  vacancies  thus  occasioned. 

Sbc.  3.  The  commissioners  provided  for  in  this  act  shall,  by 
proclamation,  at  least  five  days  before  the  day  of  the  election  herein 
provided  for,  indicate  the  place  at  which,  in  their  respective  counties, 
said  election  shall  be  held,  and  the  judges  who  are  to  hold  the  election 
in  the  several  precincts. 

Sec.  4.  Before  opening  the  polls  for  receiving  votes,  the  judges  of 
election  shall  be  duly  swotn  to  a  faithful  performance  of  their  duties, 
and  provide  suitable  ballot-boxes  for  the  reception  of  the  ballots.  They 
shall  appoint  two  clerks,  who  shall  also  be  sworn  to  keep  a  faithful 
record  of  the  names  of  all  persons  depositing  their  votes  with  said 
judges.  At  the  closing  of  the  polls  the  judges  shall  count  and  preserve 
the  ballots,  and  certify  at  the  bottom  of  the  list  of  voters  the  number  of 
votes  cast  in  each  of  the  forms  prescribed  in  the  second  section  of  this 
act,  which  certificate  shall  be  attested  by  the  clerks.  One  of  the  lists 
of  voters  thus  certified  shall  be  deposited  with  one  of  the  commis- 
sioners provided  for  in  this  act,  and  the  other  shall  be  immediately 
transmitted  to  the  governor,  or,  in  his  absence  from  any  cause,  to  the 
president  of  the  council  and  the  speaker  of  the  house  of  representatives 
of  the  legislative  assembly. 

Sbc.  5.  It  shall  be  the  duty  of  the  governor  of  the  Territory,  the 
president  of  the  council,  and  speaker  of  the  house  of  representatives, 
or  either  two  of  them,  immediately  upon  receiving  the  returns,  to  ex- 
amine them  and  certify  to  the  result  of  the  vote  upon  the  constitution 
in  the  manner  hereinbefore  provided,  and  cause  the  same  to  be  made 
known  by  proclamation,  and  communicated  to  the  Presideut  and  Con- 
gress of  the  United  States. 

Sec.  6.  Any  officer  of  an  election  herein  provided  for,  or  any  other 
general  or  special  election  which  may  hereafter  be  held  in  this  Terri- 
tory upon  any  question  or  for  any  officer,  or  any  person  or  persons, 
who  shall  knowingly  inscribe  or  permit  to  be  inscribed  on  the  poll- 
books,  or  list  of  voters,  the  name  of  any  voter  not  actually  present  and 
voting,  or  the  name  of  any  person  not  entitled  to  vote,  or  shall  know- 
ingly certify  to  a  false  list  of  voters,  or  shall  knowingly  certify  to  any 
false  returns,  knowing  the  same  to  be  false,  shall  be  deemed  guilty  of 
felony,  and,  upon  conviction,  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  one  nor  more  than  five  years. 

Seo.  7.  In  all  offences  arising  under  any  of  the  provisions  of  this 
act,  the  probate  judges  of  the  several  counties  shall  have  original  and 
exclusive  jurisdiction,  and  shall  have  the  same  power  in  summoning 
juries,  and  in  all  other  matters  appertaining  to  the  arrest,  trial,  con- 
viction and  punishment  of  such  offenders  as  are  now  by  law  vested  in 
the  district  courts  in  cases  of  felony :  Provided,  That  if  any  probate 
judge  shall  refuse  to  issue  writs  or  in  any  manner  to  proceed  under 
this  act,  the  prosecution  may  be  had  before  the  probate  court  of 
adjoining  county. 
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Sbc.  8.  All  acts  and  parts  of  acts  conflicting  with  the  provisions  of 
this  act,  shall  be,  and  the  same  are  hereby,  repealed. 

Sbc.  9.  The  passage  of  this  act  shall  be  taken  and  deemed  sufficient 
notice  for  the  holding  of  said  election. 

Sbc.  10.  Any  person  not  legally  authorized  by  the  foregoing  pro- 
Yfeions  of  this  act,  who  shall  cast  his  vote  at  the  election  herein  pro- 
Tided  for,  shall  be  deemed  guilty  of  felony,  and,  upon  conviction  thereof, 
shall  be. fined  in  any  sum  not  exceeding  five  hundred  dollars,  or  shall 
suffer  imprisonment  not  more  than  one  year,  or  both,  at  the  discretion 
of  the  court, 

Sbc.  11.  All  officers  provided  by  the  provisions  of  this  act  shall  re- 
ceive such  compensation  as  may  hereafter  be  provided  by  law. 

Sec.  12.  This  act  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

Approved  December  17, 1857. 


proclamation  of  the  acting  governor  of  kansas. 

United  States  of  America, 

Territory  of  Kansas. 

To  the  legal  voters  and  elective  officers  of  Kansas: 

Whereas  the  following  returns  of  the  census  taken  under  the  act  of 
the  legislative  assembly  entitled  "An  act  to  provide  for  the  taking  of 
a  census  and  election  of  delegates  to  a  convention,"  passed  the  19th 
February,  1857,  have  been  made  to  me,  to  wit : 


Counties.  No.  of  legal  voter*  Whole  population. 

1.  Doniphan 1,086     4,120 

2.  Brown 206    no  returns 

2.  Nemaha .   140     612 

3.  Atchison 804     2,807 

4.  Leavenworth 1,837 6,529 

5.  Jefferson 555     no  returns 

6.  Calhoun 291     885 

7.  Marshall 206    415 

8.  Riley 353    no  returns 

8.  Pottawatomie 205     • 641 

9.  Johnson 496     890 

10.  Douglas 1,318    3,727 

11.  Shawnee 283 

11.  Richardson 
U.  Davis 

12.  Lykins 413    1,352 

13.  no  returns. 

14.  no  returns. 
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District*.  Comities.  No.  of  legal  Yoters.  Whole  population. 

IB.  ..., no  returns. 

16.  Linn 413     1,821 

IT.  ■     no  returns. 

18.  Bourbon,     McGee, 

Dorn,  and  Al- 
len         645     2,622 


Total 9,251 

Now,  therefore,  I,  Frederick  P.  Stanton,  secretary  and  acting  gov- 
ernor, do  hereby  proclaim  that,  according  to  the  provisions  of  the  said 
act  and  the  census  returns  made  in  pursuance  thereof,  and  upon  a 
proper  apportionment  among  the  legal  voters  of  the  several  districts 
aforesaid,  they  are  respectively  entitled  to  elect  to  the  convention  pro- 
vided for  in  said  law  the  number  of  delegates  herein  assigned  to 
them,  that  is  to  say :     To  tin 


Diitrictg.  Counties.  Delegate!. 

1.  Doniphan 7 

2.  Brown  and  Nemaha. 2 

3.  Atchison 5 

4.  Leavenworth 12 

5.  Jefferson 4 

6.  Calhoun 2 

7.  Marshall 1 

8.  Riley  and  Pottawatomie 4 

9.  Johnson 3 

10.  Douglas 8 

11.  Shawnee,  Richardson,  and  Davis 2 

12.  Lykins 3 

16.  Linn 3 

18.  Bourbon,  McGee,  Dorn,  and  Allen 4 

The  proper  officers  will  hold  the  election  for  delegates  to  said  con- 
vention on  the  third  Mouday  in  June  next,  as  directed  by  the  law 
aforesaid,  and  in  accordance  with  the  apportionment  herein  made  and 
declared. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
r_  _  n  affixed  the  seal  of  the  Territory,  at  Lecompton,  this  the  20th 
LL-B-J  of  May,  1857. 

FRED.  P.  STAHTON. 


CONSTITUTION  OF  KAN8A8. 


169 


Announcement  of  the  vote  of  the  4th  of  January. 

"  In  accordance  with  the  provisions  of  an  act  entitled  '  An  act  sub- 
mitting the  constitution  framed  at  Lecompton  under  the  act  of  the 
legislative  assembly  of  Kansas  Territory,  entitled  An  act  to  provide 
for  taking  a  census  and  election  of  delegates  to  a  convention/  passed 
February  19,  A.  D.  1857,  the  undersigned  announce  the  following  as 
the  official  vote  of  the  people  of  Kansas  Territory  on  the  questions  as 
therein  submitted  on  the  4th  day  of  January,  1858 : 


Counties. 

Against  the  Le- 
compton consti- 
tution. 

Leafen worth  ................................. 

1,997 
536 
661 
187 
23* 

66 
287 
207 
249 
377 
392 
358 
610 
268 
1,647 
304 
177 
191 
832 
463 

50 
177 
191 

40 

21 

Atchison  ......... ....... .............. 

Doniphan. ................  ........... 

Brown  ............  .......................... 

Kemaha ..................................... 

Xanhall 

Riley 

Pottawatomie.... -            -- --  - 

Ckihoan ... 

Jefferson  - ............................... 

Johnson . . 

Lvkios ....  ..... ..... 

Bourbon ....... 

Douglas... __             __  _  _ _ 

Franklin 

"*■ 

Anderson  .................................... 

Allen 

8hawnee. ................................ 

Coftw 

Woodson......................... ....... 

**hftrdflon    ^*.       ^^^^ 

Madison 

Dtv« 

Total 

10,226 

W      mm      9~ 

ft?  S  •»* 

£2* 


2 


24 


"  Borne  precincts  have  not  yet  sent  in  their  returns,  but  the  above 
is  the  complete  vote  received  to  this  date. 

"J.  W.  DENVER, 
"Secretary  and  Acting  Governor. 
"C.  W.  BABCOCK, 
"  President  of  the  Council. 
«G.  W.  DEITZLER, 
"  Speaker  of  the  House  of  Representatives. 
"Jaitoabt26,  1858." 
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Extract  from  the  executive  minutes  of  Kansas  Territory. 

July  17, 1857. 

The  following  letter  was  addressed  to  William  G-.  Mathias  and 
Thomas  Johnson  on  the  18th  June  last: 

Sir  :  I  enclose  you  a  copy  of  an  act  passed  by  the  last  legislative  as- 
sembly of  the  Territory  providing  for  a  new  apportionment  of  repre- 
sentatives and  councilmen,  according  to  the  returns  of  the  late  census. 

I  arrived  at  my  post  here  only  on  the  27th  ultimo,  and  I  had  never 
seen  a  copy  of  this  law,  nor,  as  I  am  informed,  had  it  ever  been  pub- 
lished in  any  newspaper. 

Since  the  1st  June,  the  term  limited  for  my  action  in  the  premises, 
the  "proof-sheets  of  the  printed  law  has  been  received  at  this  office  from 
St.  Louis,  and  my  attention  has  been  called  to  the  subject  too  late  to 
act  under  the  law. 

You  will  see  that  the  president  of  the  council  and  the  speaker  of  the 
house  of  representatives  of  the  last  legislative  assembly  are  required 
to  perform  this  duty  in  the  event  of  its  not  having  been  performed  by 
the  governor. 

Either  you  or  your  associate  are  authorized  to  make  the  apportion- 
ment, but  as  I  have  addressed  this  letter  to  both  of  you,  I  would  sug- 
gest your  mutual  co-operation,  in  order  to  prevent  conflict  in  your 
proceedings. 

I  enclose  herein  also  a  printed  copy  of  the  acting  governor's  procla- 
mation, in  which  you  will  find  stated  all  the  returns  received  from  the 
several  counties  under  the  late  census  law.  Considering  the  import- 
ance of  this  matter,  I  beg  leave  to  express  the  hope  that  you  will  give 
it  your  immediate  attention. 

R.  J.  WALKER, 
Governor  of  Kansas  Territory. 

July  18, 

Received  this  day  the  following  apportionment  for  the  territorial 
legislative  assembly : 

Apportionment  for  the  second  (2d)  territorial  legislature  for  the  Tert  itory 

of  Kansas. 

FOR  THE  COUNCIL. 

No.  of  membere. 

1st  council  district,  Leavenworth  county 3 

2d  council  district,  Atchison  county 1 

3d  council  district,  Doniphan  county 

4th  council  district,  Brown,  Nemaha,  Marshall,  Pottawa- 
tomie, and  Riley  counties,  and  all  that  part  of  the  Ter- 
ritory of  Kansas  which  lies  west  of  Marshall,  Riley, 

and  Davis  counties • 2 

5th.  Jefferson  and  Calhoun  counties 1 

6th.  Douglas  and  Johnson  counties .„  3 

7th.  Shawnee,  Richardson,  Davis, Wise,  Breckenridge, and 
8th  district,  Bourbon,  Godfrey,  Wilson,  Dorn  and  McQee 
counties,  and 
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9th  district,  Butler,  Hunter,  Greenwood,  Madison,  Weller, 
Coffey,  Woodson,  and  Allen  counties 2 

10th.  Anderson,  Lykins,  Linn,  and  Franklin,  and  all  that 
part  of  the  Territory  of  Kansas  which  lies  west  of 
Wise,  Butler,  and  Hunter  counties 1 

Whole  number 13 

WM.  G.  MATHIAS, 
Speaker  of  the  House  of  Representatives,  at  session  1857. 

THOMAS  JOHNSON, 
President  of  the  Council. 

FOR  THE  HOUSE  OF  REPRESENTATIVES. 

No  of  memben. 

1st  district,  Leavenworth  county  8 

2d  district,  Atchison  county •  3 

3d  district,  Doniphan  county 6 

4th  district,  Brown,  and 

5th  district,  Nemaha  counties 1 

6th  district,  Marshall  county 1 

7th  district,  Jefferson  county 2 

8th  district,  Calhoun  country 1 

9th  district,  Pottawatomie  and  Riley  counties 2 

10th  district,  Douglas  and  Johnson  counties,  and  all  that 
part  of  the  Territory  of  Kansas  lying  west  of  the  coun- 
ties of  Wise,  Butler,  and  Hunter 8 

11th  district,  Shawnee  county 1 

12th.  Richardson,  Davis,  Wise  and  Breckenridge,  and 
13th,  Weller,  Madison,  Butler,  Hunter  and  Greenwood, 

and 
14th,  Bourbon,  Godfrey,  Wilson,  Dorn  and  McGee,  and 
15th,  Woodson,  Coffey  and  Allen,  and 

16th,  Anderson  and  Franklin  counties 3 

nth.  Linn * 2 

18th.  Lykins 2 

Whole  number 39 

WM.  G.  MATHIAS,  ~ 
Speaker  House  of  Representatives,  at  session  1857. 

THOMAS  JOHNSON,  • 
President  of  the  Council. 
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[Received  on  Saturday  night,  30th  ultimo,  from  Colonel  Clarkflon. — J.  B.] 

Lboompton,  K.  T.,  January  14,  1858. 

Sie  :  The  bearer  of  this,  Colonel  J.  J.  Clarkson,  will  deliver  to  you 
an  authentic  copy  of  the  constitution  recently  framed  by  the  conven- 
tion which  assembled  at  Lecompton  on  the  5th  day  of  September,  1857. 
By  the  terms  of  that  constitution,  and  the  action  of  the  people  under 
it,  it  is  made  my  duty  to  have  the  same  submitted  to  the  action  of  the 
Congress  of  the  United  States,  with  the  view  of  the  admission  of  Kan- 
sas into  the  Union  as  an  independent  State.  It  is  hoped,  therefore, 
that  it  will  be  presented  by  you  to  the  consideration  of  Congress,  with 
such  suggestions  as  you  may  think  advisable  to  submit. 

The  question  whether  this  constitution  should  contain  a  clause 
making  Kansas  a  slave  State  or  not  was  submitted  to  a  vote  of  the 
people  of  the  Territory  on  the  21st  day  of  December,  1857,  and  resulted 
as  follows : 

For  the  constitution  with  slavery 6,226 

For  the  constitution  with  no  slavery 569 

Total  vote  for  the  constitution 6,795 


The  votes  for  the  two  sides  of  the  constitution  is  a  majority  over  any 
vote  previously  given  at  any  election  holden  in  the  Territory. 

The  constitution  is,  therefore,  by  its  own  requirements,  presented  to 
the  consideration  of  Congress,  and  Kansas  asks  for  admission  into  the 
Union  as  a  sovereign  State 
I  am,  very  respectfully,  your  obedient  servant, 

J.  CALHOUN, 
President  of  the  Constitutional  Convention. 

His  Excellency  Jambs  Buchanan, 

President  of  the  United  States. 
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CONSTITUTION  OP  THE  STATE  OF  KANSAS. 

PREAMBLE. 

We,  the  people  of  the  Territory  of  Kansas,  by  our  representatives 
in  convention  assembled  at  Lecompton,  in  said  Territory,  on  Monday 
the  fourth  day  of  September,  one  thousand  eight  hundred  and  fifty- 
seven,  and  of  the  independence  of  the  United  States  of  America  the 
eighty-second  year,  having  the  right  of  admission  into  the  Union  as 
one  of  the  United  States  of  America,  conswtent  with  the  federal  Con- 
stitution and  by  virtue  of  the  treaty  of  cession  by  France  to  the  United 
States  of  the  province  of  Louisiana,  made  and  entered  into  on  the 
thirtieth  day  of  April,  one  thousand  eight  hundred  and  three,  and 
hy  virtue  of,  and  in  accordance  with,  the  act  of  Congress  passed  March 
the  thirtieth,  one  thousand  eight  hundred  and  fifty-four,  entitled  "An 
act  to  organize  the  Territories  of  Nebraska  and  Kansas,"  in  order  to 
secure  to  ourselves  and  our  posterity  the  enjoyment  of  all  the  rights 
of  life,  liberty,  and  property,  and  the  free  pursuit  of  happiness,  do 
mutually  agree  with  each  other  to  form  ourselves  into  a  free,  indepen- 
dent, and  sovereign  State  by  the  name  and  style  of  the  State  of  Kansas, 
and  do  ordain  and  establish  the  following  constitution  for  the  govern- 
ment thereof: 

Article  I. — Boundaries. 

We  do  declare  and  establish,  ratify  and  confirm  the  following  as  the 
permanent  boundaries  of  the  said  State  of  Kansas,  that  is  to  say : 
Beginning  at  a  point  on  the  western  boundary  of  the  State  of  Missouri 
where  the  thirty-seventh  parallel  of  north  latitude  crosses  the  same  ; 
thence  west  on  said  parallel  to  the  eastern  boundary  of  New  Mexico  ; 
thence  north  on  said  boundary  to  latitude  thirty-eight ;  thence  following 
said  boundary  westward  to  the  east  boundary  of  the  Territory  of  Utah, 
on  the  summit  of  the  Rocky  mountains ;  thence  northward  on  said  sum- 
mit to  the  fortieth  parallel  of  latitude ;  thence  east  on  said  parallel  to 
the  western  boundary  of  the  State  of  Missouri ;  thence  south  with  the 
western  boundary  of  said  State,  to  the  place  of  beginning. 

Article  II. — County  Boundaries. 

No  county  now  established  which  borders  upon  the  Missouri  river, 
or  upon  either  bank  of  the  Kansas  river,  shall  ever  be  reduced  by  the 
formation  of  new  counties  to  less  than  twenty  miles  square ;  nor  shall 
any  other  county  now  organized,  or  hereafter  to  be  organized,  be  re- 
duced to  less  than  five  hundred  square  miles. 

Article  III. — Distribution  of  Powers. 

The  power  of  the  government  of  the  State  of  Kansas  shall  be  divided 
into  three  separate  departments — the  executive,  the  legislative,  and 
the  judicial ;  and  no  person  charged  witht  he  exercise  of  powers  prop- 
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erly  belonging  to  one  of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  except  in  the  cases  herein- 
after expressly  directed  or  permitted. 

Articlb  IV. — Executive  Department. 

Section  1 .  The  chief  executive  power  of  this  State  shall  be  vested  in 
a  governor,  who  shall  hold  his  office  for  two  years  from  the  time  of 
his  installation. 

Sec.  2.  The  governor  shall  be  elected  by  the  qualified  electors  of  the 
State.  The  returns  of  every  election  for  governor  shall  be  sealed  up 
and  transmitted  to  the  seat  of  government,  directed  to  the  secretary  of 
state,  who  shall  deliver  them  to  the  speaker  of  the  house  of  represen- 
tatives at  the  next  ensuing  session  of  the  legislature,  during  the  first 
week  of  which  session  the  speaker  shall  open  and  publish  them  in  the 

Eresence  of  both  houses  of  the  legislature.  The  person  having  the 
ighest  number  of  votes  shall  be  governor  ;  but  if  two  or  more  shall 
be  equal,  and  having  received  the  highest  number  of  votes,  then  one  of 
them  shall  be  chosen  governor  by  the  joint  ballot  of  both  houses  of  the 
legislature ;  contested  elections  for  governor  shall  be  determined  by 
both  houses  of  the  legislature  in  such  manner  as  may  be  prescribed 
by  law. 

Sec.  3.  The  governor  shall  be  at  least  thirty  years  of  age,  shall 
have  been  a  citizen  of  the  United  States  for  twenty  years,  shall  have 
resided  in  this  State  at  least  five  years  next  preceding  the  day  of  his 
election,  or  from  the  time  of  the  formation  of  this  constitution,  and 
shall  not  be  capable  of  holding  the  office  more  than  four  years  ia  any 
term  of  six  years. 

Sec.  4.  He  shall,  at  stated  terms,  receive  for  his  services  a  compen- 
sation which  shall  be  fixed  by  law,  and  shall  not  be  increased  or 
diminished  during  the  term  for  which  he  shall  be  elected. 

Sec.  5.  He  shall  be  commander-in-chief  of  the  army  and  navy  of 
this  State,  and  of  the  militia,  except  when  they  shall  be  called  into 
the  service  of  the  United  States. 

Sec.  6.  He  may  require  information,  in  writing,  from  officers  in  the 
executive  department  on  any  subject  relating  to  the  duties  of  their  re- 
spective offices. 

Sec.  7.  He  may,  in  cases  of  emergency,  convene  the  legislature  at  the 
seat  of  government,  or  at  a  different  place,  if  that  shall  have  become, 
since  their  last  adjournment,  dangerous  from  an  enemy  or  disease ; 
and  in  case  of  disagreement  between  the  two  houses  with  respect  to 
the  time  of  adjournment,  adjourn  them  to  such  time  as  he  may  think 
proper,  not  beyond  the  next  stated  meeting  of  the  legislature. 

Sec.  8.  He  shall,  from  time  to  time,  give  the  legislature  informa- 
tion of  the  state  of  the  government,  and  recommend  to  their  conside- 
ration such  measures  as  he  may  deem  necessary  and  expedient. 

Sec.  9.  He  shall  take  care  that  the  laws  be  faithfully  executed. 

Sec.  10.  In  all  criminal  and  penal  cases,  except  in  those  of  treason 
and  impeachment,  he  shall  have  power  to  grant  reprieves  and  par- 
dons, and  remit  fines;  and  in  cases  of  forfeitures,  to  stay  the  collection 
until  the  end  of  the  next  session  of  the  legislature,  and  to  remit  for- 


CONSTITUTION  OP  KANSA8.  175 

feitares  by  and  with  the  advice  and  consent  of  the  senate.  In  cases  of 
treason  he  shall  have  power  to  grant  reprieves  by  and  with  the  advice 
and  consent  of  the  senate,  bat  may  respite  the  sentence  until  the  end 
of  the  next  session  of  the  legislature. 

8ro  11.  All  commissions  shall  be  in  the  name  and  by  the  authority 
of  the  State  of  Kansas,  be  sealed  with  the  great  seal,  and  signed  by 
the  governor,  and  attested  by  the  secretary  of  state. 

8k.  12.  There  shall  be  a  seal  of  this  State,  which  shall  be  kept  by 
the  governor  and  used  by  him  officially,  and  the  present  seal  of  this 
Territory  shall  be  the  seal  of  the  State  until  otherwise  directed  by  the 
legislature. 

Sbc.  13.  All  vacancies  not  provided  for  in  this  constitution  shall  be 
filled  in  such  manner  as  the  legislature  may  prescribe. 

Sbc.  14.  The  secretary  of  state  shall  be  elected  by  the  qualified 
electors  of  the  State,  and  shall  continue  in  office  during  the  term  of 
two  years,  an<J  until  his  successor  is  qualified.  He  shall  keep  a  fair 
register  of  all  the  official  acts  and  proceedings  of  the  governor,  and 
shall,  when  required,  lay  the  6ame  and  all  papers,  minutes,  and 
Touchers  relative  thereto,  before  the  legislature,  and  shall  perform 
roch  other  duties  as  may  be  required  by  law. 

8k.  15.  Every  bill  which  shall  have  passed  both  houses  of  the  legis- 
lature shall  be  presented  to  the  governor.  If  he  approve,  he  shall  sign 
it;  but  if  not,  he  shall  return  it,  with  his  objections,  to  the  house  in 
which  it  shall  have  originated,  which  shall  enter  the  objections  at 
length  upon  their  journals,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two-thirds  of  the  house  shall  agree  to  pass  the 
hill,  it  shall  be  sent,  with  the  objections,  to  the  other  house,  by  which 
it  shall  likewise  be  reconsidered ;  if  approved  by  two-thirds  of  that 
house,  it  shall  become  a  law ;  but  in  such  case,  the  votes  of  each 
house  shall  be  determined  by  yeas  and  nays,  and  the  names  of  the 
members  voting  for  and  against  the  bill  shall  be  entered  upon  the 
journals  of  each  house,  respectively.  If  any  bill  shall  not  be  returned 
by  the  governor  within  six  days  (Sundays  excepted)  after  it  shall  have 
foeo  presented  to  him,  the  same  shall  become  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  legislature,  by  their  adjournment,  pre- 
Tent  its  return,  in  which  case  it  shall  not  become  a  law. 

Sic.  16.  Every  order,  resolution,  or  vote,  to  which  the  concurrence 
of  both  houses  maybe  necessary,  except  resolutions  for  the  purpose  of 
obtaining  the  join  taction  of  both  houses,  and  on  questions  of  adjourn- 
ment, shall  be  presented  to  the  governor,  and,  before  it  shall  take 
effect,  be  approved  by  him ;  or,  being  disapproved,  shall  be  repassed 
by  both  houses,  according  to  the  rules  ana  limitations  prescribed  in 
cweofabill. 

8ic.  17.  A  lieutenant  governor  shall  be  elected  at  the  same  time 
ind  for  the  same  term  as  the  governor,  and  his  qualifications  and  the 
maimer  of  his  election  shall  be  the  same  in  all  respects. 

8bc.  18.  In  case  of  the  removal  of  the  governor  from  office,  or  of 
hi*  death,  failure  to  qualify,  resignation,  removal  from  the  State,  or 
inability  to  discharge  the  powers  and  duties  of  the  office,  the  said 
office,  with  its  compensation,  shall  devolve  upon  the  lieutenant  gov- 
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ernor,  and  the  legislature  shall  provide  by  law  for  the  discharge  of 
the  executive  functions  in  other  necessary  cases. 

Sec.  19.  The  lieutenant  governor  shall  be  president  of  the  senate, 
but  shall  have  no  vote  except  in  the  case  of  a  tie,  when  he  may  give 
the  casting  vote  ;  and  while  acting  as  snch  shall  receive  a  compensa- 
tion equal  to  that  allowed  to  the  speaker  of  the  house  of  representa- 
tives. 

Sbc.  20.  A  sheriff,  and  one  or  more  coroners,  a  treasurer  and  sur- 
veyor, shall  be  elected  in  each  county  by  the  qualified  electors  thereof, 
who  shall  hold  their  offices  for  two  years,  unless  sooner  removed,  ex- 
cept that  the  coroner  shall  hold  his  office  until  his  successor  be  duly 
qualified. 

Sec.  21.  A  State  treasurer  and  auditor  of  public  accounts  shall  be 
elected  by  the  qualified  electors  of  the  State,  who  shall  hold  their 
offices  for  the  term  of  two  years,  unless  sooner  removed. 

Article  V. — Legislative  Department. 

Section  1.  The  legislative  authority  of  this  State  shall  be  vested  in 
a  legislature,  which  shall  consist  of  a  senate  and  house  of  representa- 
tives. 

Sec.  2.  No  person  holding  office  under  the  authority  of  the  United 
States,  except  postmasters,  or  any  lucrative  office  under  the  authority 
of  this  State,  shall  be  eligible  to,  or  have  a  seat  in,  the  legislature ; 
but  this  provision  shall  not  extend  to  township  officers,  justices  of  the 
peace,  notaries  public,  or  military  officers. 

Sec.  3.  No  person  who  has  been,  or  may  hereafter  be,  convicted  of  a 

Penitentiary  offence,  or  of  an  embezzlement  of  the  public  funds,  shall 
old  any  office  in  this  State ;  nor  shall  any  person  holding  public 
money  for  disbursement  or  otherwise  have  a  seat  in  the  legislature 
until  he  shall  have  accounted  for  and  paid  such  money  into  the  trea- 
sury. 

Sec.  4.  The  members  of  the  house  of  representatives  shall  be  elected 
by  the  qualified  electors,  and  shall  serve  for  the  term  of  two  years  from 
the  close  of  the  general  election,  and  no  longer. 

Sec.  5.  The  senators  shall  be  chosen  for  the  term  of  four  years  at 
the  same  time,  in  the  same  manner,  and  at  the  same  places  as  are 
herein  provided  for  members  of  the  house  of  representatives. 
*  Sec.  6.  At  the  first  session  of  the  legislature  the  senate  shall,  by  lot, 
divide  their  senators  into  two  classes  ;  and  the  seats  of  the  senators  ol 
the  first  class  shall  be  vacated  at  the  expiration  of  the  second  ye&r1 
and  of  the  second  class  at  the  expiration  of  the  fourth  year,  so  th.&1 
one-half,  as  near  as  may  be,  may  be  chosen  thereafter  every  two  yeeun 
for  the  term  of  four  years. 

Sec.  7.  The  number  of  senators  shall  not  be  less  than  thirteen  uoi 
more  than  thirty- three;  and  at  any  time  when  the  number  of  senaton 
is  increased ,  they  shall  be  annexed  by  lot  to  one  of  the  two  classes ,  a 
as  to  keep  them  as  nearly  equal  in  number  as  possible. 

Sec.  8.  The  number  of  members  of  the  house  of  representative 
shall  not  be  less  than  thirty-nine,  nor  more  than  one  hundred. 

Sec.  9.  The  style  of  the  laws  of  this  State  shall  be,  "Be  it  enacts 
by  the  legislature  of  the  State  of  Kansas." 
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Sec.  10.  Each  house  may  determine  the  rules  of  its  own  proceedings, 
punish  its  members  for  disorderly  behavior,  and  with  the  consent  of 
two-thirds  may  expel  a  member,  but  not  a  second  time  for  the  same 
offence.  The  names  of  the  members  voting  on  the  question  shall  be 
spread  upon  the  journal. 

Sec.  11.  Each  house  during  the  session  may,  in  its  discretion,  pun- 
ish by  fine  or  imprisonment,  or  both,  any  person  not  a  member,  for 
disrespectful  or  disorderly  behavior  in  its  presence,  or  for  obstructing 
any  of  its  proceeding :  provided  such  fine  shall  not  exceed  two  hun- 
dred dollars,  or  such  imprisonment  shall  not  extend  beyond  the  end 
of  the  session. 

Set.  12.  Each  house  of  the  legislature  shall  keep  a  journal  of  its 
proceedings,  and  cause  the  same  to  be  published  as  soon  after  the  ad- 
journment as  may  be  provided  by  law. 

Sec.  13.  Neither  house  during  the  session  of  the  legislature  shall, 
without  the  consent  of  the  other,  adjourn  for  more  than  three  days, 
(Sundays  excepted,)  nor  to  any  other  place  than  that  in  which  they 
may  be  sitting. 

Sec.  14.  The  senate  when  assembled  shall  choose  its  officers,  and 
the  house  of  representatives  shall  choose  a  speaker  and  its  other 
officers,  and  each  branch  of  the  legislature  shall  be  the  judge  of  the 
qualifications,  elections,  and  returns  of  its  members.  ^ 

Sbc.  15.  A  majority  of  each  house  of  the  legislature  shall  constitute 
a  quorum  to  do  business,  but  a  smaller  number  may  adjourn  from  day 
to  day,  and  compel  the  attendance  of  absent  members  in  such  manner 
a*  each  house  may  prescribe. 

See.  16.  Each  member  of  the  legislature  shall  receive  from  the 
public  treasury  such  compensation  for  his  services  as  may  be  fixed  by 
law;  but  no  increase  of  compensation  shall  take  effect  during  the  term 
lor  which  the  members  are  elected  when  such  law  passed. 

Sec.  17.  Bills  may  originate  in  either  house,  but  may  be  altered, 
amended,  or  rejected  by  the  other,  and  all  bills  shall  be  read  by  sec- 
tions on  three  several  days,  except  on  an  extraordinary  occasion ;  two- 
thirds  of  the  members  may  dispense  with  such  reading,  but  in  no  case 
shall  a  hill  be  passed  without  having  once  been  read ;  and  every  bill 
having  passed  both  houses  shall  be  signed  by  the  speaker  and  presi- 
dent in  the  presence  of  their  respective  houses. 

Sec.  18.  The  legislature  shall  provide  by  law  for  filling  all  vacan- 
cies that  may  occur  in  either  house  by  the  death,  resignation,  or 
otherwise,  of  any  of  its  members. 

Sdo.  19.  The  doors  of  each  house  shall  be  open,  except  on  such 
occasions  as,  in  the  opinion  of  the  house,  the  public  safety  may  require 
aecrecy. 

Sec.  20.  Every  law  enacted  by  the  legislature  shall  embrace  but 
one  subject,  and  that  shall  be  expressed  in  its  title,  and  any  extra- 
neous matter  introduced  in  a  bill  which  shall  pass  shall  be  void ;  and 
do  law  shall  be  amended  by  its  title,  but  in  such  case  the  act  or  sec- 
tion amende*!  shall  be  enacted  and  published  at  length. 

Sbc.  21.-  Every  act  and  joint  resolution  shall  be  plainly  worded, 
•voiding,  as  far  as  practicable,  the  use  of  technical  terms. 

H.  Rep.  Com.  Hl^—12 
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Sbc.  22.  The  legislature  shall  meet  every  two  years  at  the  seat  of 
government. 

Sue.  23.  The  legislature  shall  provide  for  an  enumeration  of  in- 
habitants by  law.  An  apportionment  of  representatives  in  the  legis- 
lature shall  be  provided  by  law  according  to  population,  as  nearly 
equal  as  may  be. 

Sec.  24.  The  legislature  shall  have  no  power  to  grant  divorces,  to 
change  the  names  of  individuals,  or  direct  the  sales  of  estates  belong- 
ing to  infants  or  other  persons  laboring  under  legal  disabilities,  by 
special  legislation,  but  by  general  laws  shall  confer  such  powers  on 
the  courts  of  justice. 

Sec.  25.  It  shall  be  the  duty  of  all  civil  officers  of  this  State  to  use 
due  diligence  in  the  securing  and  rendition  of  persons  held  to  service 
or  labor  in  this  State,  either  of  the  States  or  Territories  of  the  United 
States ;  and  the  legislature  shall  enact  such  laws  as  may  be  necessary 
for  the  honest  and  faithful  carrying  out  of  this  provision  of  the 
constitution. 

ELECTION  DISTRICTS. 

At  the  first  election  holden  under  this  constitution  for  members  of 
the  State  legislature,  the  representative  and  senatorial  districts  shall 
be  as  follows :  The  first  representative  district  shall  consist  of  Doni- 
phan county,  and  be  entitled  to  four  representatives;  the  second, 
Atchison,  four  representatives ;  the  third,  Leavenworth,  eight  repre- 
sentatives ;  the  fourth,  Brown  and  Nehama,  one  representative ;  the 
fifth,  Calhoun  and  Pottawatomie,  one  representative ;  the  sixth,  Jef- 
ferson, two  representatives ;  the  seventh,  Marshall  and  Washington, 
one  representative ;  the  eighth,  Riley,  one  representative ;  the  ninth, 
Johnson,  four  representatives ;  the  tenth,  Lykins,  one  representative ; 
the  eleventh,  Linn,  two  representatives;  the  twelfth,  iJourbon,  two 
representatives ;  the  thirteenth,  McGee,  Dorn,  and  Allen,  one  repre- 
sentative ;  the  fourteenth,  Douglas,  five  representatives ;  the  fifteenth, 
Anderson  and  Franklin,  one  representative;  the  six  teeth,  Shawnee, 
two  representatives ;  the  seventeenth,  Welter  and  Coffee,  one  repre- 
sentative; the  eighteenth,  Woodson,  Wilson,  Godfrey,  Greenwood, 
and  Madison,  one  representative ;  the  nineteenth,  Breckenridge  and 
Richardson,  one  representative ;  the  twentieth,  Davis,  Wise,  Butler, 
Hunter,  and  that  portion  of  country  west,  one  representative ;  in  all, 
forty-four  representatives.  The  first  senatorial  district  shall  be  Doni- 
phan county,  and  be  entitled  to  one  senator ;  the  second,  Atchison, 
one  senator ;  the  third,  Doniphan  and  Atchison,  one  senator ;  the 
fourth,  Leavenworth,  three  senators ;  the  fifth,  Brown,  Nemaha,  and 
Pottawattornie,  one  senator ;  the  sixth,  Riley,  Marshall,  Dickinson, 
and  Washington,  one  senator ;  the  seventh,  Jefferson  and  Calhoun, 
one  senator ;  eighth,  Johnson,  two  senators ;  the  ninth,  Lykins,  Ad- 
derson,  and  Franklin,  one  senator ;  the  tenth,  Linn,  one  senator ;  the 
eleventh,  Bourbon  and  McGee,  one  senator;  the  twelfth  Douglas, 
two  senators",  the  thirteenth,  Shawnee,  one  senator;  the  fourteenth, 
IVru,  Allen,  Wilson,  Woodson,  Godfrey,  Greenwood,  Madison,  and 
lYftv*,  one  senator ;  the  fifteenth,  Richardson,  Davis,  Wise,  Brecken- 
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ridge,  Butler,  Hunter,  and  all  west  of  Davis,  Wise,  Butler,  and  Hun- 
ter, one  senator.     The  entire  number  of  senators,  nineteen. 

Article  VI. — Judiciary. 

Section  1.  The  judicial  powers  of  this  State  shall  be  vested  in  one 
supreme  court,  circuit  courts,  chancery  courts,  courts  of  probate,  and 
justices  of  the  peace,  and  such  other  inferior  courts  as  the  legislature 
may,  from  time  to  time,  ordain  and  establish. 

Sbc.  2.  The  supreme  court,  except  in  cases  otherwise  directed  in 
this  constitution,  shall  have  appellate  jurisdiction  only,  which  shall 
be  co-extensive  with  the  State,  under  such  restrictions  and  regulations, 
oot  repugnant  to  this  constitution,  as  may  from  time  to  time  be  pre- 
scribed by  law :  Provided,  That  the  supreme  court  shall  have  power 
to  issue  writs  of  injunction,  mandamus,  quo  warranto,  habeas  corpus, 
and  such  other  remedial  and  original  writs  as  may  be  necessary  to 
give  a  general  superintendence  and  control  of  inferior  jurisdictions. 

Sic.  3.  There  shall  be  held  annually,  at  the  seat  of  government, 
two  sessions  of  the  supreme  court,  at  such  times  as  the  legislature  may 
direct. 

Sbc.  4.  The  supreme  court  shall  consist  of  one  chief  justice  and  two 
associate  justices. 

Sbc.  5.  The  supreme  court  may  elect  a  clerk  and  reporter,  who  shall 
respectively  receive  such  compensation  as  the  legislature  may  prescribe. 

Sec.  6.  The  State  shall  be  divided  into  convenient  circuits,  and  for 
each  circuit  there  shall  be  elected  a  judge,  who  shall,  at  the  time  of 
his  election,  and  as  long  as  he  continues  in  office,  reside  in  the  circuit 
tor  which  he  has  been  elected. 

Sec.  7.  The  circuit  courts  shall  have  original  jurisdiction-  of  all 
putters,  civil  and  criminal,  within  this  State  not  otherwise  excepted 
is  this  constitution  ;  but  in  civil  cases  only  where  the  matter  in  con- 
troversy shall  exceed  the  sum  of  one  hundred  dollars. 

Sbc.  8.  A  circuit  court  shall  be  held  in  each  county  in  this  State 
twice  in  every  year,  at  such  times  and  places  as  may  be  prescribed  by 
law;  and  the  judges  of  the  several  circuit  courts  may  hold  courts  for 
each  other  when  they  may  deem  it  advisable,  and  shall  do  so  when 
directed  by  law. 

Sbc.  9.  The  legislature  may  establish  a  court  or  courts  of  chancery 
▼ith  original  and  appellate  equity  jurisdiction,  and  until  the  establish* 
ment  of  such  court  or  courts  the  said  jurisdiction  shall  be  vested  in  the 
judges  of  the  circuit  courts  respectively  ;  but  the  judges  of  the  several 
circuit  courts  shall  have  power  to  issue  writs  of  injunction  returnable 
to  the  court  of  chancery. 

Sbc.  10.  The  legislature  shall  establish  within  each'  county  in  the 
State  a  court  of  probate  for  the  granting  of  letters  testamentary  of  the 
administration,  and  orphan's  business,  and  the  general  superinten- 
dence of  the  estates  of  deceased  persons,  and  such  other  duties  as  may 
te  prescribed  by  law ;  but  in  no  case  shall  they  have  jurisdiction  in 
matters  of  civil  or  criminal  law. 

Sec.  11.  A  competent  number  of  justices  of  the  peace  in  and  for  each 
county  shall  be  elected  in  such  mode  and  for  such  term  of  office  as  the 
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legislature  may  direct.  Their  jurisdiction  in  civil  matters  shall  be 
limited  to  cases  in  which  the  amount  does  not  exceed  one  hundred 
dollars ;  and  in  all  cases  tried  by  justices  of  the  peace  the  right  of 
appeal  shall  be  secured  under  such  rules  and  regulations  as  may  be 
prescribed  by  law. 

Sec.  12.  The  chief  justice  and  associate  justices  of  the  supreme 
court,  and  judges  of  the  circuit  court,  and  courts  of  chancery,  shall, 
at  stated  times,  receive  for  their  services  a  compensation  which  shall 
be  fixed  by  law,  and  shall  not  be  diminished  during  their  continuance 
in  office ;  but  they  shall  receive  no  fees,  no  perquisites  of  office,  nor  ' 
hold  any  other  office  of  profit  or  trust  under  this  State,  the  United 
States,  or  either  of  the  other  States,  or  any  other  power  during  their 
continuance  in  office. 

Sec.  13.  The  chief  justice  and  associate  justices  of  the  supreme 
court  shall  be  elected  by  the  qualified  voters  of  the  whole  State,  the 
judges  of  the  circuit  courts  by  the  qualified  voters  of  their  respective 
circuits,  and  the  judges  of  the  chancery  courts  shall  be  elected  by  the 
qualified  voters  of  their  respective  chancery  divisions,  at  such  times 
and  places  as  may  be  prescribed  by  law  ;  but  said  election  shall  not 
be  on  the  same  day  that  the  election  of  members  of  the  legislature  is 
•held. 

Sec.  14.  All  vacancies  in  the  office  of  chief  justice  and  associate 
justices  of  the  supreme  court,  and  judges  of  the  circuit  court,  court  of 
chancery,  and  probate  court,  shall  be  filled  by  appointment  made  by 
the  governor  for  the  time  being,  but  the  governor  shall,  immediately 
•upon  the  receipt  of  information  of  a  vacancy  aforesaid,  order  an  elec- 
tion to  fill  such  vacancy,  first  giving  sixty  days'  notice  of  such  election. 

Sec  15.  The  chief  justice  and  associate  justices  of  the  supreme 
'court  shall  hold  their  offices  for  and  during  the  period  of  six  years 
from  the  date  of  their  election,  and  until  their  successors  shall  be 
•qualified,  and  provision  shall  be  made  by  law  for  classifying  those 
elected,  so  that  the  chief  justice  or  one  of  the  said  associate  justices  of 
the  supreme  court  shall  be  elected  every  two  years.  The  judges  of 
the  circuit,  chancery,  and  probate  courts  shall  hold  their  offices  for 
and  during  the  term  of  four  years  from  the  date  of  their  election,  and 
until  their  successors  shall  be  qualified. 

Sec.  16.  Clerks  of  the  circuit  courts  and  courts  of  probate  shall  be 
elected  by  the  qualified  electors  in  each  county,  and  all  vacancies  in 
such  office  shall  be  filled  in  such  manner  as  the  iaw  may  direct. 

Sec.  17 >  The  chief  justice  and  associate  justices  of  the  supreme 
court,  by  virtue  of  their  offices,  shall  be  conservators  of  the  peace 
throughout  the  State,  the  judges  of  the  circuit  court  throughout  their 
respective  circuits,  and  the  judges  of  the  inferior  courts  throughout 
their  respective  counties. 

Sec.  18.  The  style  of  all  process  shall  be  "  The  State  of  Kansas," 
and  all  prosecutions  shall  be. carried  on  in  the  name  and  by  the 
authority  of  the  State  of  Kansas,  and  shall  conclude  against  the 
peace  and  dignity  of  the  same. 

Sec.  19.  There  shall  be  an  attorney  general  of  the  State,  who  shall 
be  elected  by  the  qualified  voters  thereof,  and  as  many  district  attorneys 
as  the  legislature  may  deem  necessary,  to  be  elected  by  the  qualified 
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voters  of  their  respective  circuits,  who  shall  hold  their  offices  for  the 
term  of  four  years  from  the  date  of  their  election,  and  shall  receive- 
for  their  services  such  compensation  as  may  be  established  by  law, 
which  shall  not  be  diminished  during  their  continuance  in  office. 

Sbc.  20.  Vacancies  occurring  in  the  office  of  attorney  general, 
district  attorneys,  clerk  of  the  circuit  court,  clerk  of  the  court  of 
probate,  justices  of  the  peace,  and  constables,  shall  be  filled  in  such 
manner  as  shall  be  provided  by  law. 

8bc.  21.  The  house  of  representatives  shall  have  the  sole  power  of 
impeachment. 

Sbc.  22.  All  impeachments  shall  be  tried  by  the  senate  ;  when 
sitting  for  that  purpose  the  senators  shall  be  on  oath  or  affirmation, 
and  no  person  shall  be  convicted  without  the  concurrence  of  two- thirds 
of  the  members  present.  / 

Sbc.  23.  The  governor  and  all  civil  officers  shall  be  liable  to  im- 
peachment for  any  misdemeanor  in  office  ;  but  judgment  in  such  cases 
shall  not  extend  further  than  to  removal  from  office,  and  of  disquali- 
fication from  office  of  honor,  trust,  or  profit  under  the  State  ;  but  the 
party  convicted  shall,  nevertheless,  be  liable  and  subject  to  indict- 
ment, trial,  and  punishment,  according  to  law.  , 

Article  VII. — Slavery. 

Section  1.  The  right  of  property  is  before  and  higher  than  any 
constitutional  sanction,  and  the  right  of  the  owner  of  a  slave  to  such 
slave  and  its  increase  is  the  same  and  as  inviolable  as  the  right  of 
the  owner  of  any  property  whatever. 

Sbc.  2.  The  legislature  shall  have  no  power  to  pass  laws  for  the 
emancipation  of  slaves  without  the  consent  of  the  owners,  or  without 
paying  the  owners,  previous  to  their  emancipation,  a  full  equivalent 
m  money  for  the  slaves  so  emancipated.  They  shall  have  no  power  to 
prevent  emigrants  to  the  State  from  bringing  with  them  such  persons 
as  are  deemed  slaves  by  the  laws  of  any  one  of  the  United  States  or 
Territories,  so  long  as  any  person  of  the  same  age  or  description  shall 
he  continued  in  slavery  by  the  laws  of  this  State :  Provided,  That 
such  person  or  slave  be  the  bona  fide  property  of  such  emigrants  :  And 
provided }  also,  That  laws  may  be  passed  to  prohibit  the  introduction 
into  this  State  of  slaves  who  have  committed  high  crimes  in  other 
States  or  Territories.  They  shall  have  power  to  pass  laws  to  permit 
the  owners  of  slaves  to  emancipate  them,  saving  the  rights  of  creditors, 
and  preventing  them  from  becoming  a  public  charge.  They  shall 
have  power  to  oblige  the  owners  of  slaves  to  treat  them  with  humanity, 
to  provide  for  them  necessary  food  and  clothing,  to  abstain  from  all 
injuries  to  them  extending  to  life  or  limb,  and,  in  case  of  their  neglect 
or  refusal  to  comply  with  the  direction  of  such  laws,  to  have  such 
slave  or  slaves  sold  for  the  benefit  of  the  owner  or  owners. 

Sec  3.  In  the  prosecution  of  slaves  for  crimes  of  higher  grade  than 
petit  larceny,  the  legislature  shall  have  no  power  to  deprive  them  ot 
an  impartial  trial  by  a  petit  jury. 

8bc.  4.  Any  person  who  shall  maliciously  dismember,  or  deprive  a 
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slave  of  life,  shall  suffer  such  punishment  as  would  be  inflicted  in 
case  the  like  offence  had  been  committed  on  a  free  white  person,  and 
on  the  like  proof,  except  in  case  of  insurrection  of  such  slave. 

;  -  Article  VIII. — Elections  and  Bights  of  Suffrage. 

Section  1.  Every  male  citizen  of  the  United  States  above  the  age 
of  twenty-one  years,  having  resided  in  this  State  one  year,  and  in  the 
county,  city,  or  town  in  which  he  may  offer  to  vote  three  months 
next  preceding  any  election,  shall  have  the  qualifications  of  an  elec- 
tor, and  be  entitled  to  vote  at  all  elections.  And  every  male  citizen 
of  the  United  States  above  the  age  aforesaid,  who  may  be  a  resident 
of  the  State  at  the  time  that  this  constitution  shall  be  adopted,  shall 
have  the  ri^ht  of  voting  as  aforesaid  ;  but  no  such  citizen  or  inhab- 
itant shall  be  entitled  to  vote  except  in  the  county  in  which  he  shall 
actually  reside  at  the  time  of  the  election. 

Sec.  2.  All  voting  by  the  people  shall.be  by  ballot. 

Sec.  3.  Electors  during  their  attendance  at  elections,  going  to  and 
returning  therefrom,  shall  be  privileged  from  arrest  in  all  cases  except 
treason,  felony,  and  breach  of  the  peace. 

Sec.  4.  No  eleotor  shall  be  obliged  to  do  militia  duty  on  the  days  of 
election,  except  in  time  of  war  or  public  danger. 

Sec.  5.  No  elector  shall  be  deemed  to  have  lost  his  residence  in  this 
State  by  reason  of  his  absence  on  business  of  his  own,  or  of  the  United 
States,  or  of  this  State. 

Sec.  6.  No  person  employed  in  the  military,  naval,  or  marine  service 
of  the  United  States,  stationed  in  this|  State,  shall,  by  reason  of  his 
services  therein,  be  deemed  a  resident  of  this  State. 

Sec.  7.  Nor  person  shall  be  elected  or  appointed  to  any  office  in  this 
State,  civil  or  military,  who  shall  not  be  possessed  of  the  qualifications 
hereinbefore  prescribed  for  an  elector. 

Sec.  8.  The  legislature  shall  have  power  to  exclude  from  the  privi- 
lege of  voting,  or  being  eligible  to  office,  any  person  convicted  of 
bribery,  perjury,  or  other  infamous  crimes. 

Sec.  9.  The  first  general  election  in  this  State  shall  be  held  on  the 
day  and  year  provided  by  this  constitution,  and  all  general  elections 
thereafter  on  the  day  and  year  provided  by  subsequent  legislative 
enactment. 

Article  IX. — Finance. 

Section  1 .  The  rule  of  taxation  shall  be  uniform,  and  taxes  shall 
be  levied  upon  such  property  as  the  legislature  shall  from  time  to 
time  prescribe. 

Sec.  2.  The  legislature  shall  provide  for  an  annual  tax  sufficient  to 
defray  the  estimated  expenses  of  the  government  for  each  year ;  and 
whenever  the  expenses  of  any  one  year  shall  exceed  the  income,  the 
legislature  shall  provide  for  levying  a  tax  for  the  ensuing  year  suffi- 
cient, with  other  sources  of  income,  to  pay  the  deficiency  as  well  as 
the  estimated  expenses  of  such  ensuing  year. 

Sec.  3.  For  the  purpose  of  defraying  extraordinary  expenditures, 
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the  State  may  contract  public  debts ;  but  such  debts,  in  the  aggregate, 
shall  never  exceed  five  hundred  thousand  dollars.  Every  such  debt 
shall  be  authorized  by  law  for  some  purpose  or  purposes,  to  be  dis- 
tinctly specified  therein,  and  a  vote  of  a  majority  of  all  the  members 
elected  to  both  houses  shall  be  necessary  to  the  passage  of  such  law  ; 
and  such  law  shall  provide  for  an  annual  tax  to  be  levied  sufficient  to 
pay  the  interest  of  such  debt  created,  and  such  appropriation  shall 
not  be  repealed,  nor  the  taxes  postponed,  until  the  principal  and  in- 
terest of  such  debt  shall  have  been  wholly  paid. 

8ec.  4.  The  legislature  may  also  borrow  money  for  the  purpose  of 
repelling  invasion,  suppressing  insurrection,  and  defending  the  State 
m  time  of  war ;  but  the  money  thus  raised  shall  be  applied  exclu- 
sively to  the  purposes  for  which  it  was  raised. 

Sec.  5.  No  scrip,  certificate,  or  other  evidence  of  State  debt  shall  be 
issued,  except  for  such  debts  as  are  authorized  by  the  third  or  fourth 
sections  of  this  article. 

Sec.  6.  The  property  of  the  State  and  counties,  both  real  and  per- 
sonal, and  such  other  property  as  the  legislature  may  deem  necessary 
for  school,  religious,  or  charitable  purposes,  may  be  exempted  from 
taxation. 

Sec.  7.  No  money  shall  at  any  time  be  paid  out  of  the  treasury 
except  in  pursuance  of  an  appropriation  by  law. 

Sec.  8.  An  accurate  statement  of  the  receipts  and  expenditures  of 
the  public  money  shall  be  published  with  the  laws  of  each  regular 
session  of  the  legisJ  aturc. 

Article  X. — Revenue. 

Section  1.  All  bills  for  raising  revenue  shall  originate  in  the  house 
of  representatives. 

Sec.  2.  Taxation  shall  be  equal  and  uniform,  and  all  property  on 
which  taxes  shall  be  levied  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  legislative  enactment,  aud  no  one 
species  of  property  shall  be  taxed  higher  than  another  s[>ecies  of  prop- 
erty of  equal  value  on  which  taxes  shall  be  levied. 

Sec.  3.  The  legislature  shall  have  power  to  levy  an  income  tax,  and 
to  tax  all  persons  pursuing  any  occupation,  trade,  or  profession. 

Sec.  4.  The  legislature  shall  provide  for  the  classification  of  the 
lands  of  this  State  into  three  distinct  classes,  to  be  styled  respectively 
Class  One,  Two,  Three,  and  each  of  these  classes  shall  have  a  fixed 
value  in  so  much  money,  upon  which  there  shall  be  assessed  an  ad 
valorem  tax. 

Sec.  5.  The  legislature  shall  provide  for  a  capitation  or  poll  tax, 
to  be  paid  by  every  able  bodied  male  citizen  over  twenty-one  years 
and  under  sixty  years  of  age ;  but  nothing  herein  contained  shall  pre- 
vent the  exemption  of  taxable  polls  in  cases  of  bodily  infirmity. 

Src.  6.  The  legislature  shall  levy  a  tax  on  all  railroad  incomes  pro- 
ceeding from  gifts  of  public  lands  at  the  rate  of  ten  cents  on  the  one 
hundred  dollars. 

Sec.  7.  No  lotteries  shall  be  authorized  by  law  as  a  source  of 
revenue. 
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Sec.  8.  Whatever  donations  of  lands  or  money  that  may  be  received 
from  the  general  government  by  this  State  shall  be  regarded  as  a 
source  of  revenue  subject  to  a  compact  made  with  the  United  States 
by  special  ordinance. 

Article  XI. — Ptiblic  Domain  and  Internal  Improvement. 

Section  I.  It  shall  be  the  duty  of  the  legislature  to  provide  for  the 
prevention  of  waste  and  damage  of  the  public  land  now  possessed  or 
that  may  hereafter  be  ceded  to  the  Territory  or  State  of  Kansas,  and 
it  may  pass  laws  for  the  sale  of  any  part  or  portion  thereof,  and  in 
such  case  provide  for  the  safety,  security,  and  appropriation  of  the 
proceeds. 

Sec.  2.  A  liberal  system  of  internal  improvements,  being  essential 
to  the  development  of  the  resources  of  the  country,  shall  be  encouraged 
by  the  government  of  this  State ;  and  it  shall  be  the  duty  of  the  legis- 
lature, as  soon  as  practicable,  to  ascertain  by  law  proper  objects  of 
improvement,  in  relation  to  roads,  canals,  and  navigable  streams,  and 
to  provide  for  a  suitable  application  of  such  funds  as  may  be  appro- 
priated for  such  improvements. 

Article  XII. — Corporations. 

Section  1.  Corporations  may  be  formed  under  a  general  law,  but 
the- legislature  may  by  special  act  create  bodies  politic  for  municipal 
purposes,  where  the  objects  of  the  corporations  cannot  be  attained 
under  it ;  all  general  laws  or  special  acts  enacted  under  the  provision* 
of  this  section  may  be  altered,  amended,  or  repealed  by  the  legisla- 
ture at  any  time. 

Sec.  2.  No  corporation  shall  take  private  property  for  public  use 
without  first  having  the  consent  of  the  owner,  or  where  the  necessity 
thereof  being  first  established  by  a  verdict  of  a  jury,  and  the  value 
thereof  assessed  and  paid. 

Sec.  3.  It  shall  be  the  duty  of  the  legislature  to  provide  for  the 
organization  of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  borrowing  money,  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  abuses. 

Sec  4.  The  legislature  may  incorporate  banks  of  deposit  and  ex- 
change, but  such  banks  shall  not  issue  any  bills,  notes,  checks  or  other 
paper  as  money. 

Sec.  5.  The  legislature  may  incorporate  one  bank  of  discount  and 
issue,  with  not  more  than  two  branches,  provided  that  the  act  incor- 
porating the  said  bank  and  branches  thereof  shall  not  take  effect 
until  it  shall  be  submitted  to  the  people  at  the  general  election  next 
succeeding  the  passage  of  the  same,  and  shall  have  been  approved  by 
a  majority  of  the  electors  voting  at  such  election. 

Sec.  6.  The  said  bank  and  branches  shall  be  mutually  liable  for 
each  other's  debts  and  liabilities  for  all  paper  credits  or  bills  issued 
representing  money  ;  and  the  stockholders  in  said  bank  or  branches 
shall  be  individually  responsible  to  an  amount  equal  to  the  stock  held 
by  them  for  all  debts  or  liabilities  of  said  bank  or  branches,  and  no 
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law  shall  be  passed  sanctioning  directly  or  indirectly  the  suspension 
by  said  bank  or  its  branches  of  specie  payment. 

Sic.  7.  The  State  shall  not  be  a  stockholder  in  any  bank,  nor  shall 
the  credit  of  the  State  he  given  or  loaned  in  aid  of  any  person,  associa- 
tion, or  incorporation  ;  nor  shall  the  State  Lecome  a  stockholder  in  any 
corporation  or  association,. 

Article  XIII. — Militia. 

Section  1.  The  militia  of  this  State  shall  consist  of  all  the  able- 
bodied  male  citizens  of  the  State  between  the  ages  of  eighteen  and 
forty-five  years,  except  such  citizens  as  are  now  or  hereafter  may  be 
exempted  by  the  laws  of  the  United  States  or  of  this  State. 

Sec.  2.  Any  citizen  whose  religious  tenets  conflict  with  bearing 
arms  shall  not  be  compelled  to  do  militia  duty  in  time  of  peace,  but 
shall  pay  such  an  equivalent  for  personal  services  as  may  be  prescribed 
by  law. 

Sec.  3.  All  militia  officers  shall  be  elected  by  the  persons  subject  to 
military  duty  within  the  bounds  of  their  several  companies,  bat- 
talions, regiments,  brigades  and  divisions,  under  such  rules  and  regu- 
lations as  the  legislature  may,  from  time  to  time,  direct  and  establish. 

Article  XIV. — Education. 

Section  1.  A  general  diffusion  of  knowledge  being  essential  to  the 
preservation  of  the  rights  and  liberties  of  the  people,  schools  and  the 
means  of  education  shall  be  forever  encouraged  in  this  State. 

Sec.  2.  The  legislature  shall  take  measures  to  preserve  from  waste 
and  damage  such  lands  as  have  been  or  hereafter  may  be  granted  by 
the  United  States,  or  lands  or  funds  which  may  he  received  from  other 
sources,  for*  the  use  of  schools  within  this  State,  and  shall  apply  the 
funds  which  may  arise  from  such  lands,  or  from  any  other  source,  in 
strict  conformity  with  the  object  of  the  grant. 

Sec.  3.  The  legislature  shall,  as  soon  as  practicable,  establish  one 
common  school  (or  more)  in  each  township  in  the  State,  where  the 
children  of  the  township  shall  be  taught  gratis. 

Sec.  4.  The  legislature  shall  have  power  to  make  appropriations 
from  the  State  treasury  for  the  support  and  maintenance  of  common 
whools  whenever  the  funds  accruing  from  the  lands  donated  by  the 
United  States,  or  the  funds  received  from  other  sources,  are  insuffi- 
cient for  that  purpose. 

Sec.  5.  The  legislature  shall  have  power  to  pass  laws  for  the  gov- 
ernment of  all  common  schools  within  this  State. 

Article  XV. — Miscellaneous. 

Section  1.  Lecompton  shall  be  the  seat  of  government  until  other- 
vise  directed  by  law,  two  thirds  of  each  house  of  the  legislature  con- 
curring in  the  passage  of  such  law. 

Sec.  2.  Every  person  chosen  or  appointed  to  any  office  under  this 
State,  before  entering  upon  the  discharge  of  its  duties,  shall  take  an 
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oath  or  affirmation  to  support  the  Constitution  of  the  United  States, 
the  constitution  of  this  State,  and  all  laws  made  in  pursuance  thereof, 
and  faithfully  to  demean  himself  in  the  discharge  of  the  duties  of  his 
office. 

Sec.  3.  The  laws,  public  records,  and  the  written,  judicial,  and 
legislative  proceedings  of  the  State,  shall  be  conducted,  promulgated, 
and  preserved  in  the  English  language. 

Sec.  4.  Aliens  who  are  or  who  may  hereafter  become  bona  fide  resi- 
dents of  this  State  shall  enjoy  the  same  rights,  in  respect  to  the 
possession,  inheritance,  and  enjoyment  of  property,  as  native  born 
citizens. 

Sec  5.  No  county  seat  shall  be  removed  until  the  point  to  which  it 
is  proposed  to  be  Removed  shall  be  fixed  by  law,  and  a  majority  of  the 
votes  of  the  county  voting  on  the  question  shall  have  voted  in  favor  of 
its  removal  to  such  point. 

Sbc.  6.  All  property,  both  real  and  personal,  of  the  wife,  owned  or 
claimed  by  marriage,  and  that  acquired  afterwards  by  gift,  devise,  or 
descent,  shall  be  her  separate  property,  and  laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife  in  relation  as  well  to  her  sepa- 
rate property  as  to  that  held  in  common  with  her  husband.  Laws 
shall  also  be  passed  providing  for  the  registration  of  the  wife's  separate 
property. 

Sec.  7.  The  privilege  of  free  suffrage  shall  be  supported  by  laws 
regulating  elections,  and  prohibiting,  under  adequate  penalties,  all 
undue  influence  thereon  from  power,  bribery,  tumult,  or  other  improper 
practice. 

Sec.  8.  Treason  against  the  State  shall  consist  only  in  levying  war 
against  it,  or  adhering  to  its  enemies,  giving  them  aid  and  comfort. 
No  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  his  own  confession  in  open 
court. 

BILL  OF  RIGHTS. 

That  the  great  and  essential  principles  of  liberty  and  free  govern- 
ment may  be  recognized  and  established,  we  declare — 

1.  That  all  freemen,  when  they  form  a  social  compact,  arc  equal 
in  rights,  and  that  no  man  or  set  of  men  are  entitled  to  exclusive 
separate  public  emoluments  or  privileges,  but  in  consideration  of  public 
services. 

2.  All  political  power  is  inherent  in  the  people,  and  all  free  govern- 
ments are  founded  on  their  Authority,  and  instituted  for  their  benefit ; 
and  therefore  they  have  at  all  times  an  inalienable  and  indefeasible 
right  to  alter,  reform,  or  abolish  their  form  of  government  in  such 
manner  as  they  may  think  proper. 

3.  That  all  persons  have  a  natural  and  indefeasible  right  to  worship 
Almighty  Qod  according  to  the  dictates  of  their  own  conscience,  and 
no  person  can  of  right  be  compelled  to  attend,  erect,  or  support  any 
place  of  worshp,  or  maintain  any  ministry,  against  his  consent.  That 
no  human  authority  can  in  any  case  whatever  interfere  with  the  right* 
of  conscience,  and  that  no  preference  shall  ever  be  given  to  any  religion* 
establishment  or  mode  of  worship. 


CONSTITUTION   OF  KANSAS.  187 

4.  That  the  civil  rights,  privileges,  or  capacities  of  a  citizen  shall 
in  nowise  be  diminished  or  enlarged  on  account  of  his  religion. 

5.  That  all  elections  shall  be  tree  and  equal. 

6.  That  the  right  of  trial  by  jury  shall  remain  inviolate. 

7.  Every  citizen  may  freely  speak,  write,  anil  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that  right. 

8.  The  people  shall  be  secure  in  their  persons,  houses,  papers,  and 
possessions  from  unreasonable  seizures  and  searches,  and  no  warrant 
to  search  any  place,  or  to  seize  any  person  or  thing,  shall  issue  with- 
out probable  cause,  supported  by  oath  or  affirmation.  In  all  criminal 
prosecutions  the  accused  has  a  right  to  be  heard  by  himself  or  counsel ; 
to  demand  the  nature  and  cause  of  the  accusation,  and  have  a  copy 
thereof;  to  be  confronted  by  the  witness  or  witnesses  against  him  ;  to 
have  compulsory  process  for  obtaining  witnesses  in  his  favor,  and  in 
all  prosecutions  by  indictments  or  informations  a  speedy  public  trial 
by  an  impartial  jury  of  the  county  or  district  in  which  the  offence 
shall  have  been  committed.  He  shall  not  be  compelled  to  give  evidence 
against  himself,  nor  shall  he  be  deprived  of  his  life,  liberty,  or  property, 
bat  by  due  course  of  law. 

9.  That  no  freeman  shall  be  taken  or  imprisoned,  or  disseized  of  his 
freehold,  liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty,  or  property,  but  by 
the  judgment  of  his  peers  or  the  law  of  the  land. 

10.  No  person,  for  the  same  offence,  shall  twice  be  put  in  jeopardy 
of  life,  limb,  or  liberty  ;  nor  shall  any  person's  propsrty  be  taken  or 
applied  to  the  public  use,  unless  compensation  be  made  therefor. 

11.  That  all  penalties  shall  be  reasonable  and  proportionate  to  the 
nature  of  the  offence. 

12.  No  person  shall  be  held  to  answer  a  capital  or  otherwise  in- 
famous crime,  unless  on  the  presentment  or  indictment  of  a  grand 
jury,  or  by  impeachment,  except  in  cases  of  rebellion,  insurrection,  or 
invasion. 

13.  That  no  conviction  shall  work  corruption  of  blood  or  forfeiture 
of  estate. 

14.  That  all  prisoners  shall  be  bailable  by  sufficient  securities,  un- 
less in  capital  offences,  where  the  proof  is  evident  or  the  presumtion 
great :  and  the  privileges  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  the  case  of  rebellion  (insurrection)  or  invasion  the  public, 
safety  may  require  it. 

15.  That  excessive  bail  shall  in  no  case  be  required,  nor  excessive 
fines  imposed. 

16.  That  no  "  ex  post  facto"  law,  nor  any  law  impairing  the  obliga- 
tions of  contracts,  shall  ever  be  made. 

17.  That  forfeitures  and  monopolies  are  contrary  to  the  genius  of  a 
republic,  and  shall  not  be  allowed  ;  nor  shall  any  hereditary  emolu- 
ment, privileges  or  honors  ever  be  granted  or  conferred  in  this  State. 

18.  That  the  citizens  have  a  right,  in  a  peaceable  manner,  to  as- 
semble together  for  their  common  good  ;  to  instruct  their  representa- 
tives, and  to  apply  to  those  entrusted  with  the  power  of  government 
for  redress  of  grievances  or  other  purposes  by  address  or  remonstrance. 
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19.  That  the  citizens  of  this  State  shall  have  a  right  to  keep  and 
bear  arms  for  their  common  defence. 

20.  That  no  soldier  shall  in  time  of  peace  be  quartered  in  any  house 
without  the  consent  of  the  owner,  nor  in  time  of  war  but  in  a  manner 
prescribed  by  law. 

21.  The  military  shall  be  kept  in  strict  subordination  to  the  civil 
power. 

22.  Emigration  to  or  from  this  State  shall  not  be  prohibited. 

23.  Free  negroes  shall  not  be  permitted  to  live  in  the  State  under 
any  circumstances. 

24.  This  enumeration  of  rights  shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the  people,  and  to  guard  against  any  en- 
croachments on  the  rights  herein  retained,  or  any  transgression  of 
any  of  the  higher  power  herein  delegated,  we  declare  that  everything 
in  this  article  is  excepted  out  of  the  general  powers  of  government, 
and  shall  forever  remain  inviolate,  and  that  all  laws  contrary  thereto, 
or  to  the  other  provisions  herein  contained,  shall  be  void. 

SCHEDULE. 

Section.  1.  That  no  inconvenience  may  arise  by  reason  of  a  change 
from  a  territorial  to  a  permanent  State  government,  it  is  declared 
that  all  rights,  actions,  prosecutions,  judgments,  claims,  and  con- 
tracts, as  well  of  individuals  as  of  bodies  corporate,  except  the  bill  in- 
corporating banks  by  the  last  territorial  legislature,  shall  continue  as 
if  no  such  change  had  taken  place,  and  all  processes  which  may  have 
issued  under  the  authority  of  the  Territory  of  Kansas  shall  be  as 
valid  as  if  issued  in  the  name  of  the  State  of  Kansas. 

Sec.  2.  All  laws  now  in  force  in  the  Territory  of  Kansas  which  are 
not  repugnant  to  this  constitution  shall  continue  and  be  of  force  nntil 
altered,  amended,  or  repealed  by  a  legislature  assembled  under  the 
provisions  of  this  constitution. 

Sec  3.  All  fines,  penalties,  and  forfeitures  to  the  Territory  of 
Kansas  shall  enure  to  the  use  of  the  State  of  Kansas. 

Sec.  4.  All  recognizances  heretofore  taken  shall  pass  to  and  be 
prosecuted  in  the  name  of  the  State  of  Kansas,  and  all  bonds  executed 
to  the  governor  of  the  Territory,  or  to  any  other  officer  of  the 
court  in  his  or  their  official  capacity,  shall  pass  to  the  governor  and 
corresponding  officers  of  the  State  authority  and  their  successors  in 
office,  and  for  the  use  therein  expressed,  and  may  be  sued  for  and  re- 
covered accordingly;  and  all  the  estates  or  property,  real,  personal,  or 
mixed,  and  all  judgments,  bonds,  specialities,  choses  in  action,  and 
claims  or  debts  of  whatever  description,  of  the  Territory  of  Kansas, 
shall  enure  to  and  rest  in  the  State  of  Kansas,  and  be  sued  for  and 
recovered  in  the  same  manner,  and  to  the  same  extent,  as  the  same 
could  have  been  by  the  Territory  of  Kansas. 

*  Sec  5.  All  criminal  prosecutions  and  penal  actions  which  may  have 
arisen  before  the  change  from  a  territorial  to  a  State  government, 
and  which  shall  then  be  pending,  shall  be  prosecuted  to  judgment  iu 
the  name  of  the  State  of  Kansas.  All  actions  at  law  and  suits  in 
equity  which  may  be  pending  in  the  courts  of  the  Territory  of  Kansas 
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at  the  time  of  a  change  from  a  territorial  to  a  State  government  may 
be  continued  and  transferred  to  any  court  of  the  State  which  shall  have 
jurisdiction  of  the  subject  matter  thereof. 

Sbc.  6.  All  officers,  civil  and  military,  holding  their  offices  under 
authority  of  the  Territory  of  Kansas,  shall  continue  to  hold  and  ex- 
ercise their  respective  offices  until  they  shall  be  superseded  by  the 
authority  of  the  State. 

Sbc.  7.  This  constitution  shall  be  submitted  to  the  Congress  of  the 
United  States  at  its  next  ensuing  session,  and  as  soon  as  official  in- 
formation has  been  received  that  it  is  approved  by  the  same,  by  the 
admission  of  the  State  of  Kansas  as  one  of  the  sovereign  States  of 
the  United  States,  the  president  of  this  convention  shall  issue  his 
proclamation  to  convene  the  State  legislature  at  the  seat  of  govern- 
ment within  thirty-one  days  after  publication.  Should  any  vacancy 
occur  by  death,  resignation,  or  otherwise,  in  the  legislature  or  other 
office,  he  shall  order  an  election  to  fill  such  vacancy :  Provided,  how- 
ever, in  case  of  removal,  absence  or  disability  of  the  president  of  this 
convention  to  discharge  the  duties  herein  imposed  on  him,  the  presi- 
dent pro  tempore  of  this  convention  shall  perform  said  duties  ;  and  in 
case  of  absence,  refusal,  or  disability  of  the  president  pro  tempore^  a 
committee  consisting  of  seven,  or  a  majority  of  them,  shall  discharge 
the  duties  required  of  the  president  of  this  convention. 

Before  this  constitution  shall  be  sent  to  Congress,  asking  for  admis- 
sion into  the  Union  as  a  State,  it  shall  be  submitted  to  all  the  white 
male  inhabitants  of  this  Territory,  for  approval  or  disapproval,  as  fol- 
lows :  The  president  of  this  convention  shall,  by  proclamation,  declare 
that  on  the  twenty-first  day  of  December,  one  thousand  eight  hundred 
and  fifty-seven,  at  the  different  election  precincts  now  established  by 
law,  or  which  may  be  established  as  herein  provided,  in  the  Territory 
of  Kansas,  an  election  shall  be  held,  over  which  shall  preside  three 
judges,  or  a  majority  of  them,  to  be  appointed  as  follows  :  The  presi- 
dent of  this  convention  shall  appoint  three  commissioners  in  each 
county  in  the  Territory,  whose  duty  it  shall  be  to  appoint  three  judges 
of  election  in  the  several  precincts  of  their  respective  counties,  and  to 
establish  precincts  for  voting,  and  to  cause  polls  to  be  opened,  at  such 
places  as  they  may  deem  proper  in  their  respective  counties,  at  which 
election  the  constitution  framed  by  this  convention  shall  be  submitted 
to  all  the  white  male  inhabitants  of  the  Territory  of  Kansas  in  the 
said  Territory  upon  that  day,  and  over  the  age  of  twenty-one  years, 
lor  ratification  or  rejection,  in  the  following  manner  and  form  :  The 
voting  shall  be  by  ballot.  The  judges  of  said  election  shall  cause  to 
he  kept  two  poll  books  by  two  clerks,  by  them  appointed.  The  ballots 
oat  at  said  election  shall  be  endorsed,  "  constitution  with  slavery  ". 
aud  u  constitution  with  no  slavery."  One  of  said  poll  books  shall  be 
returned  within  eight  days  to  the  president  of  this  convention,  and  the 
other  shall  be  retained  by  the  judges  of  election  and  kept  open  for  in- 
spection. The  president,  with  two  or  more  members  of  this  convention, 
shall  examine  said  poll  books,  and  it  shall  appear  upon  said  exami- 
nation that  a  majority  of  the  legal  votes  cast  at  said  election  be  in  favor 
of  the  "constitution  with  slavery,"  he  shall  immediately* have  the 
same  transmitted  to  Congress  of  the  United  States,  as  hereinbefore 
provided  ;  but  if,  upon  such  examination  of  said  poll  books,  it  shall 
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appear  that  a  majority  of  the  legal  votes  cast  at  said  election  be  in 
favor  of  the  "  constitution  with  no  slavery,"  then  the  article  providing 
for  slavery  shall  be  stricken  from  this  constitution  by  the  president  of 
this  convention,  and  slavery  shall  no  longer  exist  in  the  State  of  Kan- 
sas, except  that  the  right  of  property  in  slaves  now  in  this  Territory 
shall,  in  no  manner,  bo  interfered  with,  and  shall  have  transmitted 
the  Constitution,  so  ratified,  (to  Congress  the  constution,  so  ratified,) 
to  the  Congress  of  the  United  States!  as  hereinbefore  provided.  In 
case  of  the  failure  of  the  president  of  this  convention  to  perform  the 
duties  imposed  upon  him  in  the  foregoing  section,  by  reason  of  death, 
resignation,  or  otherwise,  the  same  duties  shall  devolve  upon  the 
president  pro  tem. 

Sec.  8.  There  shall  be  a  general  election  upon  the  first  Monday  in 
January,  eighteen  hundred  and  fifty-eight,  to  be  conducted  as  the 
election  provided  for  in  the  seventh  section  of  this  article,  at  which 
election  there  shall  be  chosen  a  governor,  lieutenant  governor,  secre- 
tary of  State,  State  treasurer,  and  members  of  the  legislature,  and  also 
a  member  of  Congress. 

Sec.  9.  Any  person  offering  to  vote  at  the  aforesaid  election  upon 
said  constitution  shall  be  challenged  to  take  an  oath  to  support  the 
Constitution  of  the  United  States,  and  to  support  this  constitution, 
under  penalties  of  perjury  under  the  territorial  laws. 

Sec  10.  All  officers  appointed  to  carry  into  execution  the  provisions 
of  the  foregoing  sections  shall,  before  entering  upon  their  duties,  be 
sworn  to  faithfully  perform  the  duties  of  their  offices,  and  in  failure 
thereof  be  subject  to  the  same  charges  and  penalties  as  are  provided 
in  like  cases  under  the  territorial  laws. 

Sec.  11.  The  officers  provided  for  in  the  preceding  sections  shall 
receive  for  their  services  the  same  compensation  as  given  to  officers 
performing  similar  duties  under  the  territorial  laws. 

Sec.  12.  The  governor  and  all  other  officers  shall  enter  upon  the 
discharge  of  their  respective  duties  as  soon  after  the  admission  of  the 
State  of  Kansas  as  one  of  the  independent  and  sovereign  States  of  the 
Union  as  may  be  convenient. 

Sec.  13.  Oaths  of  office  may  be  administered  by  any  judge,  justice 
of  the  peace,  or  clerk  of  any  court  of  record  of  the  Territory  or  the 
State  of  Kansas,  until  legislature  may  otherwise  direct. 

Sec.  14.  After  the  year  one  thousand  eight  hundred  and  sixty-four, 
whenever  the  legislature  shall  think  it  necessary  to  amend,  alter,  or 
change  this. constitution,  they  shall  recommend  to  the  electors  at  the 
next  general  election,  two-thirds  of  the  members  of  each  house  con- 
curring, to  vote  for  or  against  calling  a  convention  :  and  if  it  shall 
appear  that  a  majority  of  all  citizens  of  the  State  have  voted  for  a 
convention,  the  legislature  shall  at  its  next  regular  session  call  a  con- 
vention, to  consist  of  as  many  members  as  there  may  be  in  the  house 
of  representatives  at  the  time,  to  be  chosen  in  the  same  manner,  at 
the  same  places,  and  by  the  same  electors  that  choose  the  repre- 
sentatives ;  said  delegates  so  elected  shall  meet  within  three  months 
after  said  election,  for  the  purpose  of  revising,  amending,  or  changing 
the  constitution,  but  no  alteration  shall  be  made  to  affect  the  rights 
of  property  in  the  ownership  of  slaves. 

Sec.  15.  Until  the  legislature  elected  in  accordance  with  the  pro* 
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nsiooe  of  this  constitution  shall  otherwise .  direct,  the  salary  of  the 
governor  shall  be  three  thousand  dollars,  and  the  salary  of  lieutenant 
governor  shall  be  double  the  pay  of  a  State  senator,  and  the  pay  of 
members  of  the  legislature  shall  be  five  dollars  per  diem,  until  other- 
wise provided  by  the* first  legislature,  which  shall  fix  the  salaries  of 
all  officer*  other  than  those,  elected  by  the  people  at  first  election. 

Sbc.  16.  This  constitution  shall  take  effect  and  be  in  force  from  and 
after  its  ratification  by  the  people  as  hereinbefore  provided. 

Done  in  convention  at  Lecompton,  in  the  Territory  of  Kansas,  on  * 
the  seventh  day  of  November,  in  the  year  our  Lord  one  thousand 
eight  hundred  and  fifty-seven,  and  of  the  independence  of  the  United 
States  of  America  the  eighty-second.     In  testimony  whereof,  we  have 
hereunto  subscribed  our  names.  - 


Atchin&on  County. 

Jun.  T.  Hereford. 
Isaac  S.  Hascal. 
Jas.  Adkins. 

Bourbon  County. 

H.  T.  Wilson. 
B.  Little. 

Leaventoorth  County. 

Jesse  Cormell. 
John  Dale  Henderson. 
'   Hugh  M.  Moore. 
Jarret  Todd 
Milburn  Christison. 
Samuel  J.  Kookagee. 
Lucian  J.  Eastin. 
Win.  Walker. 
John  W.  Martin. 
Green  B.  Redman. 

Brown  and  Nemaha  Counties. 


Cyras  Dolman. 
Henry  Smith. 

Douglas  County. 

W.  S.  Wells. 
Alfred  W.  Jones. 
Owen  C.  Stewart. 
L.  S.  Boling. 
W.  T.  Spicely. 
H.  Butcher. 


Lykins  County. 

Jacob  T.  Bradford. 
Wm.  A.  Haskell. 

Jefferson  County. 

Thos.  D.  Chiles. 
Alexander  Bayne. 
W.  H.  Swift. 

Johnson  County.- 

m 

a.  W.  McKown. 

Batt  Jones. 

J.  H.  Danforth. 

MarshaM  County. 

Wm.  H.  Jenkins. 

Riley  County. 

John  S.  Bandolph. 

C.  K.  Mobley. 

Doniphan  County. 

Thos.  J.  Key. 
Samuel  P.  Blair. 
James  J.  Reynolds. 
William  Mathews. 

D.  Vanderslice. 
Haivey  W.  Forman 
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Linn.  Shawnee  County. 

Milton  E.  Bryant.  Samuel  G.  Beed. 

Rusk  Elmore.     . 

Calhoun  County. 

Henry  D.  Oden. 

J.  CALHOUN, 
President  of  the  Convention  and  Delegate  from  the 

county  of  Douglas. 
CHARLES  J.  McILVAINE, 

Secretary  of  the  Convention. 


Lecompton,  K.  T.,  January  14,  1858. 

The  within  is  a  true  and  perfect  copy,  as  compared  by  me,  of  the 
constitution  of  the  State  of  Kansas,  prepared  and  submitted  by  the 
constitutional  convention  at  Lecompton,  on  the  seventh  day  of  Novem- 
ber, A.  D.  1857. 

J.  CALHOUN, 
President  Constitutional  Convention. 


ORDINANCE. 

Whereas  the  government  of  the  United  States  is  the  proprietor,  or 
will  become  so,  of  all  or  most  of  the  lands  lying  within  the  limits  of 
Kansas,  as  determined  under  the  constitution  ;  and  whereas  the  State 
of  Kansas  will  possess  the  undoubted  right  to  tax  such  lands  for  the 
support  of  her  State  government,  or  for  other  proper  and  legitimate 
purposes  connected  with  her  existance  as  a  State :  Now,  therefore,  be 
it  ordained  by  this  convention,  on  behalf  of  and  by  the  authority  of 
the  people  of  Kansas,  that  the  right  aforesaid  to  tax  such  lands  shall 
be  and  is  hereby  forever  relinquished,  if  the  condition^  following 
shall  be  accepted  and  agreed  to  by  the  Congress  of  the  United  States. 

Section  1.  That  sections  numbered  8,  16,  24,  and  36,  in  every  town* 
ship  in  tne  State,  or  in  case  either  of  said  numbered  sections  ate  or 
shall  be  otherwise  disposed  of,  that  other  lands,  equal  thereto  in  value 
and  as  contiguous  as  may  be,  shall  be  granted  to  the  State  to  be  ap- 
plied exclusively  to  the  support  of  common  schools. 

Sec.  2.  That  all  salt.springs  and  gold,  silver,  copper,  lead  or  other 
valuable  mines,  together  with  the  lands  necessary  for  their  full  occu- 
pation and  use,  shall  be  granted  to  said  State  for  the  use  and  benefit 
of  said  State ;  and  the  same  shall  be  used  or  disposed  of  under  such 
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terms  and  conditions  and  regulations  as  the  legislature  of  said  State 
shall  direct. 

Sec.  3.  That  five  per  centum  of  the  proceeds  of  the  sales  of  all  public 
lands  sold  or  held  in  trust  or  otherwise  lying  within  the  said  State, 
whether  sold  before  or  after  the  admission  of  the  State  into  the  Union, 
after  deducting  all  expenses  incidental  to  the  same,  shall  be  paid  to 
the  said  State  of  Kansas  for  the  purpose  following,  to  wit :  two-fifths 
to  be  disbursed  under  the  direction  of  the  legislature  of  the  State  for 
the  purpose  of  aiding  the  construction  of  railroads  within  said  State, 
and  the  residue  for  tne  support  of  common  schools. 

8bc.  4.  That  seventy-two  sections,  or  two  entire  townships,  shall 
be  designated  by  the  President  of  the  United  States,  which  shall  be 
reserved  for  the  use  of  a  seminary  of  learning,  and  appropriated  by 
the  legislature  of  said  State  solely  to  the  use  of  said  seminary. 

8sc.  5.  That  each  alternate  section  of  land  now  owned,  or  which 
may  hereafter  be  acquired,  by  the  United  States,  for  twelve  miles  on 
each  side  of  a  line  of  railroad  to  be  established  or  located  from  some 
point  on  the  northern  boundary  of  the  State,  leading  southerly  through 
said  8tate  in  the  direction  of  the  Gulf  of  Mexico,  and  on  each  side  of 
a  line  of  railroad  to  be  located  and  established  from  some  point  on  the 
Missouri  river  westwardly  through  said  State  in  the  direction  of  the 
Pacific  ocean,  shall  be  reserved  and  conveyed  to  said  State  of  Kansas 
for  the  purpose  of  aiding  in  the  construction  of  said  railroad,  and  it 
•hall  be  the  duty  of  the  Congress  of  the  United  States,  in  conjunction 
with  the  proper  authorities  of  this  State,  to  adopt  immediate  measures 
for  carrying  the  several  provisions  herein  contained  into  full  effect. 


Lbcompton,  E.  T.,  January  14, 1858. 

The  within  is  a  true  and  perfect  copy  of  the  ordinance  adopted  by 
the  constitutional  convention,  and  submitted  as  part  of  the  constitu- 
tion by  the  convention  which  assembled  at  Lecompton  on  the  6th  day 
of  September,  A.  D.  1857 

J;  CALHOUN, 
President  Constitutional  Convention. 

H.  Eep.  Com.  377 13 
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Report  of  the  Board  of  Commissioners  in  reference  to  the  late  elections. 

To  his  Excellency  J.  W.  Denver, 

Governor  of  Kansas  Territory: 

The  undersigned,  a  board  of  commissioners  appointed  by  the  acts 
of  the  governor  and  legislative  assembly  of  the  Territory  of  Kansas 
to  investigate  frauds  committed  at  or  tending  to  effect  the  result 
of  the  election  held  December  21, 1857,  on  the  adoption  of  the  consti- 
tution framed  at  Lecompton,  and  the  election  for  officers  under  it, 
held  January  4,  1858,  beg  leave  to  submit  the  following  report: 

A  journal  of  the  proceedings  of  the  board  has  been  regularly  kept 
by  the  clerk,  a  copy  of  which  is  herewith  presented. 

All  the  testimony  taken  before  the  board  is  hereto  attached  and 
submitted.  Each  witness  was  examined  in  open  session,  and  his  tes- 
timony, when  fully  transcribed  by  the  olerk,  was  read  aloud  to  him, 
and  he  was  permitted  to  make  such  corrections  as  he  wished  before 
signing.     Every  one  offering  himself  as  a  witness  was  examined,  and 

Permitted  to  testify  fully  ;  and  all  were  sought  for  who  were  said  to 
ave  any  knowledge  relating  to  the  subject  of  the  investigation. 
The  testimony  is  arranged  not  in  the  order  in  which  it  was  taken, 
but  so  as  to  present,  in  a  distinct  group,  the  evidence  relating  to  each 
precinct  to  which  the  investigations  of  the  board  have  been  directed. 

Kickapoo  Precinct — Leavenworth  County. 

The  returns  of  the  election  at  this  precinct,  December  21,  1857,  on 
the  adoption  of  the  constitution  framed  at  Lecompton,  show  a  vote  of 
1,017  for  the  constitution  with  slavery,  and  12  for  the  constitution 
without  slavery — total  1,029  votes.  From  the  best  evidence  the  board 
could  obtain,  the  whole  number  of  legal  voters  living  in  this  precinct 
cannot  exceed  350  or  400,  and  it  does  not  appear  that  there  was  a  full 
turn  out  on  that  day  of  such  voters. 

Frauds  were  committed  by  persons  voting  more  than  once,  first 
voting  in  their  own  names  and  then  in  the  names  of  others.  Purkins 
testifies  that  a  man  named  Wilson  told  him  he  had  voted  six  times 
that  day,  and  would  vote  six  times  more  if  he  could. 

On  the  list  of  voters  are  found  the  names  of  Thomas  H.  Benton, 
Win.  H.  Seward,  Adam  Bible,  Horace  Greeley,  J.  W.  Denver,  Ed- 
win Forrest,  John  Fremont,  and  James  Buchanan,  together  with  the 
names  of  other  persons  known  never  to  have  been  residents  in  the 
precinct. 

The  testimony  further  shows  that  on  the  21st  of  December  the  polls 
were  closed  at  10  o'clock  p.  m.,  and  that  no  voters  other  than  those 
vwho  were  present  during  the  day  were  there  during  the  night.  At 
6  o'clock  p.  m.,  the  vote  was  610,  and  at  the  close  1,029. 

Your  committee  have  submitted  the  poll-book  to  the  inspection  of 
.witnesses  who  are  well  acquainted  throughout  the  precinct  of  Kicka- 
poo, and  find  that  a  large  majority  of  the  names  upon  it  are  unknown 
to  aay.of  the  witnesses.    Laiblin  has  lived  in  Kickapoo  three  years 
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and  knows  but  seventy  on  the  list  who  are  legal  voters  ;  Thompson 
has  lived  there  two  years,  and  knows  but  seventy;  Ralston  has  lived 
there  nearly  three  years,  and  knows  but  107. 

It  appears  by  the  testimony  of  the  clerk  of  the  board  that,  on  a 
comparison  of  the  poll-books  of  the  Kickapoo  precinct  for  the  election 
of  2lst  of  December,  1857.  with  those  of  the  4th  of  January,  1858, 
there  are  but  153  names  common  to  both  poll-lists  ;  that  there  are  876 
names  on  the  poll-books  of  21st  December  which  do  not  appear  on 
those  of  4th  of  January  ;  and  842  on  the  latter  that  do  not  appear 
on  the  former.  This  would  show,  if  they  were  all  legal,  1,871  quali- 
fied voters  in  the  precinct  of  Kickapoo.  It  also  appears  by  the  same 
testimony  that  twenty-four  persons  named  Jones  appear  as  voters  on 
the  list  of  21st  December,  and  twelve  on  that  of  4th  January  ;  and 
that,  with  a  single  exception,  none  of  the  Joneses  voting  on  the  21st 
have  the  same  Christian  names  with  any  of  those  who  voted  on  the  4th. 
From  all  the  evidence  relative  to  the  election  at  this  precinct  on  the 
21st  December,  1857,  the  board  report  that  of  the  1,029  votes  re- 
turned about  seven  hundred  were  illegal  and  fraudulent. 

The  returns  of  the  election  at  Kickapoo  on  the  4th  January,  1858, 
for  State  officers  under  the  constitution,  show  a  vote  of  952  for  the 
Lecompton  and  43  for  the  anti-Lecompton  ticket. 

The  polls  were  opened  about  10  o'clock  a.  m.  Crowds  of  men, 
armed  with  bowie-knives,  pistols,  and  fresh-cut  clubs,  surrounded  the 
polls  and  forced  off  the  free  State  men  who  were  present,  and  attempted 
to  challenge  and  keep  a  list  of  the  voters.  The  United  States  troops 
were  stationed  at  some  distance  from  the  polls,  and  out  of  sight  of 
them,  and  lent  no  aid  to  prevent  an  outbreak  ;  owing  in  part  to  a 
misunderstanding  as  to  whether  the  sheriff  or  the  United  States  mar- 
shal had  the  right  to  control  them.  The  result  was  that  the  voting 
was  conducted  by  force  and  fraud  during  the  entire  day,  as  appears 
from  the  concurrent  testimony  of  many  of  the  best  citizens  of  Leaven- 
worth county.  Their  evidence  shows  that  boys  not  more  than  tour- 
teen  or  fifteen  years  of  age  were  suffered  to  vote ;  that  in  a  number 
of  instances  the  same  persons  voted  again  and  again,  without  question 
or  challenge  from  the  judges ;  and  that  one  man  stood  at  the  window 
and  voted  six  successive  times  before  leaving  it,  and  that  one  of  judges, 
W.  Franklin,  openly  connived  at  these  barefaced  and  monstrous  frauds. 
The  judges  of  election  announced  the  vote  at  a  quarter  past  4  o'clock 
as  467.  One  witness  testified  that  from  that  time  until  the  close  not 
more  than  twelve  ballots  were  cast ;  another  thinks  not  more  than 
twenty ;  and  yet  the  vote  returned  is  995. 

The  board  are  of  the  opinion  that  when  Mr.  Ewing  voted  but  550 
names  were  written  on  the  poll-list,  and  all  but  two  of  the  names  oc- 
curring after  that  number  were  subsequently  forged  by  officers  of  the 
election. 

It  appears  that  between  three  hundred  and  fifty  and  five  hundred 
men  were  in  Kickapoo  on  that  day.  The  evidence  shows  that  the  legal 
▼ote  was  about  three  hundred  and  fifty  to  four  hundred,  and  that 
fully  six  hundred  votes  were  illegally  cast,  or  were  fraudulently  re- 
corded by  officers  of  the  election. 


196  CONSTITUTION  OF  KAK8AB. 


Delaware  City  Precinct — Leavenworth  County. 

The  returns  of  the  election  of  21st  December  at  this  precinct  show 
a  vote  of  254  for  the  constitution  with  slavery,  and  one  for  it  without 
slavery.  Every  man  who  presented  himself  was  permitted  to  vote, 
without  regard  to  his  place  of  residence.  But  one  was  challenged. 
Printed  legal  opinions  were  circulated  along  the  Missouri  border  oppo- 
site this  precinct  to  the  effect  that  every  man  who  might  be  in  Kansas 
on  that  day  would  be  a  legal  voter.  Large  numbers  of  Missourians 
were  present  and  voted.  •  One  of  the  clerks  of  the  election  states  that 
there  were  forty  or  fifty  of  his  acquaintances  living  in  Platte  county, 
Missouri,  who  voted  at  this  precinct,  and  that  a  number  of  them  were 
known  to  John  Miller,  the  judge  who  received  the  ballots  and  cried 
out  the  names.  One  vote  was  cast  in  the  name  of  William  McAlex- 
ander,  who  was  a  resident  of  Platte  county,  Missouri,  and  died  there 
six  months  ago. 

The  vote  at  this  precinct  for  officers  under  the  constitution  was  said 
to  be  a  full  one,  and  there  were  but  170  ballots  cast.  Of  these,  60 
were  votes  of  anti-Lecompton  men,  who  probably  did  not  vote  for  the 
constitution  on  the  21st,  leaving  but  110  legal  voters  in  the  precinct, 
who  probably  voted  for  the  constitution  on  the  21st  of  December. 
Taking  all  the  evidence  into  view,  the  board  are  of  the  opinion  that 
of  the  255  votes  polled  for  the  constitution  on  the  21st  about  145  were 
illegal. 

Shawnee  Precinct — Johnson  County. 

The  board  were  required  by  the  act  establishing  it  to  make  report 
of  its  investigations  during  the  sessions  of  the  legislature  which  ter- 
minates on  the  12th  day  of  February.     Almost  its  entire  time  has 
been  taken  up  in  investigation  of  frauds  committed  at  precincts  north 
of  the  Kansas  river,  and  in  efforts  to  get  the  returns  and  poll-books 
of  the  two  elections.     No  time  was  left  in  which  to  go  to  Johnson 
county  and  hold  session  there.     Subpoenas  were  sent  to  Oxford  and 
Shawnee  for  the  officers  of  election,  and  those  supposed  to  have  know- 
ledge of  the  frauds,  to  appear  before  the  board  at  Lawrence,  which  ie 
about  thirty  miles  distant  from  those  towns.     Some  of  the  persons  to 
whom  subpoBnas  were  directed  proved  to  be  residents  of  Missouri ; 
others  had  fled  thither  since  the  elections,  and  others  refused  to  ap- 
pear.    A  posse  of  fifteen  mounted  men  were  then  sent  with  the  ser- 
geant-at-arms,  who  attached  all  the  witnesses  that  could  be  found  and 
brought  them  before  the  board.     The  testimony  obtained  is  not  as  fall 
as  it  probably  would  have  been  had  there  been  time  left  for  the  board 
to  have  held  sessions  in  the  precincts  in  Johnson  county,  where  the 
frauds  were  committed. 

The  poll-list  of  the  eleotion  at  this  precinct  on  the  21st  December 
shows  a  vote  of  753  for  the  constitution  with  slavery,  and  none  for  it 
without  slavery. 

The  town  of  Shawnee,  at  which  the  election  was  held,  is  seven  miles 
rom  Westport,  Missouri.     It  numbers  about  thirty  houses.     The 
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number  of  legal  voters  in  the  precinct  is  variously  estimated  by  the 
witnesses  at  from  60  to  120.  Under  a  late  law  of  the  territorial 
legislature,  a  census  of  that  precinct  was  taken  about  the  2 1st  of  Janu- 
ary, 1858,  by  Charles  Mayo,  who  testifies  that  there  are  but  115  white 
male  inhabitants  over  twenty-one  years  of  age  in  the  precinct,  includ- 
ing all  who  were  absent  and  were  said  to  claim  residence  there. 

The  board  are  fully  satisfied,  from  the  evidence  before  them,  that 
from  650  to  700  of  the  votes  returned  were  illegally  cast  by  residents 
of  Missouri,  or  were  forged  on  the  list  with  the  knowledge  of  the 
officers  of  the  election. 

At  the  election  at  this  precinct  on  the  4th  of  January,  1858,  Peter 
Bebo,  A.  Byrum,  and  O.  J.  McFariand  were  judges,  and  Charles 
Godfrey  and  J.  E.  Harwood  the  clerks.  Harwood  lives  in  Westport, 
Missouri.  The  returns  show  936  votes;  889  for  the  "democratic" 
and  47  for  the  free  State  ticket. 

The  number  of  men  in  the  town  on  that  day  is  estimated  variously 
at  from  50  to  175.  The  number  of  ballots  cast  is  estimated  by  D.  W. 
Brown,  who  stood  by  the  polls  all  day,  at  125.  Charles  Mayo,  who 
took  the  census  of  the  precinct,  as  above  stated,  testifies  that  there  are 
but  58  names  on  this  poll-list  which  appear  on  the  census  list. 

McFariand,  one  of  the  judges  of  the  election,  recognizes  only  forty- 
three  names  out  of  the  936,  three  of  these  residents  of  Missouri  and 
seven  Shawnee  Indians.  Only  four  of  the  names  recognised  occur 
after  the  name  of  F.  E.  Bayley,  which  is  the  143d  name.  McFariand 
and  Godfrey  state  that  Bailey  voted  late  in  the  day.  Brown  states 
that  Bailey  was  the  last  man  that  voted. 

The  names  were  written  on  separate  sheets  of  paper,  two  columns 
being  on  each  sheet.  When  the  polls  closed  the  judges  and  clerks 
signed  their  names  at  the  bottom  of  a  blank  sheet  of  paper,  and  gpve 
the  ballot-box  and  the  sheets  containing  the  list  of  names  to  J.  H. 
Dan  forth,  of  Westport,  Missouri,  who,  McFariand  states,  "  took  them 
to  Westport  to  count  them/'  None  of  the  judges  or  clerks  went  with 
Danforth.  He  was  in  a  buggy  with  two  other  persons,  of  names  un- 
known to  the  witness.  Harwood  left  at  the  same  time  on  horseback, 
and  asked  Godfrey  to  come  to  Westport  next  day  and  "help  count  up 
the  votes." 

Godfrey  testifies  that  he  went  to  Westport  next  day  about  ten  or 
eleven  o'clock  and  found  Harwood,  who  had  been  clerk  with  him  of 
the  election  at  Shawnee  the  day  before,  writing  names  on  a  poll-list 
in  a  room  over  Colonel  Boone's  store.  Godfrey  commenced  recording 
oames  on  another  list  on  which  there  were  names  already  written, 
Harwood  calling  off  to  him  from  his  list  "  for  me  to  catch  up."  After 
be  caught  up  with  Harwood,  they  looked  over  the  original  poll-  ist  of 
the  election  of  21st  December  at  Shawnee,  copied  names  on  their 
respective  lists  from  that.  Alexander  S.  Johnson,  who  had  been  a 
judge  of  election  at  Shawnee  on  the  21st  December,  soon  came  in,  and 
ailed  off  names  from  that  list,  and  Harwood  and  Godfrey  copied  as 
be  called.  Godfrey  remained  about  an  hour  and  copied  200  to  300 
names.  J.  H.  Danforth  was  in  the  room  part  of  the  time.  Godfrey 
left  Harwood  at  work  recording  names.  He  met  Peter  Behn  down 
itairs,  who  inquired  how  many  names  he  had  written.    He  was  not 
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certain  that  these  lists  were  for  the  Shawnee  precinct ;  bat  understood 
they  were  for  the  Kansas  election.  Godfrey's  list  appears  to  have 
been  a  copy  of  Harwood's.  The  schedule  of  the  constitution  requires 
that  two  poll-lists  shall  be  made  at  each  precinct,  one  to  be  kept  by 
the  judges  for  public  inspection,  and  the  other  to  be  forwarded  to 
John  Calhoun,  the  president  of  the  convention.  It  appears  clear  that 
these  two  lists  were  manufactured  for  the  election  of  the  4th  January 
at  Shawnee  precinct,  and  that  Harwood's  list  was  sent  to  Mr.  Calhoun. 
Additional  evidence  ot  this  is  found  in  the  fact  that  the  poll- list  of 
that  election  which  was  sent  to  Mr.  Calhoun  was  shown  by  the  board 
to  McFarland,  who  states  that  all  the  names  are  in  Harwood's  hand- 
writing ;  and  Harwood  told  him,  (McFarland.)  after  the  polls  closed, 
that  he  would  put  him  on  the  list,  and  his  name  actually  appears 
about  the  close  of  the  list,  although  he  did  not  vote  at  at  all. 

The  poll-list  when  taken  from  Shawnee  by  J.  H.  Danforth  covered 
about  three  or  four  separate  pages  oi  paper.  As  returned  to  Calhoun 
they  covered  fifteen  pages. 

The  board  state  that  of  the  936  votes  returned  as  having  been  polled 
at  Shawnee  on  the  4th  of  January,  1858,  for  officers  under  the  Le- 
compton  constitution,  not  more  than  115  are  legal;  that  not  more 
than  143  votes,  legal  and  illegal,  were  actually  polled,  and  that  793 
names  were  forged  on  the  poll-lists  by  Charles  C.  Godfroy  and  J.  E. 
Uarwood,  clerks  of  that  election  ;  Peter  Behn,  a  judge  of  that  election, 
Alexander  S.  Johnson,  a  judge  of  the  election  at  that  precinct,  on  the 
21st  December,  and  J.  H.  Danforth,  of  Westport,  conniving  at  the 
crime. 

Oxford  Precinct — Johnson  County. 

This  precinct  borders  on  the  Missouri  line.  The  town  of  Oxford  at 
which  the  election  was  held  numbers  ten  or  twelve  houses,  and  is 
separated  from  Little  Santa  Fe,  in  Missouri,  only  by  the  Santa  Fe 
road.  The  vote  of  this  precinct  on  the  21st  of  "December  for  the  con- 
stitution, as  returned  to  John  Calhoun,  is  1,266  for  the  constitution 
with  slavery  ;  2  for  it  without  slavery. 

C.  Mayo,  who  took  a  census  of  this  precinct  in  January,  1858,  in 
pursuance  of  an  act  of  the  legislature,  testifies  that  (here  are  only  47 
white  male  inhabitants  over  the  age  of  21  in  the  precinct.  Walker 
estimates  the  voters  at  39;  Upham  at  36;  and  Dennis,  the  United 
States  marshal  of  Kansas,  states  that  there  cannot  be  over  70.  Cox, 
a  candidate  on  what  was  known  as  the  " democratic  ticket"  for  the 
legislature,  under  the  Lecompton  constitution,  who  canvassed  the 
county  before  the  election  of  the  4th  of  January,  examined  this  poll- 
list  of  the  21st  December  and  recognized  only  four  of  the  names  upon 
it.  He  estimates  the  whole  number  of  voters  in  all  Johnson  county 
at  500. 

The  judges  of  this  election  were  James  H.  Newman,  C.  C.  Catron, 
and  John  T.  Ector ;  the  last  two  boarded  in  Missouri.  The  board 
have  been  unable  to  reach  either  of  these  men  in  Kansas  with  its 
process. 

That  arrangements  were  made  for  a  considerable  importation  of 
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voters  from  Missouri  at  this  election  is  shown  by  the  affidavit  of 
Pomeroy.  The  board  have  been  unable  to  ascertain  any  thing  as  to 
the  persons  who  actually  voted  at  Oxford  on  that  day ;  but  it  is  well 
established  by  the  testimony  that  more  than  1 ,200  of  the  votes  returned 
were  illegally  cast,  or  were  forged  on  the  poll-lists. 

The  returns  of  the  election  at  this  precinct  on  the  4th  of  January  for 
officers  under  the  constitution  show  a  vote  of  738,  all  for  the  ticket 
headed  "democratic."  The  judges  were  the  same  with  those  on  the 
21st  of  December. 

The  evidence  shows  that  Catron,  on  opening  the  polls,  invited  all 
present,  "no  matter  where  they  were  from,"  to  come  up  and  vote; 
that  the  judges  got  drunk  early ;  threatened  challengers ;  decided 
that  the  possession  of  a  claim  in  the  precinct  entitled  a  man  to  vote 
without  regard  to  his  place  of  residence ;  swore  no  man  who  was 
challenged  ;  and  told  Walker  "  that  it  was  useless  to  challenge  any 
one,  as  they  knew  whether  they  were  voters  or  not."  A  few  free 
State  men  were  present,  but  did  not  vote. 

The  witnesses  concur  in  stating  that  nearly  all  the  voters  appeared 
to  live  in  Missouri.  Marshal  Dennis  states  that  fout-fifths  came  up 
or  down  the  Santa  Fe  road,  which  runs  along  the  Missouri  line ;  that 
a  great  part  rode  to  the  polls,  voted,  and  left,  without  getting  off 
their  horses,  and  went  away  in  the  direction  of  Westport,  Missouri. 
Walker,  XTpham,  and  Dare,  testify  to  the  same  general  effect.  Dennis, 
at  about  the  close  of  the  polls,  stepped  to  the  window  and  asked  the 
clerk  to  count  the  pages  of  names  and  estimate  the  votes.  While  the 
clerk  was  counting  them,  a  judge  stepped  between  him  and  Dennis, 
apparently  to  prevent  the  latter  observing  the  number  of  pages.  The 
clerk  stated  the  number  of  names  to  be  about  800.  Dennis  says  he 
had  before  observed  that  there  were  but  six  pages  of  names  ;  and  that, 
counting  the  average  number  of  names  to  a  page  on  the  poll-list  re- 
turned to  Calhoun,  and  shown  him  by  the  board,  the  number  of 
names  on  the  six  pages  was  not  over  270.  He  was  about  the  polls  all 
day,  and  is  satisfied  that  not  more  than  250  men  voted  at  the  polls. 

Charles  Mayo  testifies  that  he  has  carefully  compared  the  poll-lists 
of  the  Oxford  precinct  for  the  election  of  the  21st  of  December,  con- 
taining 1,266  names,  with  that  of  the  4th  of  January,  containing  738 
names,  and  finds  that  there  are  but  227  names  common  to  both  lists. 
If  all  the  names  on  the  lists  were  those  of  legal  voters,  this  would 
prove  that  there  were  1,777  voters  living  in  that  precinct. 

Of  the  738  votes  returned  for  officers  under  the  constitution,  on  the 
4th  of  January,  at  Oxford,  at  least  696  were  illegally  received,  or  were 
forged  on  the  poll-lists  and  fraudulently  returned. 

Delaware  Agency  Precinct — Leavenworth  County. 

This  precinct  is  in  the  Delaware  Indian  reserve.  The  elections  are 
held  at  the  crossing  of  the  Kansas  river  by  the  Leavenworth  and 
Westport  road.  The  precinct  is  commonly  known  as  "  Delaware 
Crossing." 

There  were  no  polls  opened  at  this  precinct  on  the  21st  of  Decem- 
ber, 1857. 
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On  the  4th  of  January,  1858,  polls  were  opened  here  for  an  election 
for  officers  under  the  Lecompton  constitution.  James  C.  Grinter, 
Isaac  Munday,  and  Theodore  F.  Garrett  were  the  judges,  and  James 
Findlay,  of  Westport,  and  William  Wilson,  the  clerks.  Forty-three 
votes  were  polled.  The  ballots  were  not  counted,  but  were  said  by 
Garrett  to  be  all  democratic.  The  names  of  the  voters  were  written 
on  three  pages  of  cap  paper,  fastened  together  with  red  wafers,  with 
the  heading  of  a  return  before  the  list  of  names  on  the  first  page,  and 
a  certificate  stating  that  all  the  votes  were  democratic  at  the  bottom 
of  the  last  page,  signed  by  all  the  judges  and  clerks.  The  polls  closed 
about  sunset,  and  the  officers  of  the  election  put  this  certified  list  into 
the  ballot-box  with  the  ballots.  The  lid  of  the  box  (which  had  been 
used  as  a  money-box  at  the  agency)  was  fastened  on  with  screws. 

On  the  night  before  the  election,  (Sunday,  January  3d,)  a  number 
of  persons  were  at  the  room  of  John  Calhoun,  No.  27  Planters'  House, 
in  Leavenworth  city,  and  arranged  to  send  John  D.  Henderson  that 
night,  to  Shawnee  precinct  and  to  Delaware  Agency,  "  to  attend  the 
election  and  stir  up  the  voters."  The  persons  present  were  J.  Cal- 
houn, president  of  the  convention  ;  F.  J.  Marshall,  candidate  for  gov* 
ernor ;  J.  P.  Carr,  candidate  for  Congress ;  B.  J.  Franklin,  candi- 
date for  State  senate ;  Eobert  Miller,  Indian  agent ;  Col.  Clarkson, 
postmaster  of  Leavenworth;  J.  D.  Henderson,  special  mail  agent; 
A.  J.  Isaacs,  L.  S.  Boiling,  Oliver  Diefendorf,  (Mr.  Calhoun's  brother- 
in-law,  and  a  commissioner  of  the  election  for  Leavenworth  county,) 
and  a  M.  Martin,  of  Washington,  D.  C. 

Mr.  Calhoun  had  been  at  Leavenworth  City  since  before  the  election 
of  the  21st  of  December.  These  persons  were  in  the  habit  of  meeting 
frequently  in  his  room,  No.  27,  and  discussing  political  matters.  F. 
J.  Marshall  had  returned  from  Jefferson  City,  where  he  had  been  as- 
sured by  several  of  the  sheriffs  there  from  counties  bordering  on  Kan- 
sas, in  .presence  of  Governor  Stewart,  and  with  his  approbation,  that 
they  would  see  that  enough  of  their  "  boys  "  would  go  over  and  vote 
for  him  to  insure  his  election. 

On  that  evening,  at  Mr.  Calhoun's  room,  a  letter  was  written  to 
send  by  Henderson,  signed  by  Calhoun  and  several  others  present, 
addressed  to  J.  H.  Danforth  and  others  at  Shawnee,  urging  them  to 
get  out  as  large  a  democratic  vote  as  possible,  at  Delaware  Agency. 
There  were  other  matters  in  the  letter,  but  witnesses  could  not  recol- 
lect them.  The  importance  of  getting  a  large  democratic  majority 
there  was  discussed,  and  it  was  admitted  that  Leavenworth  county 
would  be  close.  It  was  stated  (and,  as  witness  thought,  in  presence 
of  Calhoun,)  that  Danforth  could  probably  bring  over  from  Johnson 
county  one  hundred  men  to  vote  for  officers  at  Delaware  Crossing,  in 
Leavenworth  county. 

Henderson  started  Sunday  night,  and  reached  Shawnee  at  four 
o'clock  a.  m.  He  remained  there  during  the  day.  It  does  not  ap- 
pear whether  he  saw  Danforth  or  not.  Danforth  was  there,  and  car- 
ried the  Shawnee  returns  to  Westport,  where  they  were  forged,  as  has 
been  above  stated.  Henderson,  while  there,  inquired  for  a  man  to 
carry,  a  letter  to  .Oxford,  and  next  day  Danforth  was  expecting  the 
Oxford  poll-book  at  Westport. 
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The  board  are  of  the  opinion,  from  the  evidence,  that  an  under- 
standing was  had  between  Danforth  and  Henderson,  by  which  Dan- 
forth  should  see  that  the  Oxford  and  Shawnee  returns  were  taken  to 

Westport,  and  enough  names  forged  on  them  to  carry  the  Territory 
for  the  democratic  ticket  for  State  officers  ;  while  Henderson  should 
lecaie  the  Delaware  Agency  returns,  and  have  enough  names  forged 
on  them  to  elect  the  eleven  members  of  the  legislature  from  Leaven- 
worth county,  and  thus  secure  a  majority  for  the  Lecompton  party  in 
that  body. 

Henderson  reached  Delaware  Agency  about  sunset,  and  offered  to 
carry  the  returns  to  Leavenworth.  The  judges  consented  to  entrust 
them  to  him  ;  he  waited  there  until  the  moon  rose,  about  midnight, 
and  then  received  them  put  up  in  a  box,  as  above  stated,  and  took 
them  to  Calhoun's  room,  at  the  Planters'  House,  in  Leavenworth  City. 
Mr.  Diefendorf  saw  him  lying  down  in  No.  27  next  morning,  (Wed- 
nesday, January  6,)  after  breakfast.  He  said  he  bad  returned  during 
the  night.  At  ten  or  eleven  o'clock  in  the  morning,  Boiling  met 
Henderson  on  the  street  and  asked  the  news  ;  Henderson  repled,  "  It's 
all  right,"  and  asked  him  not  to  mention  his  having  been  "  down 
there." 

On  Wednesday  evening,  Calhoun  left  for  Fort  Leavenworth  or 
Weston,  and  went  thence  to  Lecompton  about  Saturday,  the  9th  Janu- 
ary. On  Wednesday,  the  13th,  he  opened  the  returns  of  the  21st 
December  on  the  constitution,  and  those  of  4th  January  for  officers 
under  it,  at  Lecompton,  in  presence  of  Governor  Denver,  Mr.  Deitzler, 
and  others.  Henderson  was  then  under  arrest  at  Lawrence,  charged 
with  forging  returns  from  Delaware  Crossing.  He  sent  word  to  Cal- 
houn by  Mr.  Noteware  that  morning  "  not  to  count  the  votes  of  that 
precinct  until  he  (Henderson)  could  see  Calhoun."  Governor  Denver 
states  that,  after  Calhoun  had  opened  the  returns,  "some  one  made 
inquiry  for  the  returns  from  Delaware  Crossing.  Calhoun  said  that 
all  the  returns  received  by  him  from  Leavenworth  county  were  counted, 
hut  that  those  from  Delaware  Crossing  were  not  there.  He  did  not 
state  whether  he  had  or  had  not  seen  them."  Deitzler  states  that 
Calhoun  was  asked  what  the  vote  of  Delaware  Agency  was,  and  re- 
plied, "  they  are  not  here." 

The  board  are  satisfied  from  the  testimony  that  Calhoun  had,  be- 
fore leaving  Leavenworth  on  Tuesday  evening,  seen  the  returns  at  his 
room,  No.  27,  to  which  Henderson  took  them. 

Henderson  states  that  he  saw  Diefendorf  on  Tuesday,  "  about  noon 
of  the  5th,  about  an  hour  after  I  reached  here.  I  told  him  there  was 
»  box  with  the  returns  in  room  No.  27,  at  the  Planter's  House,  and 
he  could  get  them  there."  And  that  six  days  afterwards  he  asked 
him  if  he  had  sent  them  to  Calhoun,  and  Diefendorf  told  him  that  he 
tad.  That  he  (Henderson)  had  not  seen  the  returns,  nor  anything 
purporting  to  be  the  returns  from  Delaware  Crossing  since.  He  saw 
the  judges  of  election  have  them  at  that  precinct. 

Diefendorf  testifies  that  he  saw  Henderson  lying  down  in  Calhoun's 
room,  after  breakfast,  Tuesday  morning,  and  that  Henderson  said  he 
tad  got  back  during  the  night,  but  did  net  tell  him  he  had  brought 
the  returns.    That  qn  Monday  following,  at  about  9  p.  m.,  Henderson 
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sent  Mr.  Calhoun,  nephew  of  John  Calhoun,  to  ask  him  to  go  to  the 
Planter's  House ;  that  he  went  and  met  Henderson  there,  who  gave 
him  a  roll  of  papers,  and  told  him  they  were  the  returns  from  Dela- 
ware Agency,  and  that  he  would  find  the  box  containing  the  ballots 
in  room  No.  27.  That  he  (Diefendorf)  did  not  unroll  the  papers  or 
see  any  writing  on  them,  but  next  morning  sealed  them  up  and  directed 
them  to  Calhoun  ;  that  he  had  no  other  conversation  with  Henderson 
about  them  ;  did  nor  learn  the  vote,  and  did  not  tell  Henderson  next 
morning  that  he  had  sent  them  to  Calhoun. 

On  Saturday,  the  16th  of  January,  Calhoun  went  to  Weston,  Mis- 
souri, from  Lecompton.  On  Monday  or  Tuesday,  Diefendorf  took  the 
package  containing  the  returns  to  Calhoun  there,  and  said :  "  Here 
are  the  Delaware  Agency  returns,  handed  me  by  Mr.  Henderson/'  and 
had  no  other  conversation  with  him  about  them. 

From  the  affidavits  of  Brooks  and  Ransom,  it  appears  that  on  the 
21st  of  January  Calhoun  gave  the  Delaware  Agency  returns  to  Brooks 
to  take  to  Gen.  L.  A.  McLean,  chief  clerk  of  the  surveyor  general's 
office  at  Lecompton.  They  were  put  up  in  a  double  envelope,  the 
outer  one  directed  to  the  postmaster  at  Lecompton,  "  to  avoid  annoy- 
ance and  detention."  Brooks  delivered  them  to  McLean  on  the  27th 
of  January,  at  Lecompton.  Cole  saw  a  copy  of  those  returns  in  Mis- 
souri, on  the  1st  of  February,  in  the  hands  of  Jack  Thompson,  of  Le- 
compton, an  officer  of  Judge  Cato's  court,  who  was  there  with  Cal- 
houn.    It  was  a  roll  of  six  sheets  of  paper  and  contained  343  names. 

On  the  first  day  of  the  session  of  the  board,  January  18,  1858,  its 
attention  was  called  to  the  report,  then  current  in  the  community,  that 
the  returns  from  Delaware  Agency  had  been  altered  by  John  D.  Hender- 
son from  43  to  543.  The  board  sat  at  Leavenworth  from  that  day 
until  the  30th  January.  Henderson  testified  before  it  on  the  25th ; 
Franklin  en  the  28th.  The  subpoena  of  the  board  was  issued  on  the 
third  day  of  its  session  for  Calhoun,  but  he  remained  at  Weston,  and 
has  never  been  within  reach  of  the  process  of  the  board  since  its 
organization. 

On  the  30th  of  January,  the  board  sat  at  Lawrence,  and  General  L. 
A.  McLean,  of  Lecompton,  chief  clerk  in  the  office  of  Surveyor  Gen- 
eral Calhoun,  appeared  before  it  and  testified.  He  said  that  all  the 
returns  of  the  election  of  the  21st  of  December,  on  the  adoption  of  the 
constitution,  and  the  election  of  the  4th  of  January  for  officers  under 
it,  which  were  sent  from  the  several  precincts  to  Calhoun,  had  been  in 
his  (McLean's)  custody  until  they  were  opened  and  counted  in  pres- 
ence of  Governor  Denver,  Mr.  Dietzler,  and  others,  as  above  stated ; 
that  after  they  were  opened  and  counted  they  were  again  placed  in  his 
custody ;  that,  about  the  19th  or  20th  of  January,  a  messenger  from 
Platte  county,  Missouri,  whose  name  he  did  not  recollect,  came  to  him 
at  Lecompton,  and  said  "Calhoun  wanted  all  the  returns  that  had 
been  opened  sent  over  to  him  ;"  that  the  messenger  brought  no  letter; 
and  that  he  sent  all  the  opened  returns  to  Calhoun  by  him,  and  took 
no  receipt  for  them. 

The  board  subsequently  received  information  which  led  it  to  suspect 
that  the  returns  had  been  buried  by  McLean  on  the  night  of  the  28th 
of  January  under  a  wood-pile,  on  the  premises  adjacent  to  the  »ur- 
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?eyor  general's  office.  The  members  of  the  board  therefore  entered 
a  complaint  before  the  probate  judge  of  Douglas  county,  under  the  9th 
article  of  the  act  entitled  "  practice  and  proceedings  in  criminal 
cases/'  (Kansas  Statutes,  p.  597,)  setting  forth  that,  under  the  acts 
establishing  the  board,  they  had  aright  to  the  temporary  possession 
of  the  election  returns  of  the  21st  of  December  and  4th  of  January, 
for  the  purposes  of  their  investigation  ;  that  John  Calhoun,  the  legal 
custodian  of  these  returns,  was  absent  from  Kansas,  and  beyond  the 
reach  of  the  process  of  the  board  ;  that  L.  A.  McLean,  in  whose  cus- 
tody Calhoun  had  left  them,  had  testified  that  he  had  sent  the  returns 
to  Calhoun,  in  Missouri ;  that  the  board  had  reason  to  believe  that 
the  returns  had  been  embezzled  and  secreted  on  or  adjacent  to  the 
premises  of  the  surveyor  general  at  Lecompton,  &c. 

On  the  complaint,  a  search  warrant  was  issued  by  the  court,  ad- 
dressed to  the  sheriff  of  the  county,  who  executed  it  against  "the 
aolemn  protest  of  McLean."  He  discovered  a  box,  supposed  to  contain 
the  returns,  buried  under  a  wood-pile  on  the  premises,  on  the  2d 
February,  1858.  The  box  was  delivered  unopened  to  the  probate 
judge  in  open  court,  and  was  opened,  by  order  of  the  court,  in  the 
presence  of  J.  W.  Denver,  C.  W.  Babcock,  and  G-.  W.  Deitzler,  who 
testified  they  were  the  same  returns  opened  by  Calhoun  in  their  pres- 
ence on  the  13th  January.  The  court  ordered  that  the  returns  should 
he  delivered  to  the  board,  to  be  by  it  delivered  in  ten  days  to  your 
excellency,  and  by  you  held  subject  to  the  order  of  the  legal  custodian. 
The  board  have  delivered  them  all  to  your  excellency  in  compliance 
with  the  order  of  the  court. 

At  the  time  the  returns  were  found  a  subpoena  was  served  on  L.  A. 
McLean  to  appear  again  before  the  board,  but  he  failed  to  come.  An 
Attachment  was  issued  for  him,  but  he  escaped  from  Lecompton  and 
fled  the  Territory. 

Copies  of  the  complaint  of  the  board,  the  search  warrant,  the  pro- 
test of  McLean,  the  return  of  the  sheriff,  testimony  of  Messrs.  Denver, 
Babcock,  and  Deitzler,  and  of  the  order  of  the  court,  are  herewith 
presented. 

Returns  from  Delaware  Agency  precinct  were  found  among  the 
papers  delivered  to  the  board.  The  poll-list  was  recognised  by  Die- 
fendorf,  by  ink  blots  on  the  back  of  it,  as  the  roll  handed  him  by  Hen- 
derson. It  consists  of  six  half-sheets  of  paper  fastened  together  with 
light-colored  wafers,  and  a  strip  of  paper,  containing  only  the  certifi- 
cate, fastened  on  at  the  bottorp  The  piece  of  paper  the  certificate  is 
upon  is  wider  than  the  pieces  to  which  he  is  attached.  There  are  379 
names  recorded  on  this  list. 

The  board  issued  subpoenas  for  the  judges  and  clerks  of  the  election, 
but  succeeded  in  finding  only  Grinter  and  Munday,  who  had  previ- 
ously testified  on  the  21st  and  26th  of  January.  On  the  4th  of  Feb- 
ruary they  appeared  and  testified  that  this  poll-list  was  all  a  forgery, 
except  the  paper  fastened  to  the  end  of  it  containing  their  original 
certificate  A  tally-list  was  also  found  with  the  poll-list,  which  they 
said  they  had  never  before  seen.  Thei*  testimony  on  both  examinations 
is  consistent,  and  in  the  judgment  of  the  board  strictly  true.  On  both 
occasions  they  stated  that  the  vote  returned  by  them  was  but  43. 

With  these  returns  the  board  found  a  certificate  signed  by  the 
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judges  and  clerks  of  Delaware  Crossing,  and  sworn  to  on  the  18th 
January,  1858,  before  Samuel  Salter,  claiming  jto  be  a  justice  of  the 
peace  of  Johnson  county,  as  follows : 

Territory  of  Kansas, 

County  of  Leavenworth. 

The  undersigned,  judges  and  clerks  of  the  election  held  for  State 
officers  and  members  of  the  State  legislature,  held  at  the  precinct 
known  as  the  Delaware  Agency,  on  the  4th  day  of  January,  A.  D. 
1858,  do  hereby  certify  that  the  returns  made  by  us  of  said  election 
were  correct  and  genuine,  and  that  any  statement  made  by  any  person 
as  to  the  vote  of  such  precinct  can  only  be  determined  as  to  its  truth 
or  its  falsity  by  a  reference  to  said  returns  made  by  us  as  managers 
and  clerks  of  said  election  at  said  precinct. 

I8AAC  MUNDAY,  ) 

THEODORE  P.  GARRETT,  }  Judges. 
JAMES  C.  GRINTER,  ) 

W.  C.  WILSON,  )  „* 

JAMES  F1NDLAY,  J  0ier**- 

The  character  of  the  certificate,  which  omits  to  state  the  number  of 
votes  actually  polled,  and  the  manner  in  which  it  was  got  up,  leave 
no  doubt  in  the  mind  of  the  board  that  it  was  obtained  from  these 
officers  of  election  for  the  express  purpose  of  concealing  and  sustaining 
the  fraud.  Cole  states  that  he  was  at  Weston,  Missouri,  from  the  13th 
to  the  22d  January  ;  asked  Calhoun  about  the  returns  from  Delaware 
Crossing.  Calhoun  replied  that  they  showed  a  vote  of  343,  but  that 
there  had  been  a  charge  of  some  irregularity  in  them,  and  "  he  had 
sent  a  messenger  down  to  take  the  affidavit  of  the  judges ;  that  the 
messengers  had  returned  that  day,  and  from  the  affidavit  of  the  judges 
the  democratic  ticket  would  be  elected."  The  messenger  was  "  Jim 
Murphy,"  and  was  then  with  Calhoun. 

^  Munday  states  that  he  signed  the  certificate  for  the  purpose  of  re- 
lieving himself  from  any  suspicion  of  having  bean  guilty  of  a  fraud ; 
that  J.  H.  Danforth  wrote  it  (the  person  to  whom  Henderson  carried 
the  letter  from  Calhoun  and  others,  and  who  was  engaged  in  the  for- 
gery of  the  Shawnee  returns)  at  Westport,  Missouri,  where  it  was 
sworn  to,  before  Salter,  on  the  18th  of  January ;  that  he  (Munday) 
suggested  that  the  certificate  should  state  what  the  vote  as  returned 
by  the  judges  was,  but  that  "  Mr.  Findley  said  he  thought  it  would 
he  better  to  state  that  the  returns,  as  made  out  by  us,  were  correct. 
Mr.  Danforth  gave  as  his  opinion  that  it  would  be  the  proper  way, 
and  so  wrote  the  affidavit. "  The  statement  and  affidavits  when  signed 
were  left  with  Danforth.     Grinter  corroborates  this  statement. 

The  certificate  and  affidavits  were  sent  by  Calhoun  to  Lecompton 
with  the  forged  returns  and  tally-sheet  from  Delaware  Agency,  and 
were  found  in  the  same  package  with  them.  A  copy  of  the  certificate 
and  affidavit  were  sent  by  him  to  Governor  Denver. 

From  the  evidence  taken  before  them,  the  board  state  that  the  re- 
turns from  the  Delaware  Agency  precinct  were  honestly  made  out  by 
the  officers  of  the  election  ;  and  subsequently  three  hundred  and  thirty- 
six  names  were  forged  upon  them  by  or  with  the  knowledge  of  John 
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D.  Henderson  ;  and  that  John  Calhoun  was  particeps  crvminis  after 
the  fact. 

The  board  report  that  of  the  votes  returned  of  the  election  of  the 
21st  December,  1857,  on  the  slavery  clause  of  the  constitution  framed 
at  Lecompton,  held  at  the  precincts  of  Kickapoo,  Delaware,  Oxford, 
andShawnee,  about  the  following  numbers  were  illegal  and  fraudulent : 

At  Kickapoo 700 

At  Delaware  City 145 

At  Oxford 1,200 

At  Shawnee • 675 

Total...., 2,720 

And  of  the  votes  returned  of  the  election  of  the  4th  of  January, 
1858,  for  officers  under  the  constitution  framed  at  Lecompton,  held  at 
the  precincts  of  Kickapoo,  Delaware  City,  Delaware  Agency,  Oxford, 
and  Shawnee,  about  the  following  numbers  were  illegal  and  fraudulent: 

At  Kickapoo 600 

At  Delaware  City 5 

At  Delaware  Agency 336 

At  Oxford 696 

At  Shawnee 821 

Total 2,458 


The  board  has  no  information  that  frauds  have  been  committed 
tending  to  affect  the  results  of  either  of  the  elections  above  referred  to 
at  any  precincts  in  the  Territory  other  than  those  already  spoken  of 
in  the  report,  except  at  the  precinct  of  Marysville,  in  Marshall  county, 
and  that  of  Mound  City,  in  Linn  county.  In  a  proclamation  setting 
forth  the  result  of  the  election  for  officers  under  the  Lecomptom  con- 
stitution, made  by  C.  W.  Babcock,  president  of  the  council,  and  G. 
W.  Deitzler,  speaker  of  the  house  of  the  territorial  legislature, 
occurs  the  following  statement : 

"In  Linn  county,  at  Mound  City  polls,  the  ballot-box  was  forcibly 
taken  and  destroyed  by  a  mob  under  the  command  of  one  Hamilton, 
who  professed  to  be  a  free  State  man,  after  about  one  hundred  votes 
(all  free  State)  had  been  cast,  by  which  the  free  State  party  lost  two 
representatives  and  one  senator." 

The  board  did  not  investigate  the  circumstances  connected  with  this 
alleged  outrage,  owing  to  the  remoteness  of  the  precinct  from  any 
place  at  which  it  held  its  sessions,  and  to  the  fact  that  they  were  ad- 
vised that  the  officers  of  election  were  about  to  present  an  official  state- 
ment of  the  facts  to  Mr.  Calhoun. 

From  Marysville,  in  Marshall  county,  there  were  273  votes  returned 
as  cast  for  the  constitution  on  the  21st  of  December.  This  is  a  small 
trading  post  on  the  remote  outskirts  of  the  white  settlements  of  the 
Territory.  The  vote  returned  from  there  on  the  4th  of  January  was 
bat  119,  and  there  is  good  reason  to  believe  that  there  was  a  full  vote 
for  the  precinct.    The  remoteness  of  the  town,  and  the  brief  time  al- 
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jowed  the  board  to  investigate  the  frauds,  prevented  an  inquiry  into 
the  circumstances  attending  the  election  and  returns  from  this  precinct 
of  the  21st  of  December. 

The  only  poll-books  and  returns  which  the  board  have  had  are  the 
poll-books  of  the  Eickapoo  election  of  the  21st  of  December,  and  of  the 
Delaware  City  election  of  the  4th  of  January,  and  the  returns  and 
poll- books  delivered  to  it  by  the  probate  court  of  Douglas  county. 
To  these  only  do  the  witnesses  refer  their  testimony. 

In  conclusion,  the  board  state  that  the  result  of  their  labors  is  ne- 
cessarily incomplete,  owing  to  the  shortness  of  the  time  which  could 
be  given  to  the  investigation  and  to  the  difficulties  they  met  in  making 
it.  They  were  unable  to  get  the  original  poll-books  of  the  election  at 
Delaware  on  the  21st  of  December,  Delaware  Crossing  of  the  4th  of 
January,  or  of  either  of  the  elections  at  Kickapoo,  Oxford,  or  Shaw- 
nee, by  any  process  on  the  officers  of  the  elec  ion.  A  mere  chance 
enabled  them  to  find  the  Eickapoo  poll-books  of  the  21st  of  December. 
Four  of  the  five  officers  of  the  election  at  Eickapoo  could  not  be  found 
to  be  brought  before  the  board  ;  three  at  Delaware  City,  three  at  Del- 
aware Crossing,  three  at  Shawnee,  and  five  at  Oxford.  John  Calhoun, 
in  whose  custody  were  all  the  returns  of  those  elections,  was  absent 
from  the  Territory  during  the  whole  period  of  the  session  of  the  board — 
a  great  part  of  the  time  at  Weston,  Missouri.  The  fortunate  dis- 
covery of  the  returns  concealed  at  Lecompton,  however,  has  brought 
to  light  evidence  of  stupendous  frauds  affecting  the  two  elections, 
which,  in  the  absence  of  most  of  the  perpetrators  and  their  accom- 
plices, might  have  been  never  proved  at  all,  or  proved  too  late. 

HENRY  J.  ADAMS, 

President. 

THOS.  EWING,  Jr., 
E.  L.  TAYLOR, 
DILLON  PICEERING, 
J.  B.  ABBOTT, 
H.  T.  GREEN, 

Commissioners  dec. 


JOURNAL. 


Proceedings  of  the  Board  of  Commissioners  for  the  investigation  of  election 
frauds  during  its  session  from  the  19f/i  day  of  January,  A.  £>.  1858, 
to  the  15th  day  of  February,  A.  D.  1858. 

Territory  of  Kansas,  I 
County  of  Leavenworth.  ) 

January  19,  1858. 

At  a  meeting  of  the  board  of  commissioners,  (created  by  acts  of  the 
governor  and  legislative  assembly  of  the  Territory  of  Kansas,  passed 
January  13,  A.  D.  1858,  and  January  18,  A.  D.  1858,  to  investigate 
frauds  in  the  election  of  the  21st  December,  1857,  for  the  Lecompton 
constitution,  and  the  election  of  the  4th  of  January,  A.  D.  1858,  for 
officers  under  the  constitution,)  held  in  the  city  of  Leavenworth,  Kan- 
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ms  Territory,  this  January  19,  A.  D.  1858,  the  following  members 
of  the  board  were  present,  to  wit :  Henry  J.  Adams,  Thos.  Ewing, 
jr.,  J.  B.  Abbott,  Dillon  Pickering,  and  Henry  T.  Green.  Absent : 
Enoch  L.  Taylor,  and  Eli  Moore. 

On  motion,  Henry  J.  Adams  was  elected  president  of  the  board, 
Scott  J.  Anthony  cleric,  and  John  E.  Stewart  sergeant-at-arms. 

The  following  form  of  oath  was  administered  to  the  members  of  the 
board  present,  to  wit : 

The  undersigned,  members  of  the  board  of  commissioners  appointed 
by  the  act  of  the  governor  and  legislative  assembly  of  the  Territory  of 
Kansas,  of  January  13,  A.  D.  1858,  and  of  January  18,  A.  D.  1858, 
do  severally  swear  that  they  and  each  of  them  will  fairly  and  im- 
partially discharge  the  duties  of  their  office  according  to  law. 

HENRY  J.  ADAMS. 

THOS.  EWING,  Jr. 

D.  PICKEKING, 

J.  B.  ABBOTT. 

H.  T.  GREEN. 

k 

■     0 

Territory  of  Kansas,   7  ■■  ■<■ 

County  of  Leavenworth.  \ 

I,  George  W.  Perkins,  judge  of  the  probate  court  within  and  for  the 
county  and  Territory  aforesaid,  do  hereby  certify  that  Henry  J. 
Adams,  D.  Pickering,  Thos.  Ewing,  jr.,  J.  B.  Abbott,  and  H.  S. 
Green,  personally  appeared  before  me  and  made  oath  as  written  and 
subscribed  above. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
[l.  6.]  the  seal  of  said  county,  at  office,  this  19th  day  January,   A. 
D.  1858. 

GEORGE  W.  PERKINS,  Judge. 

I,  Scott  J.  Anthony,  do  solemnly  swear  that  I  will  fairly  and  im- 
partially discharge  the  duties  required  of  me  as  clerk  of  the  board  of 
commissioners  appointed  by  acts  of  the  governor  and  legislative  as- 
sembly of  the  Territory  of  Kansas,  passed  January  13,  1858,  and 
January  18,  A.  D.  1858,  according  to  the  best  of  my  ability,  and  in 
conformity  to  law. 

SCOTT  J.  ANTHONY. 

Sworn  to  and  subscribed  before  me,  president  of  the  board  of  com- 
missioners. January  19.  A.  D.  1858. 

HENRY  J.  ADAMS. 
President  of  the  Board  of  Commissioners. 

I,  John  E.  Stewart,  do  solemnly  swear  that  I  will  fairly  and  im- 
partially discharge  the  duties  required  of  me  as  sergeant-at-arms  of 
the  board  of  commissioners  appointed  by  acts  of  the  governor  and 
legislative  assembly  of  the  Territory  of  Kansas,  passed  January  13, 
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A.  D.  1858  and  January  18, 1858,  according  to  the  best  of  my  ability, 
and  in  conformity  to  law. 

JOHN  E.  STEWART. 

Sworn  and  subscribed  before  me,  president  of  the  board  of  commis- 
sioners, this  January  19.  A.  D.  1858. 

HENRY  J.  ADAMS.  # 
President  of  the  Board  of  Commissioners. 

On  motion,  the  following  was  adopted  as  the  form  of  oath  to  be  ad- 
ministered to  witnesses : 

"  You  do  solemnly  swear  that  the  evidence  you  shall  give  to  this 
board  touching  the  investigation  now  pending  before  them  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  as  you  shall 
answer  to  God." 

The  following  was  adopted  as  the  form  for  affirmation : 

"  You  do  solemnly  and  sincerely  affirm  that  the  evidence  shall  yon 
to  give  this  board  of  commissioners  touching  the  investigation  now 
pending  before  them  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  thetruth,  and  this  you  do  under  the  pains  and  penalties  of  perjury/' 

On  motion,  the  board  adjourned  until  to-morrow  morning  at  9  o'clock. 

SCOTT  J.  ANTHONY,  Clerk. 

Wednesday,  January  20,  1858. 

Board  met  pursuant  to  adjournment.  Present:  Adams,  Abbott, 
Ewing,  Green,  and  Pickering. 

Subpoenas  were  issued  by  the  president  of  the  board  for  the  follow- 
ing named  persons  :  Richard  Hathaway,  William  Saunders,  Captain 
Brown,  William  Perry,  E.  M.  Lowe,  and  V.  B.  Young;  also  an 
attachment  for  William  Perry  for  failing  to  produce  the  returns, 
poll-list,  and  ballots,  filed  in  his  office  as  clerk  of  the  board  of  county 
commissioners,  for  the  election  held  at  Kickapoo  on  the  21st  day  of 
December,  1857. 

The  following  witnesses  were  sworn  and  testified,  to  wit : 

J.  W.  Morris,  J.  C.  Vaughan,  J.  G.  Losee,  V.  B.  Young,  William 
Saunders,  Adam  Fisher,  J.  M.  Dickson,  John  H.  Chandler,  £.  M. 
Lowe,  and  William  Perry,  county  recorder,  who  brought  before  the 
board  a  certified  copy  of  the  election  returns  from  Kickapoo  precinct, 
Leavenworth  county,  Kansas  Territory,  for  the  election  held  in  said 
precinct  on  the  21st  day  of  December,  A.  D.  1857. 

On  motion,  the  board  adjourned  until  to-morrow  morning  at  9  o'clock. 

SCOTT  J.  ANTHONY,  Clerk. 

Thursday,  January  21,  1858. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  and  Pickering. 

Mr.  O.  B.  Williams,  B.  0.  Thompson,  J.  W.  Stone,  and  Elisha 
Willett,  were  appointed  and  sworn  as  assistants  to  the  sergeant-at-arms. 

Subpoenas  were  issued  by  the  president  of  the  board  for  the  follow- 
ing named  witnesses,  to  wit :  G.  B.  Redman,  to  appear  and  testify, 
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and  to  bring  with  him  the  poll-books  of  Delaware  City  precinct :  also 
for  A.  Sturgis,  John  C.  Grinter,  Alexander  Ralston,  Lieutenant 
Harrison,  United  States  army,  William  H.  Elliott,  Joseph  Co  well, 
Mr.  Hani  11,  B.  F.  Robinson,  Theodore  Garrett,  William  Hurt,  James 
H.  Churchill,  Peter  H.  Myers,  J.  G.  Williams,  Samuel  Edwards, 
William  Franklin,  William  Redmon,  and  John  Calhoun. 

Attachments  were  issued  for  John  Calhoun  and  William  Franklin. 

The  following  named  persons  were  sworn  and  testified,  to  wit : 
John  A.  Brown,  captain  United  States  army,  William  W.  Gallagher, 
Bichard Hathaway,  William  H.Elliott,  Joseph Cowell, Thomas  Hanill, 
and  Lieutenant  A.  G.  Harrison,  United  States  army.     Adjourned. 

SCOTT  J.  ANTHONY,  Clerk. 

Friday,  January  22,  1858. 

Board  met  pursuant  to  adjournment.  Present :  Adams,  Abbott, 
Ewing,  Green,  and  Pickering. 

A  snbncena  was  issued  for  James  E.  Bruce. 

The  following  witnesses  were  sworn  and  testified,  to  wit:  Alexander 
Balaton,  J.  H.  Noteware,  James  M.  Churchill,  Andrew  Sturgis, 
Sylvester  Louring,  Green  B.  Redman,  who  brought  before  the  board 
the  election  returns  and  poll  lists  of  Delaware  Precinct,  Leavenworth 
county,  Kansas  Territory,  for  the  election  of  the  4th  of  January,  A. 
D.  1868,  for  state  officers  and  members  of  the  legislature,  under  the 
Lecompton  constitution. 

Adjourned  until  to-morrow  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Saturday,  January  23,  1858. 

Board  met.  Present:  Adams,  Abbott,  Ewing,  Pickering  and  Green. 
Mr.  E.  L.  Taylor,  having  reported  himself  before  the  board  as  one  of 
the  commissioners  appointed  by  the  governor  and  legislative  assembly, 
the  form  of  oath  taken  by  the  other  members  was  duly  administered 
by  the  president ;  after  which  he  took  his  seat  as  a  member  of  the 
board. 

Subpoenas  were  issued  by  the  president  for  J.  M.  Miller,  John  L. 
Thompson,  John  D.  Henderson,  and  Wm.  Ash  ton. 

Henderson  and  Ashton  not  complying  with  the  writ  of  subpoena, 
attachments  were  issued  for  them. 

The  following  witnesses  were  sworn  and  testified,  to  wit:  James  C. 
Grinter,  James  E.  Bruce,  Henry  C.  Fields,  and  Wm.  Ashton. 

On  motion,  the  board  adjourned  until  Monday  morning  at  9  o'clock 

SCOTT  J.  ANTHONY,  Clerk. 

Mondat,  January  25,  1858. 

Board  met  pursuant  to  adjournment.  Present :  Adams,  Abbott, 
Ewing,  Oreen,  Pickering,  and  Taylor. 

Subpoenas  were  issued  for  John  Baker,  Lucien  J.  Eastin,  J.  J. 
Clarkson,  Marion  Todd,  James  Findlay,  Geo.  H.  Stephens,  H.  C. 
Bradley,  and  Mr.  Lester;   also  attachments  for  Peter  H.  Myers, 

H.  Rep.  Com.  3Y7 14 
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Samuel  E.  Edwards,  J.  W.  Williams,  M.  Miller,  John  L.  Thompson, 
George  H.  Stephens,  and  H.  C.  Bradley. 

The  following  named  witnesses  were  examined,  after  being  duly 
sworn,  to  wit :  James  R.  Whitehead,  W.  W.  Gallagher,  Lncien  J. 
Eastin,  John  D.  Henderson,  Charles  F.  Laiblin,  John  Barker,  and 
John  L.  Thompson. 

On  motion,  adjourned  until  to-morrow  morning  at  9  o'clock. 

SCOTT  J.  ANTHONY,  Clerk. 

Tuesday,  January  26, 1868. 

Board  met.  Present:  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

Subpoenas  were  issued  by  the  president  for  J.  G.  Spivy  and  A. 
B.  Miller. 

The  following  witnesses  were  sworn  and  examined,  to  wit :  George 
H.  Stephens,  H.  C.  Bradley,  J.  H.  Noteware,  J.  G.  Spivy,  and  A* 
B.  Miller. 

Adjourned  until  to-morrow  morning  at  9  o'clock. 

SCOTT  J.  ANTHONY,  Clerk. 

Wednesday,  January  27,  1858. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

Marion  Todd  and  Isaac  Munday  were  swornand  testified ;  after 
which  the  board  adjourned  until  to-morrow  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Thursday,  January  28,  1868. 

Board  met  pursuant  to  adjournment.  Present:  Adams,  Ewing, 
Abbott,  Green,  Pickering,  and  Taylor. 

A  subpoena  was  issued  by  the  president  for  B.  J.  Franklin. 

B.  J.  Franklin,  Jno.  C.  Vaughan,  and  Wm.  Turner  were  sworn 
and  testified. 

On  motion,  the  board  adjourned,  to  meet  at  Lawrence,  Douglas 
county,  Kansas  Territory,  at  call  of  the  president. 

SCOTT  J.  ANTHONY,  Clerk. 

Lawrence,  Douglas  County,  K.  T., 

Saturday,  January  30,  1858. 

Board  met,  at  call  of  the  President,  at  the  office  of  the  probate  judge 
of  Douglas  county,  K.  T.  Present :  Adams,  Abbott,  Ewing,  Picker- 
ing, and  Taylor. 

Subpoenas  were  issued  by  the  president  for  L.  A.  Haclane,  Major 
Boiling,  J.  B.  Newsome,  J.  M.  Sherrard,  and  Oliver  Deifendorf ;  also 
for  L.  A.  Maclane  to  bring  before  the  board  all  the  returns  for  the 
vote  upon  the  Lecompton  constitution  held  upon  the  2 1st  of  December, 
1857,  and  for  officers  under  the  constitution,  held  on  the  4th  of  Janu- 
ary, A,  D.  1858 ;  also  an  abstract  of  all  the  votes  counted  by  Ool- 
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boon  and  the  names  of  the  commissioners  appointed  for  the  several 
counties  in  the  Territory  by  Calhonn. 

Maclane,  Newsome,  and  Sherrard  were  sworn  and  testified ;  after 
which  the  board  adjourned  until  Monday  next  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Monday,  February  1, 1858. 

Board  met  at  the  Masonic  Hall,  in  Lawrence.    Present :  Adams, 
Abbott,  Ewing,  Pickering,  and  Taylor. 
Subpoenas  were  issued  for  0.  F.  Currier  and  Wm.  Y.  Roberts. 
Carrier  and  Roberts  were  examined  and  sworn. 
Board  adjourned,  to  meet  at  the  same  place  to-morrow  at  9  o'clock 

SCOTT  J.  ANTHONY,  Clerk. 

Tuesday,  February  2, 1858. 

Board  met.  Present:  Adams,  Abbott,  Ewing,  Pickering,  and 
Taylor. 

Oliver  Deifendorf  was  sworn  and  examined. 

Subpoenas  and  attachments  were  issued  for  L.  A.  Maclane  to  appear 
before  the  board  and  show  cause  why  he  had  not  complied  with  the 
subpoena  commanding  him  to  bring  before  them  the  election  returns 
for  the  elections  of  the  21st  of  December  and  of  the  4th  of  January ; 
alio  subpoenas  and  attachments  for  J.  M.  Sherrard,  Mr.  Findlay,  N. 
C.  Williams,  Theo.  F.  Garrett,  Isaac  Munday,  and  James  C.  Grinter, 
to  appear  and  testify. 

Board  adjourned,  to  meet  again  to-morrow  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Wednesday,  February  3, 1858. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

The  probate  judge  of  Douglas  county,  on  complaint  of  the  board, 
bad  issued  a  search  warrant  directing  the  sheriff  cf  said  county  to 
search  in  and  about  the  office  of  the  surveyor  general  at  Leoompton, 
and  in  and  about  the  building  adjacent  thereto,  for  the  election  returns 
for  the  elections  held  in  the  several  precincts  in  the  Territory  on  the 
21st  day  of  December,  1867,  and  4th  of  January,  1858.  On  such  re- 
turn* being  produced  before  the  court,  the  judge  ordered  that  they  be 
given  in  charge  of  the  board  of  commissioners  for  the  investigation  of 
election  frauds,  for  the  purpose  of  aiding  in  their  investigation,  for  a 
space  of  time  not  to  exceed  ten  days ;  then  they  be  delivered  to  the 
governor  of  the  Territory,  to  be  by  him  given  into  the  possession  of 
the  proper  custodian  of  the  same. 

Samuel  J.  Jones,  H.  Miles  Moore,  and  George  W.  Perkins  were 
sworn  and  testified. 

On  motion,  the  board  adjourned  until  to-morrow  morning  at  9 
o'clock. 

SCOTT  J.  ANTHONY,  Clerk. 
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Thursday,  February  4, 1868. 

Board  met  pursuant  to  adjournment.    Present :  Adams,  Abbott, 
Ewing,  Green,  Pickering,  and  Taylor. 

George  C.  Vanzandt,  Isaac  Munday,  and  James  C.  Grinter  were 
sworn  and  testified. 

Adjourned  until  to-morrow  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Friday,  February  5,  1858. 

Board  met.  Present :  Adams,  Abbott,  Green,  Pickering,  and 
Taylor. 

Subpoenas  were  issued  for  N.  B.  Brooks  and  N.  C.  Ransom,  who 
appeared  before  the  board,  were  sworn  and  testified. 

On  motion,  the  board  adjourned  until  to-morrow  morning  at  9 
o'clock. 

SCOTT  J.  ANTHONY,  (fork. 

Saturday,  February  6,  1858. 

Board  met.  Present:  Adams,  Abbott,  Green,  Pickering,  and 
Taylor. 

Subpoenas  were  issued  for  Governor  J.  W.  Denver  and  George  W. 
Deitzler. 

J.  W.  Denver,  George  W.  Deitzler,  Charles  Mayo,  and  James  F. 
Walker  were  sworn  and  testified. 

Subpoenas  were  then  issued  for  Wm.  H.  Cole  and  Loton  W.  Jones ; 
after  which  the  board  adjourned  until  Monday  next  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Monday,  February  8,  1858. 

Board  met.  Present:  Adams,  Abbott,  Pickering,  Green,  and 
"Taylor. 

On  motion,  it  was  resolved  that  the  regular  hours  of  the  session  of 
this  board  shall  be  from  9  o'clock  a.  m.  until  12  o'clock  m.,  froml 
K)' clock  p.  m.  until  5  p.m.,  and  from  6  o'clock  p.  m.  until  9  p.  m.; 
and  that  no  member  of  the  board  shall  absent  himself  from  the  regular 
hours  of  session  without  permission  from  a  majority  of  the  members 
present. 

On  motion,  it  was  ordered  that  the  board  proceed  to  make  oat  a 
report  from  the  evidence  of  frauds  at  the  elections  of  the  21st  December 
and  4th  of  January,  which  they  have  before  them,  and  that,  in  order 
to  expedite  matters,  each  member  of  the  board  take  charge  of  the 
evidence  procured  relating  to  some  one  precinct,  and  make  out  a  re- 
port for  that  precinct  alone,  and  that  the  making  out  these  reports 
shall  not  interfere  with  the  examination  of  witnesses. 

On  motion,  the  board  adjourned  until  to-morrow  at  the  regular  hour 
for  session. 

SCOTT  J.  ANTHONF,  Clerk. 
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Tuesday,  February  9, 1858. 

Board  met.  Present:  Adams,  Abbott,  Green,  Pickering,  and 
Taylor. 

Orderedy  That  copies  be  taken  from  the  poll-books  of  Kickapoo  pre- 
cinct, Leavenworth  county,  Oxford  and  Shawnee,  in  Johnson  county, 
and  Delaware  Agency  and  Delaware  City,  in  Leavenworth  county,  and 
that  copies  be  taken  for  both  elections  in  order  to  compare  the  lists  of 
names  recorded  on  said  poll-books. 

Ordered9  That  the  clerk  shall  make  a  copy  of  all  the  evidence  taken 
before  the  board,  or  which  shall  hereafter  be  taken. 

Isaac  Munday  and  James  C.  Grinter  were  sworn  and  testified. 

Board  adjourned,  to  meet  at  its  regular  hour  to-morrow  morning, 
after  issuing  subpoenas  for  John  T.  Ector,  John  Evans,  G.  Byram, 
D.  W.  Brown,  A.  A.  Cox,  Charles  Godfrey,  and  Oliver  J.  McFarland. 

SCOTT  J.  ANTHONY,  Clerk. 

Wednesday,  February  10, 1868. 

Board  met.  Present:  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

Subpoenas  were  issued  for  Charles  Torry  and  L.  S.  Boling. 

Loton  W,  Jones  and  Wm.  H.  Cole,  jr.,  were  sworn  and  testified. 

Mr.  Willett,  deputy  sergeant-at-arms,  reported  to  the  board  that 
he,  together  with  the  sergeant-at-arms,  who  had  been  sent  by  the 
board  for  witnesses  residing  in  Johnson  county,  were  not  sufficiently 
strong  to  bring  such  witnesses  before  the  board ;  that  the  witnesses 
had  armed  themselves,  and  were  preparing  to  resist  by  force  the  au- 
thority of  the  board. 

On  motion,  it  was  resolved  that  the  sergeant-at-arms  be  empowered 
to  summon  to  hi8  aid  and  deputize  any  number  of  men  he  might  deem 
sufficient,  not  to  exceed  twenty-five,  to  aid  in  the  execution  of  such 
writs  of  subpoena  as  he  had  in  his  possession  to  serve  upon  the  judges 
and  clerks  of  election  in  Johnson  county. 

On  motion,  the  board  adjourned  until  to-morrow  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Thursday,  February  11,  1858. 

Board  met  at  the  regular  hour.  Present :  Adams,  Abbott,  Ewing, 
Green,  Pickering,  and  Taylor. 

Thomas  Ewing,  jr.,  Samuel  Walker,  L.  S.  Boling,  and  Elias  S. 
Dennis,  United  States  marshal,  were  sworn  and  testified. 

Board  adjourned. 

SCOTT  J.  ANTHONY,  Clerk. 

Friday,  February  12,  1858. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

Thomas  Ewing,  jr.,  was  sworn  and  testified ;  after  which  the  board 
adjourned. 

SCOTT  J.  ANTHONY,  Clerk. 
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Saturday,  February  13,  1858. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  Pickering, 
and  Taylor. 

The  following  witnesses  were  sworn  and  testified,  to  wit:  J.  Sabin, 
A.  A.  Cox,  Oliver  J.  W.  McFarland,  B.  F.  Dare,  Charles  Godfrey, 
and  David  W.  Brown. 

On  motion,  adjourned  until  Monday  next  at  9  o'clock  a.  m. 

SCOTT  J.  ANTHONY,  Clerk. 

Monday,  February  15,  1658. 

Board  met.  Present :  Adams,  Abbott,  Ewing,  Green,  and  Picker- 
ing. 

Mr.  Samuel  C.  Pomeroy  was  sworn  and  testified. 

On  motion,  it  was  resolved  that  when  the  board  adjourn  they  ad- 
journ to  meet  at  Leavenworth  City ;  and  that  copies  be  made  of  all 
the  evidence  taken  before  the  board,  and  it,  together  with  a  certified 
copy  of  the  journal,  be  forwarded  to  Washington  by  a  special  mes- 
senger at  the  earliest  possible  peiiod. 

Ordered,  That  Henry  J.  Adams,  Thomas  Ewing,  jr.,  and  Henry  T. 
Green  be  appointed  a  committee  to  superintend  the  preparing  of  the 
report  to  be  printed,  and  also  to  select  a  messenger  to  take  charge  of 
the  certified  copies  of  testimony,  &c,  to  be  forwarded  to  Washington, 
and  that  the  other  members  of  the  board  be  excused  from  further 
attendance  unless  called  together  by  the  president. 

On  motion,  the  board  adjourned. 

SCOTT  J.  ANTHONY,  Clerk. 

I  do  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of 
the  journal  of  proceedings  of  the  board  of  commissioners  for  the  in- 
vestigation of  election  frauds,  as  recorded  by  me  while  said  board  was 
in  session. 

SCOTT  J.  ANTHONY, 
Clerk  of  the  Board  of 


OXFORD  PRECINCT. 

January  4, 1858,  and  December  21,  1857. 

No.  69.  Charles  Mayo,  "recalled." 
45.  William  Y.  Roberts. 
5T.  James  F.  Walker. 
73.  David  Upham. 

65.  Elias  S.  Dennis,  United  States  marshal. 
68.  A.  A.  Cox,  "recalled." 
70.  B.  F.  Dare. 

SHAWNEE  PRECINCT. 

No.  59.  Charles  Mayo. 
"   45.  William  Y.  Roberts. 


No.  68.  A.  A.  Cox. 


SPRING  HILL. 

January  4. 
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No.  59. 

Charles  Mayo  being  6 worn,  deposes  and  says : 

I  reside  at  Olatha,  in  Johnson  county,  Kansas  territory ;  was  there 
at  the  election  on  the  4th  of  January.  I  know  of  nothing  fraudulent 
in  the  conducting  of  that  election  at  that  precinct. 

Under  an  act  of  the  territorial  legislature  I,  together  with  Benja- 
min F.  Dare,  were  appointed  commissioners  to  take  a  census  of  the 
township  of  Oxford ;  Samuel  M.  Connatzen  and  myself  were  appointed 
to  take  the  census  of  Shawnee ;  both  in  Johnson  county.  I  went  up 
on  that  duty  on  the  21st  of  January ;  went  over  all  the  township  of 
Oxford,  and  the  whole  number  of  white  male  inhabitants  over  twenty- 
one  years  of  age  then  residing  in  the  township  was  forty-two. 

I  performed  that  duty  fairly  and  impartially  to  the  best  of  my 
ability,  according  to  the  act  appointing  me  to  take  such  census.  The 
act  required  me  to  take  the  names  of  every  free  white  male  inhabitant 
o?er  twenty-one  years  of  age,  and  to  visit  every  house,  tent,  or  cabin 
in  which  I  could  find  inhabitants.  The  act  also  required  me  to  take 
the  date  of  settlement  of  every  inhabitant.  Out  of  the  forty-two  only 
fourteen  dated  their  residence  prior  to  the  fifth  of  April,  1857.  I 
also  went  over  the  whole  township  of  Shawnee,  visited  every  house, 
and  the  whole  number  of  white  male  inhabitants  over  the  age  of 
twenty-one  years  was  one  hundred  and  fifteen.  I  performed  the  duties 
in  the  same  manner  and  with  the  same  faithfulness  as  at  Oxford.  I 
have  learned  that  the  vote  of  Shawnee,  at  the  election  of  the  4th  of 
January,  was  eight  hundred  and  ninety-four  ;  and  at  Oxford,  at  the 
same  election,  between  seven  and  eight  hundred. 

CHARLES  MAYO. 

Recalled.  I  have  examined  the  poll  books  of  the  election  held  for 
Shawnee  township  on  the  4th  of  January,  1858,  now  before  this 
board,  which  contains  a  list  of  nine  hundred  and  thirty-six  names  of 
persons  as  having  voted  at  that  place  on  that  day.  I  have  carefully 
compared  the  same  with  the  census  returns  of  that  township,  of  which 
I  have  before  testified.  I  find  that  poll-book  contains  but  fifty-eight 
names  which  are  also  upon  that  census  list.    I  also  find  upon  that 

r>ll-book  the  names  of  several  persons  who  live  in  Westport,  Missouri, 
also  find  the  name  of  William  Fisher,  jr.,  whom  I  know  to  reside 
in  Kansas  city,  Missouri,  upon  the  poll-books  as  voting  at  Shawnee 
on  that  day  and  at  the  Delaware  Crossing  precinct  also. 

If  the  other  hundreds  which  appear  upon  the  poll-books  of  December 
21st.  and  January  4th.,  and  not  on  the  census  list,  were  residents  of 
8hawnee  and  of  Oxford  when  the  census  was  taken,  I  should  have 
known  it ;  but  I  did  not  find  them.  I  saw  in  taking  the  census  of 
Shawnee  and  Oxford  several  houses  that  were  not  then  inhabited  ;  I 
inquired  of  the  nearest  inhabitants  who  had  formerly  resided  there, 
and  took  the  names  of  all  such  as  I  could  learn  to  be  actual  residents. 

CHARLES  MAYO. 

Recalled.  I  have  carefully  oompared  the  poll-books  of  the  election 
at  Oxford  held  January  4th,  1858,  with  the  poll-book  of  the  election 
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held  December  21,  1867,  at  the  same  precinct — the  former  indicating 
738  votes,  and  the  latter  1,266  votes ;  and  I  find  bat  two  hundred  and 
twenty-seven  (227)  names  that  are  upon  both  poll-books. 

CHARLES  MATO. 

No.  45. 

William  Y.  Roberts,  being  called,  affirms : 

I  reside  in  Wyandott,  Leavenworth  county,  Kansas  Territory. 
I  was  present  at  Leoompton  at  the  opening  and  counting  of  the 
election  returns  for  the  election  of  the  4th  of  January,  1858,  for  officers 
under  the  Leoompton  constitution.  I  examined  the  poll-books  of 
Oxford  and  Shawnee,  in  Johnson  county.  At  Oxford  precinct  the 
poll-books  showed  seven  hundred  and  thirty-eight  names ;  at  Shawnee 
precinct  nine  hundred  and  thirty-six  names  were  recorded  on  the 
poll-books. 

The  tally-papers  of  both  the  precincts  mentioned  above  were  made 
out  in  the  same  style,  and  so  nearly  alike  as  to  induce  me  to  believe 
that  they  were  made  out  by  the  same  man. 

WILLIAM  T.  ROBERTS. 

No.  57. 

Jambs  F.  Walker,  being  duly  sworn,  deposes  as  follows  : 

I  reside  in  Leoompton,  Douglas  county,  K.  T.;  am  a  constable  in 
Leoompton  township. 

I  was  at  Oxford  precinct,  in  Johnson  county,  K.  T.,  at  the  election 
in  said  precinct  for  officers  under  the  Leoompton  constitution  ;  went 
there  at  the  request  of  United  States  Marshal  Dennis,  who  promised 
me  protection  if  I  would  go  there ;  got  there  just  as  the  polls  opened 
in  the  morning.  I  found  Marshall  Dennis  there  with  a  company  of 
United  States  troops.  The  troops  were  stationed  about  forty  rods  from 
the  place  of  voting,  with  their  arms  stacked. 

Oxford  is  in  Kansas,  just  on  the  Missouri  line,  adjoining  the  town 
of  Little  Santa  Fee ;  a  street  divides  the  towns  from  each  other. 

The  judges  were  strangers  to  me,  but  I  learned  that  the  names  of 
two  of  them  were  G.  C.  Catron  and  Nonnan ;  the  other  I  did  not  learn 
the  name  of. 

The  house  where  the  polls  were  opened  was  just  across  the  street 
from  the  Missouri  line.  Catron  announced  the  polls  opened,  and 
called  upon  all  persons,  no  matter  where  they  were  from,  to  come  up 
and  vote.  There  was  a  rush  for  the  polls  by  a  crowd  of  men.  I  got 
to  the  polls  as  soon  as  I  could,  but  there  must  have  been  ten  to  fifteen 
votes  polled  when  I  got  there.  I  saw  one  man  vote  just  as  I  got  there; 
Catron  took  his  vote  and  said  to  him  "  all's  right,  say  nothing.'9  I 
watched  the  man  and  saw  him  talking  with  another  person,  inquiring 
how  the  folks  were  down  below.  I  went  to  him  and  asked  him  where 
he  lived  ;  he  told  me  in  Missouri.  There  was  a  large  crowd  of  men 
about  the  polls  when  they  were  first  opened,  who  had  come  in  from 
Missouri.  After  they  voted  they  got  upon  their  horses  and  went  back 
into  the  State  again.  Others  were  coming  and  going  all  daj  ;  some 
on  horse  back  and  others  in  wagons. 
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I  challenged  three  men  who  offered  to  vote ;  tbey  refused  to  be 
sworn  and  left  the  polls  without  voting  at  that  time.  After  I  left  the 
polls  they  came  bade  and  voted.  I  remained  at  the  place  where  the  votes 
were  handed  in  from  9}  o'clock  a.  m.  until  about  noon,  challenging. 

The  fourth  man  that  I  challenged  the  judges  would  not  swear,  but 
asked  him  if  he  lived  in  Kansas ;  he  made  no  reply. 

I  told  them  that  that  was  not  the  question.  I  wanted  to  know  if 
he  lived  in  Kansas.  He  drew  a  revolver  and  said,  "God  damn  you,  it 
is  none  of  your  business/'  The  judges  then  asked  him  if  he  had  a 
claim  in  Kansas.  I  asked  him  if  he  then  lived  or  ever  had  lived  in 
Kansas.     He  said  that  he  did  not,  but  had  a  claim  here. 

Catron  said  that  was  sufficient.  I  asked  him  to  read  the  governor's 
proclamation,  and  showed  him  one.  He  refused  to  read  it ;  and  I  com- 
menced to  read  it  to  him.  He  said  to  me,  "  God  damn  you,  go  back  to 
Lecompton  and  challenge  votes  there ;  we  can  attend  to  our  own 
business  here." 

Captain  Bledsoe,  who  was  a  member  of  the  constitutional  conven- 
tion at  Lecompton,  came  up  to  me  with  a  revolver  in  his  hand  and 
said  to  me,  "  God  damn  you,  you  will  never  live  to  see  Lecompton  if 
yon  don't  get  away  from  here."  He  asked  me  if  I  was  going  to  vote 
there.  I  told  him  that  I  claimed  the  right  of  voting  for  the  State 
ticket.  He  replied  that  I  nor  no  other  abolitionist  should  vote  there. 
I  did  not  vote  that  day.  I  saw  several  free  State  men  come  up  to  vote, 
bat  after  seeing  what  was  going  on  went  away  without  voting.  I 
have  seen  the  returns  from  there  since,  and  there  was  no  free  State 
votes  polled.  During  the  time  I  was  at  the  window,  there  were  only 
about  twelve  votes  polled.  The  judges  called  out  repeatedly  to  have 
the  people  come  up  and  vote  without  any  fear.  While  I  was  there 
challenging,  the  judges  would  not  swear  any  one  who  was  challenged, 
bat  told  them  if  they  had  a  claim  in  the  Territory  they  were  voters ; 
along  towards  noon  the  crowd  around  appeared  to  be  getting  drunk ; 
the  judges  of  election  had  been  handed  in  the  second  bottle  of  liquor, 
and  were  getting  high ;  they  were  all  making  threats  against  me  if 
I  did  not  leave  the  window.  Some  one  came  up  to  me  and  told  me 
that  two  men  were  behind  me  with  revolvers  and  would  shoot  mo  if  I 
did  not  leave.  The  United  States  marshal  had  told  me  here  that  I 
should  have  protection,  and  that  if  I  could  point  out  any  who  voted 
from  Missouri  he  would  arrest  them.  I  went,  after  leaving  the  win- 
dow, to  find  the  marshal ;  found  him  behind  the  house  with  Jack 
Thompson,  of  Lecompton,  drinking  liquor.  I  think  Thompson  was  a 
member  of  the  constitutionol  convention.  I  asked  him  to  protect  me 
in  challenging  illegal  voters,  and  pointed  out  one  man  who  was  from 
Missouri,  who  had  voted,  and  asked  to  have  him  arrested.  He  paid 
no  attention  to  my  request  to  have  the  man  arrested  ;  and  said  he 
guessed  I  could  go  back  ;  that  they  were  only  threatening  me,  but  said 
it  would  do  no  good  to  challenge,  as  they  would  not  swear  any  one 
that  was  challenged. 

Revolvers  had  been  drawn  upon  me  four  different  times  before  I 
left.  I  told  the  marshal  this,  but  he  told  me  that  he  guessed  it  was 
only  to  threaten  me. 

I  did  not  go  back  to  the  window  again,  but  stood  back  where  I  could 
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see,  and  saw  the  judge  receiving  votes  very  fast — as  fast  as  they  could 
write  down  names.  I  remained  there  about  half  an  hour  afterwards, 
and  then  went  up  to  Olatha.  Nearly  all  the  men  who  voted  would 
cross  back  into  Missouri. 

I  do  not  think  there  are  to  exoeed  thirty  votes  in  the  precinct.  I 
have  seen  the  tally  list  since  the  election.  I  think  the  vote  was  seven 
hundred  and  ninety-five  for  the  democratic  ticket,  and  none  for  the 
free  State. 

JAS.  F.  WALKER. 


No.  73. 

David  Upham,  being  sworn,  deposes  and  says : 

I  was  at  Oxford  precinct,  Johnson  county,  E.  T.,  at  the  election 
for  officers  under  the  Lecompton  constitution,  on  the  4th  of  January, 
1858  ;  arrived  there  about  five  minutes  before  the  polls  opened  in  the 
morning ;  were  not  many  persons  there  when  the  polls  opened.  The 
people  would  come  up  to  the  polls,  vote,  and  cross  over  into  Missouri, 
where,  I  understood,  they  lived.  Oxford  is  on  the  Missouri  line,  ad- 
joining the  town'of  Little  Santa  Fe,  in  Missouri.  Soon  after  the  polls 
opened,  Walker  went  up  to  challenge  illegal  voters.  The  first  man 
he  challenged  did  not  vote,  but  afterwards  the  judges  refused  to  swear 
any  one  who  was  challenged.  I  took  a  letter  from  Governor  Denver 
to  the  United  States  marshal ;  do  not  know  what  was  written  in  the 
letter.  After  the  letter  was  read  by  the  marshal,  11  r.  Dennis,  he  said 
to  me  that  I  and  the  two  friends  who  were  with  me  should  be  protected 
if  we  challenged  illegal  voters.  The  United  States  troops  were  sta- 
tioned some  three  hundred  yards  from  the  polls. 

The  crowd  about  the  polls  said  that  we  should  not  challenge  voters, 
and  some  of  them  threatened  that  if  we  did  not  leave  they  would 
"  blow  our  damned  brains  out." 

We  remained ,  about  there  until  afternoon.  I  left  then.  The 
marshal  did  not  bring  his  troops  near  enough  to  the  window  to  be  of 
any  service  to  us. 

The  voters,  as  soon  as  they  had  voted,  would  cross  over  into  Mis- 
souri.    They  were  coming  and  going  from  there  until  I  left. 

I  should  think  that  thirty-five  was  the  extent  of  the  legal  votes 
that  could  be  polled  at  that  precinct ;  am  satisfied  from  what  I  have 
seen  that  that  is  all  the  votes  that  can  be  polled. 

The  judges  of  election  took  the  ground  that  every  person  who  had 
a  claim  in  Kansas  could  vote.  I  asked  a  great  many  who  voted  what 
part  of  the  Territory  they  lived  in.  They  said  they  lived  in  Missouri, 
but  had  claims  in  that  vicinity. 

There  are  but  very  few  houses  in  the  precinct.  The  crowd  about 
the  polls  said  that  no  free  State  men  should  vote  at  that  precinct.  The 
character  of  the  crowd  was  such,  and  they  used  such  threatening  lan- 
guage to  us,  that  we  could  not  consider  it  safe  to  remain. 
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Mr.  Walker,  who  was  challenging  votes,  was  told  by  the  judges 
tbat  it  was  useless  to  challenge  any  one,  as  they  knew  whether  they 
were  voters  or  not,  and  it  was  useless  to  ask  any  questions. 

DAVID  UPHAM. 


No,  65, 

Elias  6.  Dbnnis,  being  sworn,  deposes  and  says : 

I  reside  in  Leavenworth  City,  K.  T. ;  am  United  States  marshal 
for  the  Territory. 

I  was  informed  by  Governor  Denver  that,  with  the  exception  of 
those  at  Fort  Scott,  the  United  States  troops  in  the  Territory  would 
report  to  me  and  my  deputies,  at  such  precincts  in  the  Territory 
m  I  might  think  advisable  to  conduct  the  election  of  the  4th  of  January, 
1858.  I  took  charge  of  one  company  of  troops  at  Oxford  ;  Captain 
Barry's  company  reported  to  me  there  on  the  morning  of  the  election. 
He  was  in  command  of  a  company  of  artillery.  I  reached  there  about 
eight  o'clock  a.  m.  I  can't  say  that  I  saw  anything  that  day  to  deter 
any  bonafida  resident  from  voting. 

1  was  about  the  polls  pretty  much  all  day  ;  did  not  see  any  pistols 
drawn,  but  in  the  evening  heard  that  pistols  had  been  drawn  during 
the  day ;  did  not  see  much  of  a  crowd  about  the  polls  at  any  one 
time— not  more  than  fifteen  or  twenty  I  should  think  ;  I  saw  a  good 
many  come  up  and  vote,  and  go  immediately  away— some  did  not  get 
off  from  their  horses  ;  after  they  voted,  they  would  many  of  them  go 
on  the  road  towards  Missouri ;  the  place  of  voting  was  about  one- 
fourth  of  a  mile  from  the  Missouri  state  line  ;  I  did  not  know  a  man 
who  voted  there  that  day  ;  I  had  an  idea  in  my  own  mind  as  to  where 
the  voters  came  from  ;  I  saw  some  men  cross  over  from  Missouri. 

I  told  the  judges  of  election  that  I  had  troops  there  for  the  purpose 
of  protecting  every  man  in  his  right  of  voting,  and  that  every  man 
should  have  the  right  of  challenging  voters. 

There  were  some  men  came  to  me  with  a  letter  from  Governor  Den- 
ver. They  stated  to  me  that  they  came  for  the  purpose  of  challenging 
voters.  I  told  them  that  I  would  protect  them  in  doing  so.  I  heard 
these  men  challenge  voters.  Do  not  know  whether  the  judges  swore 
those  who  were  challenged  or  not.  They  staid  there  until  about  noon, 
and  they  left.  Not  many  men  voted  after  they  left.  It  was  my  im- 
pression at  the  time  that  the  challenging  did  no  good  ;  that  it  did  not 
prevent  any  one  from  voting.  I  did  not  challenge  any  votes.  Did 
not  think  it  was  my  duty  to  do  so.  If  any  man  had  voted  who  I 
knew  was  an  illegal  voter  I  should  have  arrested  him.  I  might  have 
had  my  suspicions  as  to  where  some  came  from,  but  did  not  know  any 
nian  who  voted  to  be  a  non-resident.  Most  of  those  who  voted  either 
came  up  or  down  the  Santa  Fe  road,  which  divides  Missouri  from 
Kansas.  Very  few  came  from  a  westerly  direction.  Four-fifths  of 
them  came  from  the  Santa  Fe  road.  I  had  an  idea  from  the  men, 
*nd  from  the  direction  in  which  they  came,  that  they  came  from  Mis- 
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souri.  When  the  men  voted  they  generally  came  in  small  squad*  ; 
only  a  few  at  a  time  voted,  and  immediately  went  away.  A  large 
majority  went  in  the  direction  of  Westport,  Missouri.  The  portion 
of  country  which  I  passed  through  was  very  sparsely  settled.  I  might 
have  seen  half  a  dozen  houses  in  the  direction  which  I  came,  but  not 
more  than  that.  The  country  is  a  prairie  country,  and  a  person  can 
see  a  long  distance  each  side  of  the  road.  I  did  not  see  any  thing 
that  I  could  call  a  farm.  I  have  been  up  and  down  tte  precinct, 
and  should  think,  from  what  I  have  seen,  that  there  were  not  over 
75  voters  in  the  precinct.  It  is  in  an  Indian  country.  At  the  town 
of  Oxford  there  are  some  ten  or  twelve  houses,  I  should  judge,  all 
told,  including  shops  and  stores,  and  all  the  buildings  there.  There 
is  no  hotel  there. 

I  think  I  inquired  two  or  three  times  during  the  day  how  many 
votes  had  been  polled,  but  the  clerks  said  they  had  not  numbered  the 
list,  and  could  not  tell  me.  I  inquired  just  before  the  polls  closed  in 
the  evening,  and  told  them  that  I  did  not  care  if  I  could  come  within 
fifty  of  the  number,  and  they  could  tell  that  by  counting  the  number 
of  pages  written  over.  One  of  the  clerks  commenced  counting  over 
the  pages,  and  as  he  did  so,  one  of  the  judges  stepped  between  the 
clerk  and  the  window,  before  which  I  was  standing,  so  that  I  could 
not  see  the  number  of  pages.  After  turning  the  pages,  he  replied 
about  800  votes.  I  did  not  ask  to  see  the  poll-book  myself.  There 
were  no  votes  given  in  afterwards.  The  polls  closed  about  that  time. 
I  took  particular  notice,  so  as  to  form  an  opinion  as  to  the  number  of 
men  who  had  voted  during  the  day.  I  supposed  there  were  about 
250  votes  given  in.  Am  satisfied  that  it  did  not  differ  much  from 
250.  I  was  satisfied,  from  the  manner  of  the  judges  and  clerks,  that 
a  fraud  was  intended  by  them.  It  was  my  impression  at  the  time  I 
left  that  they  would  return  about  800  votes,  and  I  knew  if  they  did 
there  was  a  great  fraud  committed.  I  was  in  the  room  some  time  in 
the  morning,  before  the  polls  were  opened,  and  did  not  see  the  judges 
or  clerks  sworn.     Do  not  know  whether  they  were  sworn  or  not. 

The  election  was  conducted  differently  from  any  election  I  ever  at- 
tended before.  Every  thing  went  off  very  quietly.  The  persons 
voting  and  immediately  going  away.  At  the  time  the  polls  closed 
the  clerks  were  writing  on  the  sixth  page  of  the  poll-book.  I  had 
taken  notice  during  the  day,  and  knew  just  the  number.  There  were 
about  six  names  written  on  the  sixth  page  when  the  polls  closed,  I 
have  been  shown  by  the  board  the  poll-books  of  that  precinct  for  the 
election  on  that  day ;  and  counting  the  pages  as  they  were  written 
on  at  the  close  of  the  election  there  would  have  been  about  270  names. 
These  poll-books  now  return  738  names.  At  the  time  the  polls  closed 
the  names  on  the  list  were  not  numbered.  I  find  that,  on  the  poll- 
book  before  the  board,  the  names  are  all  numbered.  These  poll-books 
give  the  names  of  James  H.  Nonnan,  C.  C.  Catron,  and  J.  L.  Ector, 
as  judges  of  election,  and  J.  D.  Conner  and  J.  Hollingsworth  as 
clerks.  I  think  these  names  are  the  same  as  were  given  me  the  day 
of  election.  There  have  been  names  added  to  the  poll-lists  since  the 
polls  closed  that  night.  I  was  at  Shawnee,  in  Johnson  county,  on 
the  night  preceding  the  election  of  the  4th  January.    Staid  at  the 
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in  that  place  all  night.  About  4  o'clock  on  the  morning  of  the 
election  Mr.  John  D.  Henderson  arrived  there.  He  told  me  that  he 
wm  just  from  Leavenworth. 

ELIAS  S.  DENNIS. 


No.  68. 

A.  A.  Cox,  being  duly  sworn,  deposes  and  says,  (February  13 :) 

I  reside  at  Olatha,  Johnson  county,  Kansas  Territory ;  was  appointed 
by  the  sheriff  of  the  county  to  go  down  to  Spring  Hill  and  hold  an 
election,  but  there  were  not  men  enough  to  open  the  polls,  and  we  did 
not  hold  any  election  on  the  21st  December.  I  was  appointed  by  Pat 
Owgrove,  who  is  the  sheriff  of  Johnson  county,  as  his  deputy  to  open 
the  polls  at  Spring  Hill  on  the  4th  of  January,  1858,  and  conduct  the 
election  there.  I  went  down.  The  polls  were  open  when  I  got  there, 
and  they  were  voting.  Mr.  Myrick,  Mr.  Maverty,  and  Ector  were 
the  judges  of  election. 

Spring  Hill  is  situated  near  the  State  line.  There  were  some  twenty- 
fire  or  thirty  men  there  during  the  day.  The  judges  of  election  were 
democrats.  The  vote  stood  twenty-four  free  State  and  six  democratic. 
The  judges  gave  me  the  poll-books,  but  I  lost  them  between  there  and 
Olatha.  I  was  to  deliver  the  poll-books  to  the  sheriff.  The  judges 
did  not  tell  me  to  give  them  to  any  one.  I  should  have  given  them 
to  the  probate  judge  if  he  had  been  there,  but  as  he  was  not  I  should 
hare  given  them  to  the  sheriff.  I  never  made  any  returns,  nor  certi- 
fied to  General  Calhoun  that  the  poll-books  were  lost. 

I  hare  been  at  Oxford,  but  never  was  there  at  an  election ;  should 
tiunk  it  was  settled  more  about  Oxford  than  about  Spring  Hill.  I 
think  Mr.  Ector  was  one  of  the  judges  of  the  election  on  the  4th  of  Janu- 
ary at  Oxford.  I  heard  Ector  say  that  the  vote  was  a  legal  one  at  Oxford 
precinct.  It  was  considered  that  a  man  who  lived  in  the  Territory  on 
election  day  was  a  voter.  I  think  that  Oxford  and  Shawnee  villages 
*re  about  the  same  size.  I  suppose  there  are  some  six  or  eight  houses 
occupied  between  Olatha  and  Oxford.  The  country  is  a  prairie 
country,  and  a  person  can  see  four  or  five  miles  from  the  road.  The  dis- 
tance is  twelve  miles.  I  should  think  there  were  not  more  than  fifteen 
voters  living  in  Oxford.  The  place  is  not  as  large  as  Olatha.  There 
ire  some  fifty  in  Olatha.  I  came  from  Kansas  City,  Mo.,  to  Johnson 
county,  some  time  last  summer.  I  came  from  South  Carolina  to 
Kansas  City.  I  kuow  William  Fisher,  jr. ,  of  Kansas  city ;  he  is  a 
merchant  there.  I  saw  him  at  Olatha  on  the  21st  December ;  did  not 
see  him  vote.  I  came  from  Spring  Hill  to  Olatha,  which  place  I 
reached  late  in  the  afternoon.  Mr.  Fisher  and  Mr.  Thatcher  were 
just  leaving  when  I  got  there.  There  must  be  in  the  neighborhood 
of  twelve  or  fifteen  men  in  Oxford  who  are  voters ;  do  not  know  how 
many  votes  were  polled  at  Oxford  on  the  21st  of  December.  I  under- 
stood that  there  was  a  pretty  good  vote.    I  have  just  been  shown  the 
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poll-books  of  that  precinct  by  the  board,  and  find  the  names  of  1,266 
voters  recorded.  This  is  the  poll-book  of  December  21, 1857.  I  have 
carefully  examined  the  poll-books  from  beginning  to  end.  I  find  in 
this  poll-book  only  names  of  four  persons  that  I  know.  These  names 
are :  Batt  Jones,  J.  H.  Nonnan,  Peter  Cosgrove,  and  J.  B.  Flanagan. 
Among  all  the  other  names  there  is  not  the  name  of  any  person  that 
I  ever  knew  or  heard  of  before  that  I  now  recollect. 

A.  A.  COX. 

Recalled.  At  the  election  held  on  January  4, 1858, 1  was  a  candi- 
date for  the  State  legislature,  under  the  Lecompton  constitution,  for 
the  county  of  Johnson,  Kansas  Territory.  I  was  put  in  nomination 
by  the  democratic  party  of  that  county.  I  canvassed  the  county  before 
the  election.  I  went  to  Oxford  to  make  a  speech,  but  when  I  arrived 
there  it  was  late  in  the  afternooon  ;  did  not  get  an  audience,  and  did 
not  speak.    I  made  one  speech  only,  and  that  was  at  Montioello. 

I  think  the  true  vote  of  the  county  would  be  about  five  or  six 
hundred.  I  have  never  been  able  to  account  for  the  very  large  vote 
heretofore  given  in  that  county. 

A.  A.  COX. 


No.  70. 

B.  F.  Dak  a,  being  sworn,  deposes  and  says : 

I  reside  in  Olatha,  Johnson  county,  K.  T.  I  have  lived  in  that 
voting  precinct  nine  months. 

I  know  some  people  in  Oxford  precinct.  I  should  think  that  there 
were  some  forty  or  fifty  voters  living  in  that  precinct ;  not  more  than 
that.  I  was  there  on  the  4th  of  January,  at  the  election  for  State 
officers  under  the  Lecompton  constitution ;  reached  there  early  in  the 
morning,  just  as  the  polls  opened.  There  were  some  150  or  200  men 
there.  Mr.  Walker,  of  Lecompton,  came  there  soon  after  ;  I  saw  him 
challenge  a  man  who  attempted  to  vote.  I  think  the  judges  did  not 
swear  him ;  if  they  did  the  man  voted.     Walker  was  asked  if  he  was 

Soing  to  stay  there  all  day  to  challenge.  He  said  that  he  did  not 
now  whether  he  should  or  not ;  that  he  had  a  right  to  do  so,  as  every 
ether  American  citizen  had,  if  he  saw  fit  to. 

I  have  been  told  that  there  are  ten  free  State  men  there,  and  that 
the  balance  are  democrats,  or  pro-slavery. 

Walker  challenged  half  a  dozen  or  more  who  offered  to  vote  ;  did 
not  see  any  one  sworn  by  the  judges.  The  persons  challenged  all 
voted.  I  saw  Mr.  Bledsoe  and  two  or  three  others  draw  pistols,  with 
the  apparent  intention  of  driving  Mr.  Walker  from  the  polls,  to  keep 
him  from  challenging. 

I  did  not  know  but  few  of  the  people  I  saw  there.  I  knew  Batt. 
Jones,  Captain  Bledsoe,  Ector,  and  Catron. 

Batt.  Jones,  Mr.  Ector,  and  Bledsoe  boarded  on  the  McKinney 
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frm,  in  Missouri.  Ector  and  Catron  were  judges  of  the  election.  I 
left  there  about  11  o'clock  a.  m.  I  should  judge  that  up  to  that  time 
there  were  40  votes  polled.  I  think  that  the  judges  returned  795  votes 
during  the  day  ;  have  never  seen  the  official  returns. 

Oxford  is  situated  on  the  Missouri  State  line.  Most  of  the  men  that 
I  saw  coming  into  Oxford  came  from  Missouri.  Some  came  on  horse- 
back,  some  in  wagons,  and  some  on  foot.  I  have  been  down  in  Mis- 
uari since  election ;  heard  men  say  that  their  friends  were  at  Ox'ord 
on  election  day  to  vote,  and  wanted  them  to  go.  Captain  Bledsoe 
Mid  that "  no  free  State  man  ought  to  be  allowed  to  vote,  and  he 
would  be  damned  if  they  should  vote  there." 

Captain  Bell,  who  was  one  of  the  clerks  at  Olatha,  on  the  21st  De- 
cember, told  me  that  William  Fisher  and  Thatcher,  of  Westport, 
came  to  the  window  and  voted,  and  said  that  they  had  voted  twenty 
times  at  Shawnee.  They  made  this  statement  after  they  had  voted, 
and  ftaid  they  would  vote  as  many  times  again  before  night. 

B.  F.  DARE. 


Delaware  Agency. 

IGnnter 1  7  Franklin 6 

2Munday 3  8  Cole 10 

3  Henderson 2  9  Munday,  recalled 8 

4  Noteware 4  10  Grinter,  recalled 9 

5  Miller 5  11  L.  S.  Boling 11 

GDeifendorf 1  12  Thomas  Ewing,  jr 12 


No.  21. 

Jaub  C.  Grinter  sworn,  (January  21.) 

I  was  at  Delaware  Agency,  in  Leavenworth  county,  Kansas  Terri- 
tory, at  the  election  held  there  on  the  4th  of  January,  A.  D.  1858  ; 
was  one  of  the  judges  of  election.  Delaware  Agency  is  on  the  Kan- 
sas river,  and  within  the  Delaware  Indian  reservation.  Theodore 
Garrett  and  Isaac  Munday  were  the  other  judges.  The  clerks  of  elec- 
tion were  William  Wilson  and  James  Findlay.  We  opened  thepolls 
between  9  and  10  o'clock  a.  m. ;  closed  them  about  sunset.  There 
were  forty-three  votes  cast  on  that  day.  There  was  one  person  who 
tried  to  vote  twice,  but  the  judges  would  not  permit  him ;  do  not 
recollect  his  name. 

I  do  not  know  of  any  person  voting  on  that  day  whom  I  knew  to 
be  a  non-resident.    Did  not  know  every  man  who  voted. 

I  examined  the  poll  list  after  the  polls  closed,  and  there  were  but 
forty-three  votes  polled.  Signed  the  poll-books  immediately  after  the 
polls  closed.  Signed  them  just  below  the  certificate.  The  certificate 
*u  written  just  below  the  list  of  names,  and  so  that  no  names  could 
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be  added  above  the  certificate.    I  screwed  up  the  ballot-box.     It  had 
been  used  before  as  a  money-box. 

Mr.  Garrett  gave  the  box  and  poll-books  to  a  man  by  the  name  of 
Henderson,  to  take  away.  The  man  was  there  when  the  polls  closed, 
and  took  it  away  with  him.  He  had  been  there  three  or  four  hours. 
I  do  not  know  his  first  name.  He  was  a  tall,  spare  man,  with  sandy 
beard. 

Mr.  Garrett  took  the  other  copy  of  the  poll-books.  Have  not  seen 
a  copy  since. 

Major  Robinson  was  there ;  spoke  of  Henderson  and  knew  him ; 
was  the  only  man  there  who  appeared  to  know  Henderson. 

I  have  lived  at  that  place  about  nine  years,  or  within  one  mile  of 
there  ;  am  well  acquainted  with  that  section  of  country.  The  place 
is  just  a  mile  from  the  Wyandott  lands ;  is  eight  miles  above  the 
mouth  of  the  Kansas  river.  Henderson  was  with  a  buggy.  There 
was  no  person  with  him. 

I  suppose  there  must  be  fifty  bona  fide  settlers  in  that  precinct.  I 
understood  that  Henderson  was  to  bring  the  ballot-box  ana  poll-books 
to  Leavenworth  city,  and  was  to  give  them  to  the  commissioners  ap- 
pointed by  John  Calhoun,  (president  of  the  Lecompton  convention.) 
The  poll-books  were  made  out  upon  three  sheets  of  paper,  wafered 
one  upon  the  other,  and  signed  at  the  bottom  of  the  third  sheet.  The 
third  sheet  had  some  names  upon  it.  They  were  all  numbered,  and 
the  number  43  was  upon  the  third  sheet  and  opposite  the  last  name. 
There  was  but  one  kind  of  ticket  polled ;  the  democratic  was  the  only 
one  used.  We  certified  to  so  many  tickets  having  been  polled.  We 
did  not  open  the  ballot-box  or  count  the  votes.  There  was  but  one 
ticket  used,  and  as  Mr.  Garrett  said  he  would  be  qualified  that  there 
were  but  43  votes  in  the  box,  and  they  all  democratic  votes,  we 
did  not  deem  it  necessary  to  count  them.  We  just  certified  that  they 
were  all  of  the  regular  democratic  ticket.  I  voted  that  ticket  myself, 
as  did  also  the  other  judges.  We  did  not  seal  up  the  poll-list ;  just 
rolled  them  up,  put  them  into  the  ballot-box,  and  screwed  down  the 
cover.  The  handwriting  on  the  poll-list  and  certificate  was  that  of 
James  Findlay.  Mr.  Fmdlay  acted  as  clerk,  but  did  not  vote.  He 
resides  in  Westport,  Missouri. 

JAMES  0.  GBINTER. 


No.  32. 

Isaac  Mundat,  being  duly  sworn,  deposes  and  says,  (January  26 :) 

I  reside  at  Delaware  Crossing,  Kansas  Territory  ;  was  there  at  the 
election  on  the  4th  of  January,  1858 ;  have  resided  there  about  thirteen 
years ;  was  one  of  the  judges  of  the  election  there  on  the  4th  of  Janu- 
ary for  the  election  for  State  officers  and  members  of  the  legislature. 
The  polls  were  opened  about  ten  o'clock  a.  m.,  and  closed  about  six 
o'clock  p.  m.  There  were  43  votes  polled  on  that  day.  Mr.  Garrett, 
one  of  the  judges,  took  possession  of  the  poll-books  after  they  were 


CONSTITUTION  OF  KANSAS.  225 

signed.  I  did  not  see  what  he  did  with  them.  I  told  Mr.  Garrett 
that  I  would  leave  it  with  him  to  take  care  of  them.  The  ballot-box 
was  about  ten  inches  square.  It  was  marked  on  the  outside  with 
figures,  showing  it  to  have  been  a  money-box.  It  was  fastened  to- 
gether with  screws.  The  poll-list  was  kept  on  three  pieces  of  paper 
fastened  one  upon  the  other  with  wafers,  and  the  certificate  was  made 
out  upon  the  third  sheet  just  below  the  list  of  names.  I  saw  Mr. 
Henderson  there  late  in  the  evening.  He  stated  that,  as  he  was 
coming  up  to  Leavenworth,  he  would  bring  the  returns  up,  as  the 
citizens  there  would  be  anxious  to  learn  the  result.  He  did  not  ask 
roe  the  number  of  votes  polled.  I  think  there  are  at  least  fifty  voters 
in  the  precinct. 

ISAAC  MUNDAY. 


No.  28. 

John  D.  Henderson,  being  called,  affirms,  (January  25  :) 

I  consider  my  home  in  Leavenworth  City.  I  left  this  place  for 
Shawnee,  in  Johnson  county,  on  Sunday  evening,  the  3d  instant ; 
reached  there  on  the  morning  of  the  4th,  about  4  o'clock.  I  went 
there  fur  the  purpose  of  seeing  some  friends  relative  to  getting  some 
one  appointed  postmaster  at  Monticello.  I  also  carried  a  letter  to 
fiotue  one  at  Shawnee ;  do  not  remember  who  the  letter  was  directed  to* 
Colonel  Isaacks  gave  it  to  me.  I  left  there  after  dinner  ;  probably 
2  or  3  o'clock.  I  am  special  mail  agent  for  the  purpose  of  inquiring 
into  the  delays  of  the  mails  from  St.  Louis  to  Leavenworth  City.;  was 
appointed  December  8,  1857  ;  was  in  Washington  at  the  time  of  my 
appointment.  I  should  suppose  that  there  were  some  200  or  250  per- 
sons in  Shawnee  while  I  was  there ;  men  were  going  and  coming 
continually  ;  do  not  know  whether  they  were  missionaries,  or  citi- 
zens, or  what.  I  do  not  think  the  population  of  the  town  would  go 
over  200  ;  how  the  settlements  are  in  the  country  around  there  I  do 
not  know.  It  was  not  thickly  settled  where  I  went.  I  was  at  the 
polls  during  the  day ;  was  there  twice,  I  suppose  half  an  hour  each 
time.  Voting  was  going  on  rapidly  while  I  was  there.  I  voted  there* 
I  saw  Colonel  Titus  there ;  did  not  see  him  vote.  I  saw  men  there 
who  were  drunk,  and  making  threats  against  men  who  should  offer 
to  challenge  them.  I  crossed  from  there  to  Delaware  Crossing ;  got 
there  about  sunset.  The  polls  were  opened  when  I  got  there ;  stayed 
until  they  closed.  The  judges  of  election  were  Mr.  Grinter,  Mr. 
Monday,  and  Mr.  Garrett ;  neither  of  the  judges  announced  to  me  the 
result  of  the  election. 

Frank  Robinson,  Indian  agent,  asked  me  after  the  polls  closed  if  I 
was  going  up  to  Leavenworth  ;  I  told  him  yes,  and  remarked  to  him 
if  the  vote  was  closed  I  would  take  it  to  the  proper  officer  ;  that  there 
would  be  gome  anxiety  by  citizens  to  know  how  the  vote  stood.  Some 
one  remarked  that  it  was  the  intention  to  take  them  to  Wyandott  aud 
bare  them  sent  from  there  to  Leavenworth,  but  as  I  was  going  up,  it 
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would  be  advisable  to  send  them  by  me  to  tbe  county  commissioners. 
Diefendorf,  I  suppose,  was  the  principal  one,  and  he  was  the  man  I 
was  to  take  them  to.     I  remarked  to  them  to  have  them  in  a  box 
properly  fixed,  and  I  would  take  pleasure  in  carrying  them  ;  went 
down  to  take  tea  with  Mr.  Munday  ;  told  them  that  I  would  stop  for 
the  box  as  I  passed  by  the  store  on  my  way  up.     After  taking  supper 
and  waiting  until  the  moon  rose,  a  box  was  handed  me  said  to  contain 
the  returns.     The  judges  were  all  gone ;  I  suppose  it  was  one  of  the 
clerks  who  handed  it  to  me  ;  I  saw  a  box  which  looked  exactly  like 
the  one  handed  me  in  the  room  where  the  judges  were  ;  it  was  used 
there  as  a  ballot  box  ;  the  box  was  about  ten  inches  square,  and  eight 
inches  high  ;  was  marked  on  the  outside  $25,000;  suppose  it  had  been 
used  as  a  money  box ;  I  saw  the  returns  rolled  up,  and  supposed  they 
were  put  in  the  box  ;  I  did  not  learn  what  the  vote  was  ;  I  saw  when 
I  left  there  a  crowd  around ;  suppose  that  the  vote  could  not  have  been 
more  than  150  or  200  from  what  I  saw ;  I  did  not  inquire  of  the  officers 
nor  did  I  learn  what  the  real  vote  was.     On  my  coming  to  the 
store  after  the  moon  arose,  a  box  was  handed  me,  the  lid  of  which  was 
fastened  on  with  screws  ;  I  carried  it  to  Leavenworth  ;  I  suppose  it 
contained  the  returns ;  I  gave  it  to  Mr.  Oliver  Diefendorf ;  did  not 
open  it  while  going  there,   nor  have  I  seen  it  since ;  I  gave  it  to 
him  ;  my  reasons  for  giving  it  to  him  was,  that  he  was  commissioner, 
and  I  believed  was  the  proper  person  to  give  it  to,  and  believe  so  yet. 
Mr.  Diefendorf,  I  believe  to  have  been  appointed  by  John  Oalhoun,  and 
believe  he  is  a  brother-in-law  of  Calhoun.     I  left  Delaware  Crossing 
after  the  moon  arose  some  time — I  suppose  between  11  and  12  o'clock ; 
reached  here  before  dinner ;  did  not  say  to  any  one  before  I  saw  Mr. 
Diefendorf  that  I  had  the  returns ;  save  them  to  him  about  noon  of  the 
5th,  about  an  hour  after  I  reached  here;  I  told  him  that  there  was  a 
box  with  the  returns  in  in  No.  27,  at  the  Planter's  House,  and  he 
could  get  them  there.     I  have  seen  Mr.  Diefendorf  since  I  gave  the 
box  to  him  ;  he  did  not  state  to  me  what  the  returns  were ;  I  asked 
him,  but  he  did  not  tell  me ;  do  not  remember  at  what  time  I  asked 
him,  nor  do   I   remember  what  reply  he  made.     The  morning  I 
started  I  asked  him  if  he  had  sent  them  to  Calhoun  ;  he  told  me  that 
he  had.    This  was  six  days  after  he  had  delivered  the  returns  to  him. 
I  have  written  to  Calhoun  in  regard  to  the  returns  since  then,  but 
have  received  no  answer.     The  letter  stated  to  him  to  see  that  a  foil 
and  fair  investigation  was  had  before  he  opened  the  returns,  and  that 
in  case  returns  did   not  come  from  certain  precincts  the  oaths  of 
judges  should  be  taken  in  evidence  as  to  what  the  returns  were ;  I 
mentioned  Delaware  Crossing  precinct  only.     I  wrote  another  letter 
to  him  since,  but  nothing  in  regard  to  the  returns  from  Delaware 
Crossing ;  not  to  the  best  of  my  knowledge.     I  do  not  now  know 
where  Mr.  Diefendorf  or  General  Calhoun  are ;  I  saw  Calhoun  on 
Saturday  last  at  Platte  City,  Missouri ;  1  told  him  I  was  coming  be- 
fore this  board;  I  asked  him  if  the  returns  from. Delaware  Crossing 
were  made  out,  and  asked  him  what  they  were.     He  did  not  reply  ; 
other  persons  were  talking  to  him  at  the  same  time.     I  believe  Gal— 
houn  is  surveyor  general  of  Kansas  Territory ;  do  not  know  what  his 
business  was  at  Platte  City ;  do  not  think  his  official  duties  would 
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lead  him  there ;  I  got  no  satisfactory  reply  to  my  question  to  Cal- 
houn.   Id  my  letter  to  Calhoun  from  Lawrence  to  Fort  Leavenworth, 
I  requested  him  to  give  a  statement  of  the  returns  from  the  other  pre- 
cincts in  Leavenworth  county,  and  to  say  that  he  would  receive  the 
oaths  of  the  judges  at  Delaware  Crossing,  as  to  what  the  vote  was  at 
that  precinct ;  I  told  him  that  that  would  satisfy  the  public  mind  on 
the  subject.     I  received  no  answer  from  him  to  my  letter.     Governor 
J.  W.  Denver  made  the  same  request  to  Calhoun  that  T  did,  to  the 
best  of  my  belief;  I  saw  a  letter  written  by  Denver  to  Calhoun,  and 
believe  that  that  was  his  request.    If  Calhoun  has  complied  with  that 
request  I  do  not  know  it;   I  think  that  Calhoun  stated  to  me  at 
Platte  City,  on  Saturday  last,  that  he  had  not  announced  the  result 
of  the  elecrion.     I  have  been  told  by  some  that  if  I  came  to  Leaven- 
worth to  testify  I  could  not  get  justice,   but    would    be   mobbed 
if  I  came  over  from  Missouri  to    Leavenworth ;   any  reply  was, 
mob  or  no  mob,  I  am  going  any  how.     No  man  has  advised  roe  not 
to  come  who  is  fearful  of  the  result  of  my  testimony  ;  but  those 
who  did,  I  believe  did  it  upon  the  ground  that  I  could  not  be  safe 
i'q  my  person  while  here  ;  Calhoun  did  not  advise  me  not  to  come  ; 
I  saw  Diefendorf  in  Platte  City  in  company  with  Calhoun  ;  I  did  not 
write  to  any  one  except  Calhoun  in  regard  to  the  returns  from  Del- 
aware Crossing,  to  the  best  of  my  belief.     My  object  in  going  to 
Platte  City  was  to  enable  me  to  vindicate  myself  from  any  suspicion 
in  regard  to  the  returns  from  Delaware  Crossing.     I  wished  to  get 
Mr.  Diefendorf  to  come  with  me  ;  he  said  he  would  be  here  in  a  few 
days ;  do  not  remember  of  writing  to  any  one  in  this  place  while  in 
Lawrence,  except  Calhoun ;  have  not  seen  the  returns  or  anything 
purporting  to  be  the  returns  from  Delaware  Crossing  since  I  saw  the 
judges  of  election  have  them  at  that  preccint ;  I  stated  at  Lawrence 
that  if  I  could  get  over  here  and  see  some  one  who  would  see  Calhoun 
1  could  get  him  to  acceed  to  the  proposition  of  Governor  Denver  ;  I 
do  not  remember  of  having  written  to  Mr.  Clarkson  or  Mr.  Miller 
while  at  Lawrence. 

J.  D.  HENDERSON. 


No.  36. 


J.  H.  NotewarEj  being  sworn,  deposes  as  follows,  (January  26 :) 

I  went  from  Lawrence  to  Lecompton  on  the  day  that  the  returns 
for  the  election  on  the  4th  of  January,  1858,  were  to  be  opened  and 
counted  there.  I  saw  John  D.  Henderson  at  Lawrence  before  I 
started ;  Mr.  Henderson  was  then  under  arrest  at  Lawrence,  charged 
with  altering  the  election  returns  of  Delaware  Crossing  precinct. 

Henderson  sent  a  message  by  me  to  John  Calhoun  not  to  count 
the  votes  of  that  precinct  until  he  (Henderson)  could  see  Calhoun. 
Henderson  was  very  urgent  that  I  should  see  Calhoun,  and  wished 
nte  to  carry  a  letter  to  him ;  was  quite  anxious  to  go  himself.  He 
also  requested  me  to  see  Governor  Denver  in  his  behalf,  and  request 
him  to  urge  Calhoun  not  to  open  the  returns  of  that  precinct  until  he 
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had  seen  him  (Calhoun.)  I  understood  from  Judge  Smith,  who  was 
in  the  room  when  the  returns  were  opened  by  Mr.  Calhoun,  that  the 
returns  from  all  other  precincts  in  Leavenworth  county  were  opened 
and  counted,  except  those  from  Delaware  Crossing  ;  these,  he  stated, 
had  not  been  received,  and  that  he  should  hold  the  matter  open  until 
he  had  heard  from  that  precinct  before  he  declared  the  vote  of  that 
county  . 

J.  H.  NOTEWARE. 


No.  38. 

A.  B.  Miller,  being  duly  sworn,  deposes  and  says,  (January  28:) 

I  reside  in  Leavenworth  City,  Kansas  Territory  ;  came  here  with  my 
family  two  years  ago  next  March.     I  was  in  this  place  on  the  4th  of 
January,  1858  ;  voted  here  on  that  day  ;  was  not  out  of  town  during 
the  day.     I  know  no  man  by  the  name  of  A.  B.   Miller  in  Leaven- 
worth county  besides  myself;  have  been  shown  a  copy  of  the  election 
returns  of  Delaware  precinct,   Leavenworth  county,  K.  T.,  for  the 
election  held  there  on  the  4th  of  January,  1858.     I  find  my  name  ap- 
pearing on  that  list.     I  did  not  vote  there,  nor  was  I  in  Delaware 
on  that  day.     I  was  about  the  polls  but  very  little  in  Leavenworth  on 
the  4th  of  January  ;  saw  nothing  fraudulent  in  the  conducting  of 
that  election.     I  have  never  seen  the  returns  from  any  precinct  in  this 
county  for  the  election  held  on  the  4th  of  January,  1858 ;  have  never 
seen  a  ballot-box  purporting  to  contain  the  election  returns  from  Dela- 
ware Crossing.     1  have  seen  General  Calhoun  at  Weston,  in  Missouri ; 
saw  him  there  on  Thursday  or  Friday  of  last  week.     The  question 
was  asked  him  in  my  presence  what  the  real  vote  of  Delaware  Crossing 
was.  He  told  me  he  had  not  received  the  returns  from  there.  I  saw  Mr. 
Diefendorf,  who  was  one  of  the  commissioners  of  this  county  to  receive 
the  votes,  at  the  same  hotel  with  Calhoun.     I  have  heard  Diefendorf 
say  that  he  was  a  brother-in-law  of  Calhoun.     I  went  over  to  Weston 
to  see  Calhoun  in  regard  to  the  result  of  the  election,  and  stated  to 
him  that  Mr.  Ewing  wanted  me  to  ask  him  if  he  would  take  the  affi- 
davits of  the  judges  of  election  as  evidence  as  to  what  the  real  vote  of 
Delaware  Crossing  was.     He  said  that  he  had  offered  to  take  their 
•affidavits,  but  would  not  take  it  when  they  were  under  duress,  and 
•said  that  the  result  of  Leavenworth  county  would  decide  the  matter 
as  to  which  party  had  carried  the  Territory.     I  understood  that  if  the 
vote  of  Delaware  Crossing  was  only  forty-three,  the  free  State  party 
would  have  a  majority  in  both  branches  of  the  legislature  ;  but  if  the 
Tote  of  that  precinct  was  several  hundred,  the  democrats  would  hare 
a  majority  in  both  branches  of  the  legislature.     I  do  not  recollect  that 
General  Calhoun  said  that  he  had  made  any  effort  to  get  those  returns. 
3  went  to  see  if  I  could  get  anything  done  to  get  Mr.  Henderson  re- 
leased.   I  had  written  a  letter  to  Mr.  Henderson  by  Mr.  Dennis,  stating 
to  him  that  if  he  could  release  himself  by  making  an  affidavit  setting 
forth  the  facts  in  relation  to  the  Delaware  Crossing  returns  to  do  so> 
and  that  the  men  whom  he  was  serving  would  not  turn  upon  their 
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heels  to  save  him  ;  that  they  were  then  safe  in  Missouri.     I  have  had  no 
conversation  with  Henderson  since  the  election  in  relation  to  those  re- 
turns.   I  saw  Mr.  Diefendorf  at  Weston  and  a>ked  him  what  he  was 
doing  there.     He  said  he  had  something  to  do  with  the  election  as 
commissioner,  or  something  of  that  kind,  and  he  did  not  wish  to  be 
arrested.     I  do  not  know  of  those  returns  ever  having  been  in  Lea- 
renworth.     I  asked  Calhoun  what  he  was  going  to  do  in  relation  to 
declaring  the  result  of  the  election.     He  replied  that  he  was  not  going 
to  issue  any  certificate  until  he  knew  whether  or  not  Kansas  was  ad- 
mitted under  the  Lecompton  constitution.    He  stated,  then,  that  he  was 
going  to  Washington  the  next  day ;  did  not  say  why  he  had  gone 
oat  of  the  Territory  ;  heard  him  say  that  there  was  some  process  of 
law  served  upon  him  at  Lecompton,  and  that  he  was  relieved  by  a 
writ  of  habeas  corpus ;  did  not  learn  why  it  was  served  upon  him, 
but  from  what  I  could  learn  I  supposed  it  was  something  in  reference 
to  Henderson.     He  had  been  at  Weston  several  days.     Judge  Cato 
was  with  him.     Cato  said  he  had  been  there  a  week,  waiting  for  Cal- 
houn to  get  ready  to  go  to  Washington.     Judge  Cato  is  the  judge  of 
the  district  in  which  Lecompton  is  situated.     I  understood  from  Jack 
Thompson  that  he  was  appointed  to  serve  the  writ  of  habeas  corpus 
upon  Calhoun,  and  take  him  before  Judge  Cato.     He  did  not  state 
where  the  trial  was  held,  or  whether  or  not  any  trial  was  held  ;  said 
that  Calhoun  was  released  from  the  process  served  upon  him  at  Le- 
compton by  the  writ  of  habeas  corpus. 

A.  B.  MILLEB. 


No.  47. 

Oliver  Diefendorf,  being  called,  affirms  as  follows,  (February  2:) 

I  reside  in  Leavenworth  City,  Leavenworth  county,  Kansas  Terri- 
tory ;  am  a  lawyer  by  profession ;  am  a  brother-in-law  of  John  Calhoun ; 
was  at  Leavenworth  on  the  evening  before  the  election  of  the  4th 
January,  1858  ;  was  stopping  at  the  Planters'  House  in  that  place ; 
I  presume  I  was  in  Calhoun's  room  that  evening ;  I  saw  Mr.  Marshall, 
Colonel  Clarkson,  Major  Miller,  Major  Boling  and  Mr.  Henderson,  at 
the  Planters'  House  frequently  about  that  time,  but  do  not  remember 
of  meeting  them  on  that  evening  ;  I  have  never  heard  of  a  letter  hav- 
ing been  written  and  signed  by  any  of  the  above  named  gentlemen 
until  I  read  it  in  the  testimony  given  in  by  Henderson  before  this  board, 
or  heard  of  it  from  Mr.  Franklin,  subsequently  to  his  testifying ;  my 
room  at  the  Planters'  House  was  nearly  opposite  the  room  occupied  by 
Calhoun  ;  I  could  not  have  been  in  his  room  more  than  twenty  min- 
utes during  that  evening  ;  it  is  possible  that  I  met  the  gentlemen 
whose  names  I  have  mentioned  above  in  his  room,  but  if  I  did  I  can- 
not now  call  it  to  mind.  I  heard  nothing  about  Mr.  Henderson's 
going  to  Shawnee  until  the  day  following ;  I  wished  to  see  him  on 
business,  and  inquired  of  some  one — I  think  it  was  Mr.  Miller — if  he 
had  seen  He  nderson  ;  I  then  learned  that  he  had  gone  there  ;  I  did 
not  learn  that  any  person  was  going  to  Johnson  county  or  to  Delaware 
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Crossing,  or  that  any  letter  or  message  had  been  sent  down.  The  first 
I  saw  of  Mr.  Henderson  after  the  election  was  on  the  day  following  ; 
he  was  then  lying  down  in  room  No.  27 ;  it  was  soon  after  break- 
fast ;  he  told  me  that  he  had  returned  sometime  daring  the  night 
on  Monday  the  week  following  the  election ;  Mr.  Henderson  sent 
William  Calhoun  (nephew  of  John  Calhoun,)  to  my  office  about  nine 
o'clock  p.  m.,  saying  that  he  (Henderson)  wanted  to  see  me  ;  I  went 
over  to  the  Planters'  House,  inquired  for  his  room,  and  went  to  it ;  he 
told  me  that  he  intended  to  go  away  that  night,  and  handed  me  a  roll 
ot  papers,  which  he  said  was  the  returns  of  the  Delaware  Agency  pre- 
cinct ;  I  recived  it  from  him  ;  he  then  told  me  that  there  was  a  box  in 
room  27,  I  think,  which  I  understood  contained  the  ballots  of  the 
same  precinct ;  I  told  him  that  I  did  not  want  that  as  I  had  no  means 
of  sending  it.  This  precinct  is  commonly  called  Delaware  Crossing, 
but  is  legally  designated  Delaware  Agency.  I  took  the  poll-books  that 
night  from  him ;  the  next  morning  I  rolled  them  up  in  a  wrapper, 
sealed  them  with  sealing  wax  and  directed  it  to  the  president  of  the 
convention  at  Lecompton,  and  took  it  to  the  post  office  with  the  in- 
tention of  sending  it  by  mail,  but  on  reaching  the  office  I  found  that 
the  mail  was  put  up,  and  that  I  could  not  send  it  by  mail  on  that  day ; 
I  kept  them  with  the  intention  of  sending  by  the  next  mail,  which 
would  leave  on  Thursday  morning  following,  but  in  the  mean  time 
heard  that  Calhoun  would  be  over  to  the  fort  on  Thursday  or  Friday 
of  that  week  ;  I  understood  that  he  arrived  there  on  Saturday  morn- 
ing, and  was  making  preparations  to  goup  and  deliver  him  the  returns, 
when  I  heard  that  he  had  gone  to  Weston,  Missouri ;  on  Sunday  I 
went  to  Weston,  found  Calhoun  there ;  T  delivered  him  the  returns,  I 
think,  on  Monday  or  Tuesday ;  I  had  been  asked  several  times  pre-' 
vious  to  this  what  the  vote  of  Delaware  Agency  was,  but  never  knew, 
except  as  rumor  gave  it ;  I  had  heard  that  the  returns  had  been 
altered  in  some  way ;  Henderson  did  not  tell  me  on  the  day 
following  his  return  that  he  had  brought  up  the  returns  from  Dela- 
ware Agency,  but  I  heard  from  some  source,  and  it  may  have 
been  from  him  prior  to  his  delivering  them  to  me,  that  the  judges 
had  sent  them  up  by  him.  The  judges  of  election  for  Kickapoo, 
Easton,  Todds,  and  Delaware  City  precincts  sent  their  returns  to  me. 
I  sent  them  by  mail  to  Mr.  Calhoun  at  Lecompton.  Mr.  Thompson, 
one  of  the  commissioners,  told  me  that  the  judges  at  CooneU's  pre- 
cinct had  adjourned  to  Kickapoo.  The  paper  which  Henderson 
handed  me  was  rolled  up,  but  not  sealed.  He  had  told  me  that  he 
was  going  away  that  night.  I  had  previously  heard  it  reported  that 
if  he  started  he  would  be  arrested,  and  told  him  if  this  was  the  case 
he  had  better  not  go—that  he  had  better  stay  and  be  arrested  there 
than  be  arrested  on  the  way.  I  did  not  know  at  that  time  what  he 
was  to  be  arrested  for.  Had  no  conversation  with  him  relative  to  the 
manner  in  which  he  had  come  into  the  possession  of  the  returns.  I 
had  heard  that  the  returns  had  been  altered,  but  had  not  heard 
that  Henderson  was  charged  with  making  the  alterations.  I  never 
saw  a  figure  or  letter  upon  any  return  from  any  precinct  in  the  county 
for  either  the  election  of  the  21st  of  December  or  the  election  of  the 
4th  of  January,  except  the  returns  from  Todd's  precinct,  for  the  vote 
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upon  the  constitution  on  the  21st  December,  unless  it  was  upon  the 
outside  of  the  returns  a»  handed  me.     The  papers  were  never  unrolled 
from  the  time  Henderson  gave  them  to  me  until  I  put  them  into  the 
hands  of  General  Calhoun,  and  I  have  now  no  knowledge  of  what  the 
Tote  is  except  as  rumor  variously  states  it.     I  had  no  conversation 
with  Calhoun  in  regard  to  it,  except  as  I  handed  him  the  roll  I  said  to 
him :  "  Here  are  the  returns  from  Delaware  Agency,  handed  to  me  by 
Mr.  Henderson."     I  should  judge  from  the  size  of  the  roll  there  must 
ha?e  been  three  or  four  pages  of  cap  paper,  and  from  the  manner  in 
which  they  were  rolled  that  they  were  fastened  one  upon  the  end  of 
the  other.     There  was  no  writing  upon  that  portion  of  the  paper 
which  I  saw.     I  have  had  no  conversation  with  Calhoun  or  Render* 
son  in  relation  to  those  returns  or  the  vote  at  that  precinct,  except  the 
conversation  herein  stated.     Calhoun  came  over  from  Leoompton  to 
Leavenworth  before  the  election  of  the  2 1st  December,  and  remained 
there  until  after  the  election  of  the  4th  of  January.     Messrs.  Marshall, 
Clarkson,  Henderson,  Boling,  Isaacks,  Franklin,  and  myself  were  in 
the  habit  of  going  into  Calhoun's  room  frequently.     I  do  not  know 
that  I  ever  met  them  all  there  at  one  time  ;  when  there  the  subject  of 
conversation  usually  turned  upon  political  matters.    I  know  of  no  person 
having  been  sent  on  political  matters  to  other  parts  of  the  Territory, 
except  Mr. Henderson  going  to  Johnson  county,  and  did  not  know  of 
that  until  the  day.     I  presumed  that  he  had  gone  there  on  matters  con* 
aected  with  the  election,  but  was  not  told  the  object  of  his  mission.    I 
have  heard  Calhoun  say,  prior  to  the  election,  that  "  he  thought  the 
democratic  praty  would  be  successful/'  but  have  heard  no  statement 
made  by  him  since  the  election  as  to  which  party  had  succeeded.  I  have 
had  very  little  conversation  with   him  on  political  matters  sinoe  the 
election  or  before.     Calhoun  went  to  Weston,  as  I  was  informed,  on 
Saturday,  the  16th  of  January;  I  saw  him  there  the  day  afterwards* 
He  remained  there  until  the  Saturday  following ;  he  then  started  for 
Platte  City,  stayed  there  all  night,  and  left  on  Sunday  for  Spring- 
field, Illinois,  and  Washington,  D.  C.     I  went  with  him  as  far  as 
Liberty,  Missouri,  and  loft  him  there  on   Monday  morning.     I  have 
not  heard  of  his  being  in  the  Territory  since  the  16th  of  January. 
Should  have  been  likely  to  have  known  it  if  he  had  been  there.     I 
have  never  heard  him  state  what  the  result  of  the  election  was ;  never 
had  any  conversation  with  him  in  regard  to  it.     I  have  heard,  but  not 
from  him,  that  if  the  constitution  was  defeated,  he  would  not  issue 
certificates  to  any  one ;  do  not  remember  who  told  me  this.     I  un- 
derstood from  him,  while  at  Liberty,  that  he  would  be  back  in  four 
or  five  weeks.     I  have  seen  a  paper  from  Leavenworth  containing  a 
printed  statement  of  Henderson's  evidence  as  given  before  the  board ; 
have  bad  no  conversation  with  him  sinoe.     Bead   his  testimony  in 
elation  to  the  statements  there  made  that  he  had  told  me  the  day 
ifter  he  had  returned  from  Delaware  Agency  that  the  poll-books  were 
ia  a  box  in  room  No.  27.    I  did  not  have  any  such  conversation  with 
him  on  that  morning.    He  told  me  on  the  Monday  night  following,  at 
the  time  he  gave  me  the  roll  purporting  to  be  the  return,  that  I  would 
find  the  box  in  that  room.     Room  No.  27  was  the  room  in  which 
General  Calhoun  and  Mr.   Martin  of  Washington,  D.  C,  and  some 
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other  gentlemen  were  in  the  habit  of  meeting  in,  and  was  used  by  Cal- 
houn and  Martin  as  a  sleeping  room.  1  saw  Henderson  on  the  mor- 
ning that  he  left  Leavenworth,  as  he  was  getting  into  the  stage  to 
start ;  I  did  not  tell  him  that  I  had  sent  the  returns  to  Calhoun.  I 
do  not  know  what  Mr.  Calhoun's  business  was  at  Leavenworth  before 
the  4th  of  January  ;  do  not  know  of  his  having  done  any  business 
there  ;  do  not  know  the  business  of  Marshall  or  Boling  there.  The 
general  topic  of  conversation  at  that  time  was  in  relation  to  political 
matters.  The  judges  of  election  were  appointed  by  the  commissioners  ; 
Marion  Todd,  Mr.  Thompson,  and  myself  were  the  commissioners  for 
Leavenworth  county.  The  judges  appointed,  I  believe,  belonged  to 
the  democratic  party.  Mr.  Carr  and  Mr.  Mathias  left  some  eight  or 
ten  days  before  the  election  for  the  southern  part  of  the  Territory  ; 
my  understanding  was  that  they  had  gone  on  a  canvassing  tour.  Do 
not  know  whether  Mr.  Calhoun  went  down  to  Johnson  county  before 
lhe  election  of  the  21st  of  December  or  not.  I  was  well  acquainted 
with  Mr.  Henderson  have  known  him  for  about  one  year.  The 
morning  of  the  5th  of  January  was  the  first  time  I  saw  Henderson 
after  his  return  from  Delaware  Agency ;  I  had  just  returned  from 
breakfast ;  General  Calhoun  was  at  the  breakfast  table  when  I  left  ; 
the  only  conversation  I  had  with  Henderson  at  that  time  was  to  ask 
him  when  he  returned  ;  he  gave  me  to  understand  that  it  was  some 
time  in  the  night ;  I  was  asked  time  after  time  by  different  persons 
on  the  street  what  the  vote  of  Leavenworth  county  was,  but  I  could 
not  state  what  it  was  except  from  rumor  ;  had  not  examined  the  re- 
turs  ;  the  returns  from  Kickapoo,  Easton,  and  Todd's  precincts  were 
received  by  me  on  the  5th  ;  I  knew  that  Henderson  had  returned  from 
Delaware  Crossing,  but  did  not  inquire  of  him  the  number  of  votes 
polled  there ;  my  impression  is  that  it  was  on  Tuesday  the  5th  that 
1  heard  Henderson  had  brought  up  those  returns  ;  he  boarded  at  the 
same  hotel  with  me ;  he  did  not  occupy  room  No.  27 ;  I  think  his 
room  was  on  the  upper  floor  ;  he  remained  at  the  hotel  a  week  after 
his  return  from  Delaware  Agency  ;  during  that  time  I  did  not  inquire 
of  him  the  number  of  votes  polled  there ;  my  reason  for  not  doing  so 
was  that  on  about  the  7th  I  learned  from  some  one — I  think  Mr.  Shot- 
well — that  the  returns  had  been  altered  by  placing  another  figure  after 
43,  making  it  430 ;  I  frequently  heard  it  spoken  of  by  others  about 
this  time  that  fraud  had  been  committed  ;  during  the  time  that  Hen- 
derson remained  at  the  Planter's  Hotel  after  his  return  from  Dela- 
ware Agency  I  was  in  Calhoun's  room  frequently;  never  saw  any  box 
there  in  either  Calhoun's  or  Henderson's  room ;  Mr.  Henderson  gave 
me  a  roll  of  papers  on  Monday  night  about  9  o'clock,  the  11th  of 
January,  which  he  said  were  the  returns  from  Delaware  Agency ;  the 
roll  shown  me  here  by  this  board  are  the  same  papers  which  he 
handed  me  at  that  time ;  I  kept  them  in  my  possession  seven  days, 
and  then  gave  them  to  Calhoun  at  Weston,  Missouri ;  I  heard  of 
Henderson's  arrest  on  the  same  day  that  he  was  arrested,  on  Tuesday 
the  12th  January ;  I  went  to  Weston  on  the  17th  of  January,  and 
remained  until  the  30th  in  Missouri ;  some  few  days  after,  and  the 
same  week  of  the  arrest  of  Henderson,  I  heard  in  Leavenworth  that 
one  of  the  judges  of  election  at  Delaware  Agency  had  come  to 
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Leavenworth   City  to  learn  whether  or  not  there  was  a  warrant 
out  for  him ;  I  think  I  made  no  statement  that  he  had  better  not 
say  that  Henderson  brought  away  the   poll-books  ;     at  this  time 
the  poll-books  of  that  precinct  were  in   my  possession ;   I   don't 
think  that  there  was  any  conversation  had  in  relation  to  the  judges 
baring  said   that  Henderson  had  the  poll-books ;    I  saw  Calhoun 
I  think  every  day,  from  the  time  I  reached  Weston  on  the  17th  until 
I  left  him  at  Liberty  on  the  26th  January  on  his  way  to  Washington. 
I  do  not  know  of  his  leaving  the  State  of  Missouri  during  that  time, 
and  I  should  have  been  likely  to  have  known  it  if  he  had  gone.     I 
heard,  prior  to  giving  him  the  returns  of  Delawere  Agency  at  Weston, 
that  he  had  counted  the  votes  at  Lecompton.     I  never  saw  the  poll- 
books  after  I  gave  them  to  him  at  Weston  until  they  were  shown  me 
here  by  this  board.     I  do  not  know  how  they  got  to  Lecompton  ;  do 
not  know  of  any  messenger  having  been  sent  by  him  to  Lecompton. 
I  never  heard  him  state,  after  the  count  of  Lecompton,  where  the 
ballots  or  poll-books  were.     I  recognize  these  poll-books  of  Delaware 
Agency,  as  shown  me  by  this  board,  as  the  same  papers  which  I  gave 
Oalhoan  at  Weston  on  the  18th  or  19th  of  January  last ;  I  recognize 
them  as  the  same  papers  by  a  spot  of  ink  on  the  outside  of  the  roll.     I 
have  examined  the  papers  and  find  them  figured  up  to  represent  three 
hundred  and  seventy-nine  votes,  and  the  handwriting  appears  to  be 
all  of  one  person.     This  is  the  first  time  I  have  ever  seen  the  contents 
of  the  poll-books.     The  list  is  made  out  on  seven  pages  and  a  half, 
wafered  together  one  upon  the  end  of  the  other.     The  head  of  the 
certificate  is  about  three-fourths  of  a  page  from  the  last  name  on  the 
list,  leaving  a  blank  between  the  certificate  and  the  last  name.     The 
certificate  is  made  out  on  a  half  sheet,  and  the  paper  appears  to  have 
been  cut  above  the  top  of  the  certificate.     The  last  half  sheet  on  the 
list  does  not  contain  any  names  of  voters,  nothing  but  the  certificates 
and  signatures  of  the  judges.     There  is  plenty  of  room  on  the  seventh 
sheet,  below  the  last  name  on  the  list,  to  make  out  the  certificate  of 
the  judges  without  attaching  another  portion  of  a  sheet.     The  names 
are  written  in  two  columns  on  the  list  with  lines  ruled  between  the 
columns  of  names  and  numbered  on  the  left  of  each  name.     I  do  not 
know  the  handwriting  in  which  the  list  is  made  out.     The  words  Dela- 
ware Agency,  as  appearing  in  the  heading  and  in  the  certificate,  are 
in  a  different  colored  ink  from  the  balance  of  the  certificate  and  head- 
ing, and  appears  irregular  in  the  heading. 

OLIVER  DIEFENDORF. 


No.  39. 

B.  J.  Fbakklin,  being  duly  sworn,  deposes  as  follows,  (January  28 :) 
I  reside  in  Leavenworth  City,  Leavenworth  county,  Kansas  Terri- 
tory ;  was  there  on  the  4th  day  of  January,  1858  ;  voted  at  that  place 
on  that  day  ;  saw  nothing  at  the  election  on  the  part  of  the  judges 
of  election  calculated  to  defraud  the  will  of  the  people ;  saw  a  great 
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many  people  here  who  were  strangers  to  me  ;  challenged  some  ;  they 
swore  in  their  votes ;  I  thought  the  vote  was  greater  than  the  city 
could  poll  legally  ;  do  not  know  of  any  man's  voting  who  was  a  non- 
resident of  the  Territory.  I  was  inside  of  the  room  where  the  polls 
were  held  some  portion  of  the  time ;  had  the  privilege  of  staying  in* 
side  of  the  room  all  the  time  if  I  chose ;  I  was  a  candidate  on  the 
democratic  ticket  for  member  of  the  State  senate.  The  judges  of 
election  were  Colonel  Clarkson,  Daniel  Scully,  and  L.  W.  Jones  ;  the 
judges  I  understood  to  be  all  in  favor  of  the  democratic  ticket ;  believe 
they  all  voted  that  ticket.  I  remained  in  Leavenworth  the  greater 
part  of  the  time  from  the  day  of  election  until  the  15th  of  January. 
Oliver  Diefendorf  and  Marion  Todd  are  two  of  the  commissioners  ap- 
pointed by  General  Calhoun  to  receive  the  returns  for  the  election  held 
in  this  county  on  the  21st  of  December,  1857,  and  4th  of  January, 
1858  ;  I  do  not  remember  the  name  of  the  other  commissioner.  I  am 
well  acquainted  with  Diefendorf;  our  offices  are  adjoining  each  other. 
I  found  Mr.  Diefendoif  in  western  Missouri  on  Monday,  the  17th  of 
January  ;  I  understood  that  he  had  not  been  there  but  a  day  or  two 
at  that  time ;  am  in  the  habit  of  visiting  Mr.  Diefendorf  s  office  fre- 
quently ;  did  not  see  any  election  returns  which  had  come  into  his 
possession  since  the  4th  of  January  ;  have  seen  no  election  returns 
or  poll-books  from  any  precinct  in  Leavenworth  county,  except  the 
poll- books  of  Leavenworth  precinct,  and  only  saw  those  while  they 
were  in  the  hands  of  the  judges  on  the  day  of  election.  I  felt  an 
interest  in  the  election  as  a  candidate  on  the  democratic  ticket ;  I  felt  an 
interest  in  the  success  of  that  party  ;  cannot  state  whether  I  inquired 
of  Mr.  Diefendorf  the  result  of  the  election  in  this  county  or  not.  It 
is  very  probable  I  did,  but  if  I  did  I  did  not  receive  any  satis- 
factory answer  whether  or  not  I  was  elected ;  I  was  always  under 
the  impression  that  the  democratic  ticket  was  successful,  but 
that  impression  was  not  confirmed  by  the  answer  of  Mr.  Diefen- 
dorf;  do  not  know  that  he  told  me  the  result  of  any  particular 
frecinct.  Dieffendorf  was  to  make  his  returns  to  John  Calhoun  ; 
do  not  know  whether  or  not  the  commissioners  have  a  right  to  open 
the  returns  or  send  them  to  Calhoun  sealed.  I  understood  that  Cal- 
houn had  never  received  the  returns  from  Delaware  Crossing  at  the 
time  that  he  counted  the  balance  of  the  returns  at  Lecompton.  I 
think  I  received  this  information  from  Mr.  Diefendorf;  I  think  I 
heard  this  from  Diefendorf  at  Weston,  and  it  is  very  probable  that  I 
heard  it  several  times  before  I  saw  him  there ;  I  understood  from  Dief- 
endorf that  the  returns  of  Delaware  Crossing  had  been  in  his  posses- 
sion subsequent  to  the  arrest  of  Mr.  Henderson ;  do  not  know  how 
long  they  were  in  his  possession,  nor  do  not  know  where  they  are 
now  ;  heard  that  Mr.  Henderson  had  been  arrested  under  a  law 
in  relation  to  election  frauds  concerning  the  returns  from  Delaware 
Crossing;  understood  from  Mr.  Clarkson  that  he  had  received  a  mes- 
sage from  Henderson  to  that  effect ;  I  think  it  is  very  probable  that 
I  had  heard  something  about  the  election  there  prior  to  the  arrest  of 
Henderson,  but  did  not  learn  the  number  of  votes  polled ;  I  asked  Mr. 
Henderson,  prior  to  his  arrest,  what  the  vote  at  Delaware  Crossing 
was  ;  from  what  I  understood  from  him  I  suppose  that  the  vote 
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sufficient  to  insure  the  election  of  the  democratic  ticket ;  I  did  not 
then  know  the  result  in  the  other  precincts  of  the  county  ;  I  thought 
that  the  result  depended  upon  the  vote  at  Delaware  Crossing  ;  that 
wide  from  that  precinct  the  vote  was  very  close,  according  to  my  be* 
lief  then  ;  I  do  not  distinctly  remember  the  reply  of  Mr.  Henderson 
to  my  question  regarding  the  vote  of  Delaware  Crossing.   The  answer 
waa  sufficient  to  induce  me  to  believe  that  he  knew  something  about 
the  Dumber  of  votes  polled  there,  but  I  do  not  know  exactly  his  an- 
swer.   He  did  not  state  to  me  what  he  had  done  with  the  poll- books; 
do  not  know  that  he  had  had  them  ;  I  inquired  of  him  the  result  be* 
ctuBe  I  heard  that  he  was  going  to  Delaware  Crossing.     I  learned 
on  the  night  of  the  3d  of  January,  at  the  Planter's  Hotel,  that  Hen* 
derson  was  going  to  Delaware  Crossing ;   General  Calhoun,  F.  J. 
Marshall,  the  nominee  for  governor,  J.  P<  Carr,  Major  Miller,  Colonel 
Clarkson,  Major  Boling,  and  myself  were  present  at  the  time.     We 
were  all,  in  number  twenty-seven,  at  the  Planter's  Hotel.     I  cannot 
state  the  exact  time  we  were  in  there — probably  we  were   there 
two  hours  ;  I  did  not  see  Henderson  start ;  saw  him  making  prepa- 
rations to  go.     The  .subject  of  conversation  was  in  relation  to  the 
election  to  come  off  the  next  day;  I  do   not  think  that  any  one 
suggested  to  Henderson  the  idea  of  going  to  Delaware  Crossing; 
before  he  proposed  himself  to  go.     It  is  very  probable  that  it  was  sug- 
gested to  Henderson  to  see  that  a  polls  should  be  opened  at  Delaware 
Crossing,  as  there  was  none  held  there  on  the  21st  of  December.     It 
was  generally  understood  by  all  present  that  Henderson  should  go  to 
Delaware  Crossing  the  next  day.     I  understood  that  he  was  also  goiug 
to  Johnson  county.     Col.  Isaacks  was  in  the  room.     It  is  more  than 
likely  that  Mr.  Diefendorf  was  also  there.     It  is  my  impression  that 
he  was  in  the  room  some  time  during  the  evening.     One  of  the  pur- 

Cthat  I  understood  Henderson  was  to  go  ibr  was  to  convey  a 
'  to  Johnson  county.     There  were  democrats  in  the  room,  and. 

the  letter  was  written  by  a  democrat,  and  written  to  a  democrat.  He 
went  on  no  other  political  business  than  to  carry  the  letter  that  I 
know  of.  He  might  have  had  other  business,  and  I  have  no  knowledge 
of  it.  Some  one  who  was  present  in  the  room  wrote  the  letter.  I  do 
not  know  that  I  can  say  who  wrote  it.  I  saw  it  on  the  table  in  num- 
ber 27,  which  was  General  Calhoun's  room.  My  name  was  signed  at 
the  bottom  of  the  letter.  Colonel  Isaacks  also  signed  it.  I  cannot 
•ay  that  Calhoun  signed  it ;  it  is  my  impression  that  he  did  not.  The 
letter  was  lying  on  the  table  when  I  signed  it.  Some  four  or  five 
names  were  signed  to  it.  It  is  probable  that  I  was  requested  to  sign  it. 
I  think  I  saw  the  letter  written,  but  cannot  say  that  I  distinctly  re- 
collect who  penned  it.  General  Calhoun  was  present  at  time  it  was 
written — that  is  my  impression.  It  is  my  impression  that  there  was 
tome  conversation  in  regard  to  the  contents  of  the  letter  in  Mr.  Cal- 
houn's presence.  I  think  the  letter  was  directed  to  Mr.  J.  H  Danforth. 
As  far  as  I  was  concerned  I  was  willing  that  the  letter  should  be  read 
by  leading  democrats  in  that  section  of  country  ;  could  not  go  into 
details  and  give  you  everything  in  it.  The  substance  of  the  letter  was 
that  as  many  democratic  votes  should  be  polled  at  Delaware  Crossing 
«  could  be  legally ;  and  that  the  democrats  should  exert  themselves 
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to  get  out  as  full  a  vote  as  possible.  I  will  not  swear  that  the  letter 
did  not  state  that  any  particular  number  of  votes  was  expected  to  be 
polled  there.  I  will  not  state  that  the  letter  did  not  state  any 
specific  number,  nor  that  it  did.  I  think  the  letter  was  about  one 
page  long.  I  have  given  you  the  substance  of  the  letter — all 
that  I  distinctly  recollect.  I  would  not  swear  that  the  word  legal 
was  used  in  the  letter.  It  was  my  understanding  that  there  was 
not  to  be  any  made  up  returns,  except  such  votes  as  were  actually 

Soiled.  I  think  I  understood  from  Colonel  Isaacks  that  Mr.  Hen- 
erson  brought  the  letter  back  to  him.  I  cannot  state  whether  any- 
thing in  the  letter  stated  that  it  should  be  returned  or  not.  I  do 
not  know  why  it  was  returned.  Do  not  know  whether  or  not  it  had 
been  opened.  Do  not  know  if  it  was  sealed  when  Henderson  took  it. 
Have  not  seen  it  since  it  was  brought  back.  I  have  been  in  company 
with  several  of  the  gentlemen  who  were  in  the  room  on  the  night  of 
the  3d  since.  Have  seen  Colonel  Isaacks  in  Weston  since  election. 
Have  seen  Diefendorf  there  also  with  Calhoun.  Have  not  held  any 
conversation  with  those  gentlemen  in  reference  to  that  letter  since 
election,  except  that  concerning  Henderson's  bringing  it  to  Isaacks. 
I  asked  Calhoun  at  Weston,  some  time  between  the  15th  and  20th  of 
January,  if  the  Delaware  Crossing  returns  were  counted  at  Lecotnpton. 
He  replied  that  they  were>not  in  his  possession  at  that  time.  He  did 
not  tell  me  where  they  were.  Did  not  tell  me  that  he  knew  where 
they  were,  nor  did  not  state  that  he  had  made  any  inquiry  where  they 
were.  I  saw  Mr.  Henderson  on  his  horse  when  he  was  leaving  here. 
Had  no  conversation  with  him.  Saw  Henderson  at  Weston  on  Satur- 
day evening,  but  saw  him  standing  in  front  of  the  St.  George  hotel. 
Calhoun  was  stopping  at  that  hotel.  Did  not  see  him  while  Hender- 
son was  there  that  I  know  of.  Saw  him  on  Friday  at  Weston.  I  do 
not  know  that  Calhoun  knows  where  those  returns  are.  I  have  asked 
Diefendorf  in  relation  to  the  returns  of  the  Delaware  Crossing.  He 
stated  that  he  had  not  returned  them  to  Calhoun.  It  was  my  impres- 
sion that  he  still  held  them  in  his  possession.  He  did  not  give  me 
any  reason  why  he  had  not  returned  them,  that  I  know  of.  I  cannot 
state  distinctly  whether  I  asked  him  why  he  had  not  returned  them 
or  not.  It  is  very  probable  that  I  did.  I  have  never  received  any 
official  information  whether  I  was  elected  or  not.  Do  not  know 
whether  I  asked  Calhoun  whether  I  was  elected  or  pot.  I  do  not  re- 
collect of  asking  either  Calhoun  or  Diefendorf  the  number  of  votes 
cast  at  Delaware  Crossing.  If  I  did,  I  did  not  receive  any  satis- 
factory reply.  I  have  seen  Mr.  Diefendorf  and  Calhoun  together  in 
Weston  frequently  since  the  election.  Do  not  now  recollect  of  ever 
stating  to  Calhoun  that  Diefendorf  had  those  returns.  Do  not  know 
that  Calhoun  knew  that  he  had  them.  It  was  my  impression  that 
Mr.  J.  H.  Danforth  lives  in  Johnson  country.  He  was  a  delegate  to 
the  convention  from  that  county,  and  I  believe  he  lives  there.  The 
letter  to  him  suggested  that  he  should  see  that  the  precinct  at  Delaware 
Crossing  should  all  turn  out,  and  that  all  their  votes  should  be  polled. 
The  letter  suggested  to  him  that  a  large  vote  should  be  polled  there. 
It  did  not  state  where  the  voters  were  to  come  from.  It  was  my  un- 
derstanding that  the  votes  should  come  from  Delaware  Crossing.  Mr. 
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Danforth  is  a  leading  democrat  in  the  section  of  country  where  he 
lives.  I  do  not  know  that  he  belongs  to  any  organization  with  power 
to  get  voters  to  go  from  one  section  of  country  to  another.  I  do  not 
recollect  who  went  into  the  room  at  the  hotel  on  the  night  of  the  3d 
with  me.  General  Calhoun  was  acquainted  with  Danforth,  so  was 
Colonel  Isaacks  and  myself.  I  met  Danforth  at  Lecompton  the  only 
time  I  ever  saw  him.  I  do  not  know  of  any  secret  organization  now 
existing  among  the  democratic  party  ;  do  not  know  of  any  organiza- 
tion which  has  for  its  object  the  advancement  of  any  party  now  exist* 
ing.  I  do  not  recollect  that  Mr.  Danforth  ever  told  me  that  he  lived 
in  Westport,  Missouri.  Mr.  Henderson  has  never  said  to  me  how  he 
succeeded  in  getting  a  vote  polled  at  Delaware  Crossing ;  do  not 
know  that  I  ever  asked  him  ;  do  not  know  the  number  of  votes  polled 
at  that  place.  I  have  seen  an  account  of  the  number,  as  stated 
before  this  board  is  all  I  have  seen.  I  think  that  I  have  seen  the 
published  account  of  the  number  of  votes  polled  at  Leavenworth  and 
Kickapoo,  but  have  never  cast  it  up  to  see  who  would  be  elected  by 
counting  the  vote  of  Delaware  Crossing  at  forty-three ;  have  never 
learned  how  the  vote  of  Delaware  Crossing  was  increased  or  decreased, 
I  saw  Henderson  the  day  after  the  election  in  this  place  ;  saw  him  on 
tbe  street,  and  saw  him  at  the  Planters  Hotel ;  did  not  see  a  company 
of  men  in  any  room  at  the  Planters  House  altering  or  changing  any- 
thing that  looked  like  a  poll  list  or  election  returns.  I  have  seen  the 
Cublished  account  of  Mr.  Henderson's  statement  before  this  board  ; 
are  never  seen  a  box  such  as  he  there  describes.  Mr.  Diefendorf  is 
a  resident  of  this  town  ;  do  not  know  what  he  was  doing  at  Weston; 
do  not  know  where  John  Calhoun  is  now  ;  have  not  seen  him  since 
Saturday.  I  think  he  gave  me  to  understand  then  that  he  was  going 
to  Washington.  I  have  never  heard  him  say  what  he  was  going  to 
do  in  regard  to  declaring  the  result  of  the  election  ;  have  never  heard 
him  tell  any  one  what  the  result  was ;  have  not  heard  him  express 
himself  as  to  whom  he  should  issue  certificates  of  election  ;  think  I 
heard  him  say  that  he  could  not  do  it  yet,  as  the  returns  from  Dela- 
ware Crossing  were  not  before  him. 

BEN.  J.  FRANKLIN. 


No.  60. 

William  H.  Cole,  jr.,  being  sworn,  says,  (February  10  :) 

I  reside  in  Leavenworth  City,  Leavenworth  county,  Kansas  Terri- 
tory ;  was  there  at  the  election  on  the  4th  of  January,  1858  ;  was  a 
candidate  for  the  State  legislature  on  the  democratic  ticket.  Col. 
Clarkson,  Loton  W.  Jones,  and  Daniel  Scully  were  the  judges  of  elec- 
tion ;  they  all  belong  to  the  democratic  party.  I  was  at  the  polls 
pretty  much  all  day  long  ;  was  inside  of  the  room  a  very  little.  There 
were  challengers  on  both  sides  in  the  room,  and  keeping  a  record  of 
the  voters.  I  did  not  see  any  unfair  dealiug  on  thepartof  the  judges, 
or  unfair  voting  ;  as  far  as  I  know  everything  was  conducted  fairly 
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and  honorably.    The  polls  were  opened  about  9  o'clock  a  m.,  and 
closed  about*  sunset.  I  went  to  Weston,  Missouri,  on  the  13th  of  Janu- 
ary, and  remained  about  nine  days  ;  went  on  business  and  intended 
to  come  back  next  day,  but  changed  my  mind  afterwards,  being  de- 
tained over  there  by  engagements.    I  saw  Gen'l  Calhoun,  Col.  Isaacs, 
Jack  Thompson,  Col.  Clarkson,  Mr.  Mathias,  Mr    Deifendorf,   and 
several  other  citizens  of  the  Territory  while  I  was  there.    I  put  up  at 
the  International  Hotel ;  Col.  Payne,  Capt.  Martin  and  Major  Moore, 
democratic  candidates,  were  there ;   Calhoun  was  there  when  I  got 
there  ;  was  on  his  way  to  Washington.    I  asked  Calhoun   what  the 
vote  of  Leavenworth  county  was  soon  after  the  election.   He  said  that 
he  did  not  know  ;  that  the  returns  from  Delaware  Crossing  had  not 
been  received.    While  at  Weston  I  inquired  again,  and  heard  Calhoun 
state  that  the  Delaware  Crossing  returns  had  been  received,  and  that 
the  vote  was  343,  and  that  it  would  elect  the  democratic  ticket  in  the 
county.   Calhoun  said  that  there  was  a  charge  of  some  irregularities 
in   the  returns  from    Delaware  crossing,  and   that  he  had  sent  a 
messenger  down  to  take  the  affidavits  of  the  judges,  and  that  the 
messenger  had  returned  that  day,  and  from  the  affidavits  of  the  judges 
the  democratic  ticket  would  be  elected.     Mr.  James  Murphy  was 
the  messenger  who  went  down.     I  saw  him  there  with  Calhoun  while 
I  was  there ;  did  not  see  him  when  he  first  got  back ;  I  heard  that 
the  affidavits  of  the  judges  did  not  state  the  number  of  votes  polled  ;  I 
was  in  company  with  Jack  Thompson,  in  Missouri,  one  week  ago  last 
Sunday  ;  he  told  me  that  I  was  defeated ;  I  told  him  I  thought  not ; 
he  saia  that  the  judges  of  election  had  sworn  that  there  were  but 
forty-three  votes  polled,  but  that  he  had  a  copy  of  the  poll-books,  and 
that  there  were  three  hundred  and  forty-three  votes  polled.     He 
pulled  out  of  his  pocket  a  roll  made  out  upon  six  sheets  of  paper 
pasted  together  at  the  ends,  which  he  said  was  an  exact  copy  of  the 
returns  ;  I  think  that  three  hundred  and  forty-three  was  the  number 
of  the  votes  polled  according  to  that  copy.    I  have  been  shown  a  copy 
of  the  Delaware  Crossing  returns  by  this  board.     The  copy  which  I 
saw  in  the  possession  of  Jack  Thompson  I  do  not  think  is  the  same 
as  the  one  there  shown  me.     This  has  seven  pages  of  names  besides 
the  certificates,  and  the  one  shown  me,  I  think,  had  but  six ;  I  recog- 
nize one  name  en  this  that  was  on  that ;  I  am  not  positive  that  they 
are  not  exact  copies,  but  my  impression  is  that  the  one  shown   me 
numbered  but  three  hundred  and  forty-three,  while  this  numbers 
three  hundred  and  seventy-nine.     The  last  name  that  occurs  on  this 
is  "Findlay  Workman;"  I  do  not  remember  the  last  name  on  the 
copy  shown  me  by  Thompson  ;  I  never  heard  this  name  called  before ; 
I  recognize  the  handwriting  on  this  return  as  that  of  some  one  that  I 
have  seen  before,  but  cannot  remember  where  I  have  seen  it ;  I  have 
never  been  in  John  Henderson's  room  since  the  October  election ; 
I  have  never  been  in  Calhoun's  room ;  I  am  familiar  with  the  writing 
of  John  Henderson  ;  if  I  should  get  a  letter  from  him,  I  coald  tell 
whether  he  wrote  it  or  some  one  else,  I  think ;  I  cannot  say  whether 
this  return  is  made  out  in  his  handwriting  or  not.    There  is  the  same 
style  of  writing  with  his,  but  I  cannot  say  that  there  is  a  similarity. 
I  inquired  for  Henderson  some  day  in  the  neighborhood  of  the  elec- 
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tion  ;  heard  that  he  had  gone  on  an  electioneering  tour ;  did  not  learn 
where  he  had  gone ;  I  saw  him  the  day  after  the  election ;  I  never 
heard  of  any  letter  having  been  sent  by  Henderson  to  Johnson  county, 
until  I  heard  of  it  in  evidence  taken  before  this  board ;  I  spoke  to 
Colonel  Isaacks  about  it  afterwards,  as  I  heard  that  he  was  one  of 
the  signers  He  stated  that  the  letter  was  nothing  but  what  any 
honorable  man  might  write. 

That  it  was  in  substance  requesting  the  democracy  to  poll  a  large 

rote  at  Delaware  Crossing,  in  order  to  carry  Leavenworth  county  for 

the  democracy  ;  I  saw  Diefendorf  since  the  election  only  a  few  days 

ago,  inquired  of  him  about  the  Delaware  Crossing  returns ;  he  told 

me  that  Henderson  gave  them  to  him  but  if  there  were  any  alterations 

made  they  were  made  before  they  were  given  to  him  or  after  he  had 

handed  them  over ;  I  inquired  frequently  after  the  election  what  the 

▼ote  of  Delaware  Crossing  was,  but  never  knew  until.  I  went  over  to 

Weston,  except  from  rumer ;  I  know  William  Franklin,  of  Kickapoo ; 

law  him  at  Weston  ;  he  told  me  that  free  State  men  had  been  after 

him  to  arrest  him,  but  that  they  had  not  been  able  to  find  him,  and 

that  he  had  come  over  to  Weston ;  I  have  never  asked  Calhoun  for 

my  certificate,  nor  have  not  received  it,  and  if  the  alleged  frauds  be 

true  at  Delaware  Crossing  I  do  not  expect  it ;  I  have  been  introduced 

to  almost  every  person  of  my  party  at  Kickapoo ;  I  should  think  that 

there  were  not  more  than  five  nundred  voters  there ;  if  it  be   rue  that 

those  frauds  have  been  committed  at  Delaware  Crossing,  1  will  not 

receive  office  under  it.     As  soon  as  I  heard  that  this  board  wanted 

me,  I  came  over  from  Weston  to  Leavenworth,  but  learned  when  I 

arrived  there  that  they  had  adjourned  from  there. 

WM.  H.  COLE,  Jr. 


No.  51. 

Isaac  Mundat,  being  sworn,  deposes  and  says,  (February  4:) 

I  reside  at  Delaware  Agency,  Leavenworth  county,  Kansas  Territory; 
vaa  one  of  tbe  judges  of  election  at  that  precinct  for  the  election  held 
there  on  the  4th  of  January,  1858,  for  officers  under  the  Lecompton 
constitution  ;  I  was  before  this  board  to  testify  at  Leavenworth  city 
on  the  26th  day  of  January,  1858  ;  I  did  not  then  see  the  poll  books 
of  Delaware  agency  precinct ;  I  have  been  shown  now  by  the  board 
a  roll  what  purports  to  be  the  poll  books  of  that  precinct ;  I  find  on 
examination  a  certificate  made  out  upon  a  portion  of  a  sheet  of  paper, 
containing  the  certificate  of  the  judges  election,  signed  by  me  and  the 
other  jndges ;  the  signatures  I  believe  are  genuine,  but  the  proceeding 
•even  sheets  of  paper  with  lines  drawn  between  two  columns  of  names, 
and  numbered  to  represent  379  names,  I  have  never  seen  before  ;  the 

Cortion  of  paper  upon  which  the  certificates  were  made  out  appears  to 
a?e  been  cat  from  the  original  poll-books  as  made  out  and  signed  by 
he  judges  of  election,  and  has  been  wafered  to  this  list,  which  was  never 
made  out  by  us.  The  poll-books  which  I  signed  at  the  close  of  the 
ection  were  made  out  upon  three  sheets  of  paper  wafered  one  upon 
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the  other.     The  heading  of  the  original  poll-books  was  made  out 
upon  a  broader  sheet  of  paper  than  this,  and  in  an  entirely  different 
handwriting.      The   names  on   the  list  were  in  one  column,  and 
numbered  differently  from  what  they  are  in  this.     I  see  nothing 
genuine  in  these  poll-books,  except  the  certificate  which  is  appended, 
and  which  has  apparently  been  cut  from  the  original  roll.     There 
were  some  names  signed  on  the  last  sheet  just  above  the  certificate ; 
this  has  been  cut  between  the  certificate  and  the  names.     The  paper 
which  we  used  was  wafered  together  with  red  wafers  ;  these  are  fast- 
ened with  wafers  of  a  different  color.     The  names  of  the  persons  who 
really  did  vote  there  on  that  day  were  written  in  a  different  order 
from  what  they  are  here.     There  were  just  forty-three  votes  taken  in 
by  us  there,  and  those  were  all  the  names  written  on  the  list ;  on  this 
I  find  379  names,  and  names  of  men  who  did  not  vote  there,  and  men 
that  I  never  saw  or  heard  of.     I  believe  the  whole  thing  is  a  forgery, 
except  what  appears  on  the  last  sheet,  which  contains  the  certificate, 
as  signed  by  myself  and  the  other  judges.    I  have  been  shown  by  this 
board  a  tally  list  accompanying  the  poll-books,  which  tally  list  gives 
to  each  of  the  democratic  candidates  379  votes ;  I  never  saw  that  tally 
list  before.     The  heading  and  the  certificate  which  we  used  at  the 
election  were  brought  to  the  poll-room  on  the  day  of  election,  I  think, 
by  Mr.  Garrett ;  blank  spaces  were  left  for  the  name  of  the  precinct 
to  be  written  in  ;  I  think  Mr.  Findlay,  one  of  the  clerks,  filled  in  the 
name  of  the  precinct  in  the  blank  spaces  in  the  heading  and  certificate. 
I  do  not  know  whose  handwriting  the  original  heading  and  certificate 
was  made  out  in.  I  do  not  think  it  was  in  the  handwriting  of  Garrett, 
Willson,  or  any  of  the  clerks  or  judges  of  election  ;  I  do  not  know 
where  Mr.  Garrett  got  the  heading  and  certificate.     The  impression 
made  on  my  mind  at  the  time  was  that  he  had  brought  them  up 
from  Wyandott;   something  was  said  about  making  out  the  poll- 
books,  and  he  remarked  that  he  had  brought  them  up  all  prepared. 
I  have  been  shown  an  affidavit  by  this  board,  as  follows : 

Territory  of  Kansas,  > 
County  of  Leavenworth.  \ 

The  undersigned,  judges  and  clerks  of  election,  held  for  State 
officers  and  members  of  the  State  legislature,  held  at  the  precinct 
known  as  Delaware  Agenc  yon  the  fourth  day  of  January,  1858,  do 
hereby  certify  that  the  returns  made  by  us  of  said  election  were 
correct  and  genuine,  and  that  any  statement  made  by  any  person  as 
to  the  vote  of  said  precinct  can  only  be  determined  as  to  its  truth  or 
falsity  by  a  reference  to  said  returns  made  by  us  as  managers  and 
clerks  of  said  election  at  said  precinct. 

I  signed  an  affidavit,  worded  as  above,  at  Westport,  Missouri,  on 
the  18th  day  of  January,  A.  D.  1858,  before  Samuel  Salters,  an  acting 
justice  of  the  peace  for  Johnson  county,  Kansas  Territory.  The 
affidavit  was  signed  by  myself  and  the  other  judges  and  clerks  of  the 
election.  I  heard,  prior  to  signing  the  affidavit,  various  rumors  as 
to  there  being  forged  returns  from  our  precinct.  The  affidavit  was 
made  up  in  Westport ;  was  drawn  up  by  Mr.  J.  H.  Danforth.    Hear- 
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iflg  the  various  reports  as  to  there  being  forged  returns  from  our  pre- 
cinct, and  knowing  that  Mr.  Garrett  had  been  arrested,  and  that 
some  one  had  been  at  my  house  to  arrest  me  on  a  charge  of  having 
something  to  do  with  it,  I  went  to  Westport  for  the  purpose  of  seeing 
General  Calhoun,  who,  it  was  reported,  would  be  there.    I  did  not 
find  him  there  ;  Mr.  Danforth  was  there  ;  I  met  him  at  the  post  office ; 
never  saw  him  before  that  day.     At  the  time  I  signed  that  affidavit  I 
did  not  know  that  there  were  any  forged  returns  with  my  signature 
attached.     I  supposed  then  that  the  genuine  returns  were  in  the 
bands  of  Calhoun,  and  believed  that  if  we  made  this  affidavit  Cal- 
houn would  set  our  signatures  correctly,  and  would  count  the  returns 
as  made  out  by  us ;  we  left  the  affidavit  in  Danforth' s  possession.    I 
sent  for  Grinter  and  Wilson  to  come  to  meet  me  at  Westport ;  Gar- 
rett and  Findlay  were  there ;    we  went  there  expecting   to  meet 
Calhoun.    At  the  time  Danforth  wrote  the  affidavit,  I  think  he  had 
heard  that  there  were  only  forty-three  votes  polled.     I  mentioned  at 
the  time  that  perhaps  it  would  be  better  to  state  in  the  affidavit  the 
number  of  votes  polled  being  fort j -three.     Mr.  Findlay  said  that  he 
thought  it  would  be  better  to  state  that  the  returns,  as  made  out  by 
iw,  were  correct ;  Mr.  Danforth  gave  as  his  opinion  that  it  would  be 
the  proper  way,  and  so  we  wrote  the  affidavit.     The  affidavit  was 
made  before  Samuel  Salters.     I  do  not  know  where  Salters  or  Dan- 
forth lives.     Mr.  Garrett  told  me  that  he  had  stated  publicly  in 
Lawrence  and  Lecompton,  and  had  told  Governor  Denver,  that  the 
actual  vote  was  but  forty-three,  and  I  supposed  that  Calhoun  knew 
what  the  true  vote  was,  and  if  we  made  oath  that  the  returns,  as 
pade  out  by  us,  were  the  only  evidence  as  to  what  the  real  vote  was, 
it  would  be  counted  only  forty-three.     I  supposed  that  Calhoun  had 
the  correct  returns,  as  Henderson  was  at  our  precinct  when  the  polls 
clewed,  and  suggested  to  take  them  up  to  Leavenworth  and  give  them 
to  Calhoun.     I  have  no  idea  who  committed  the  forgery  of  those 
returns. 

ISAAC  MUNDAY. 


No.  52. 

James  C.  Grintkr,  being  duly  sworn,  deposes  as  follows,  (Feb* 
nary  4 :) 

I  reside  in  Delaware  Agency,  Leavenworth  county,  Kansas  Terri- 
tory ;  was  one  of  the  judges  of  election  at  that  precinct  for  the  eleo- 
tion  of  the  4th  of  January,  1868,  for  officers  under  the  Lecompton 
constitution.  We  received  forty-three  votes  at  that  precinct  on  that 
<fy,  and  made  out  our  returns  and  poll-list  accordingly,  with  a  cer- 
tificate attached  to  the  bottom  of  the  poll-list,  signed  by  Mr.  Munday, 
Mr.  Garrett,  and  myself,  who  comprised  the  judges  of  election.  I 
have  been  shown  by  this  board  what  purports  to  be  the  poll-lists  and 
returns  of  the  election  at  that  precinct,  on  the  4th  of  January,  1868, 
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made  out  upon  seven  sheets  of  paper,  with  the  certificate,  as  made  out 
and  signed  by  us,  attached  to  the  bottom  of  the  seven  sheets.  The 
certificate  attached  is  the  genuine  certificate  which  we  signed  at  the 
close  of  the  election  on  that  day,  and  shows  clearly  to  have  been  cut 
from  the  returns  as  made  out  by  us  and  wafered  to  the  list,  which  is 
all  forged.  Nothing  genuine  appears  on  this  whole  return  except  the 
certificate  and  signatures  which  are  attached  to  the  bottom.  The 
seven  sheets  preceding  the  sheet  upon  which  the  certificate  is  written, 
are  written  upon  different  paper,  in  different  order,  and  in  a  different 
handwriting  from  what  the  original  returns  as  made  out  by  us  were. 
These  forged  returns  contain  a  list  of  names  to  the  number  of  379, 
and  the  accompanying  forged  tally  list  shows  379  votes  for  the  entire 
democratic  ticket  of  Leavenworth  county.  The  real  vote  was  only 
43,  and  all  for  the  democratic  ticket.  I  have  heard  the  evidence 
given  in  before  this  board  by  Isaac  Munday,  and  concur  in  all  the 
statements  made  by  him  in  relation  to  the  returns  of  that  precinct. 
Our  genuine  returns  were  made  out  upon  three  sheets  of  paper.  I 
procured  the  wafers  with  which  the  sheets  were  fastened  together. 
They  were  common  red  wafers.  The  sheets  in  these  forged  returns 
are  fastened  together  with  wafers  of  a  light  yellowish  color. 

JAMES  C.  GRINTEB. 


No.  64. 

X.  S.  Bounq,  being  sworn,  deposes  and  says,  (February  12 :) 

I  reside  in  Lecompton,  Douglas  county,  Kansas  Territory.  I  went  to 
Leavenworth  shortly  before  the  election  of  the  4th  of  January,  1858 ; 
reached  there  on  the  3d,  the  day  before  the  election.  I  was  with 
General  Calhoun,  in  his  room  at  the  Planters'  House  on  that  evening. 
Messrs.  Glarkson,  Miller,  Isaacks, Franklin,  Martin,  F.  J.  M.  Marshall, 
General  Calhoun,  Mr.  Henderson,  Mr.  Diefendorf  and  myself,  were  in 
General  Calhoun's  room  that  evening.  I  occupied  the  room  with 
General  Calhoun  for  two  or  three  days,  and  it  may  be  that  all  these 
gentlemen  were  not  in  the  room  on  that  evening.  It  was  determined 
that  evening  that  Mr.  Henderson  should  go  down  to  Shawnee  and 
Delaware  Crossing  that  night.  I  do  not  know  who  suggested  his 
going.  It  was  a  subject  of  general  conversation  in  the  room  that 
^evening.  The  object  for  which  I  understood  he  was  to  go  to  those 
\pfaces  was  to  attend  the  election,  and  stir  up  the  voters.  There  was 
a  letter  written  to  be  carried  down  by  him  ;  I  do  not  recollect  who 
wrote  it,  nor  what  the  language  of  the  letter  was ;  I  think  Mr.  Dan- 
forth  was  one  of  the  persons  to  whom  it  was  addreesed.  Do  not  recol- 
lect who  else  it  was  directed  to.  As  well  as  I  can  recollect  the  import 
of  the  letter  was  that  the  persons  to  whom  it  was  addressed  should, 
lend  their  aid  to  Henderson  for  the  purpose  of  getting  out  a  full  vote 
at  Delaware  Crossing.  As  it  was  believed  the  election  in  Leaven* 
worth  county  would  be  very  close,  I  was  asked  to  sign  the  letter,  bat 
declined  doing  so.  My  recollection  is  that  Bob  Miller  was  the  person 
who  asked  me  to  sign  it.     The  person  who  asked  me  to  sign  it  told 
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Be  that  Isaacks,  Calhoun,  and  the  rest  of  them  had  signed  it ;  I  did 
not  hear  the  names  read,  nor  did  I  see  them  sign  it.     Calhoun  was 
io  the  room  pretty  much  all  the  time.     The  letter  was  read  aloud. 
My  impression  is  that  Calhoun  was  present  when  the  letter  was  read. 
My  room  was  No.  27.     The  next  I  saw  of  Henderson  was  on  Tues- 
day morning  about  10  or  11  o'clock  in  the  streets.    I  asked  him 
"what  was  the  news,"  and  he  said  "  it  is  all  right,"  and  asked  me 
wt  to  say  to  any  one  that  he  had  been  down  there ;  had  no  further 
conversation  with  him  that  1  recollect ;  do  not  recollect  of  having  any 
conversation  with  him  relative  to  the  success  of  his  mission ;  heard 
that  the  vote  of  Delaware  Crossing  was  543  ;  do  not  recollect  who  told 
me;  I  think  very  likely  it  was  a  democrat ;  I  never  saw  the  returns 
that  I  know  of.     Calhoun  left  Leavenworth  about  the  middle  of  the 
week ;  after  the  election  went  over  to  Weston.   I  remained  at  or  about 
Leavenworth  until  Saturday,  when  I  left  for  Lecompton  ;  I  can't  say 
whether  I  ever  did  or  did  not  have  any  conversation  with  Calhoun  in 
relation  to  the  Delaware  Crossing  returns  prior  to  the  counting  of 
the  votes.    It  is  my  impression  that  he  told  me  that  the  democratic 
ticket  had  carried  in  Leavenworth  county. 

1  slept  in  the  same  room  that  General  Calhoun  slept  in  ;  he  slept 
u  the  room  Sunday  night  ^before  the  election,  and  on  Monday  night 
of  the  election.  It  is  my  impression  that  he  left  there  for  Weston 
on  Tuesday  evening. 

Henderson  did  not  occupy  that  room  regularly.  He  slept  there  on 
Tuesday.  I  was  in  the  room  about  7  o'clock ;  saw  him  on  the  bed 
uleep.  I  did  not  see  any  box  there  purporting  to  contain  the  returns 
of  Delaware  Crossing.  I  never  heard  anything  said  about  any  such 
box.  I  knew  where  Henderson  was  gone,  and  knew  what  his  business 
*w  on  election  day,  and  when  I  met  him  in  the  streets  and  he  said  to 
me  that  "  all  is  right,"  and  that  I  must  not  tell  any  one  that  he  had 
been  down  there,  my  impression  was  that  there  was  a  heavy  demo- 
cratic vote  polled  there.  The  only  Danforth  that  I  know  of,  is  the  Mr. 
Danforth  who  was  a  member  of  the  constitutional  convention.  Do 
oot  know  of  any  organization  to  which  Mr.  Danforth  belongs  by 
which  he  can  import  voters  from  Missouri  to  the  Territory.  My  im- 
pression is  that  it  was  said  that  Mr.  Danforth  might  bring  some  men 
over  from  Johnson  county  to  Leavenworth  county.  I  think  one  hun- 
dred was  mentioned  that  he  could  bring  over.  My  impression  is 
Calhoun  was  in  the  room  at  the  time.  I  did  not  think  it  was  neces- 
*uy  to  sign  the  letter,  and  so  declined  signing  it.  I  did  not  hear  any 
other  places  except  Shawnee,  in  Johnson  county,  and  Delaware 
Crossing  mentioned,  at  which  Mr.  Henderson  should  go. 

I  was  present  at  Lecompton,  in  company  with  Calhoun,  Marshall, 
tad  some  others,  when  it  was  said  that  it  would  be  necessary  for  the 
candidates  to  go  out  through  the  Territory  and  stir  up  the  voters.  I 
overtook  Calhoun,  on  his  way  to  Lecompton,  on  the  9th  of  January, 
st  Easton ;  went  in  company  with  him  to  Lecompton.  A  day  or 
two  after  that  Calhoun  stated  that  he  thought  the  democratic  ticket 
*m  elected  in  the  Territory. 

While  we  were  in  the  room  on  the  night  before  election  at  the 
Planters'  Hotel,  Mr.  Deifendorf  was  there  considerable  of  the  time. 
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We  were  there  some  two  hoars.  My  impression  is  that  he  took  part 
in  the  conversation  relative  to  Henderson's  mission.  On  the  next 
night  after  election,  I  went  to  my  room,  after  supper,  and  saw  Hen- 
derson there ;  Isaacks  and  Deifendorf,  I  think,  were  in  the  room.  I 
only  remained  there  a  very  few  minutes. 

Do  not  know  of  any  registry  of  names  upon  the  poll-hooks,  or  any 
unfair  dealing  with  the  election  in  such  a  way  as  to  defeat  the  fair 
expression  of  the  people  at  the  polls.  Calhoun  has  never  told  me  who 
he  intended  to  issue  certificates  of  election  to. 

L.  S.  BOLUNG. 


No.  66. 

Thomas  Ewino,  jr.,  being  sworn,  says,  (February  12 :) 

I  have  read  the  affidavit  of  Theodore  F.  Garrett,  (one  of  the  judges 
of  election  at  Delaware  Agency  precinct,)  which  affidavit  was  found 
among  the  returns  buried  at  Lecompton. 

Mr.  Garrett  was  at  Lawrence  on  the  12th  of  January,  1868,  the 
day  before  the  returns  were  opened  by  Calhoun.  Great  anxiety  was 
felt  in  regard  to  the  returns  from  his  precinct,  as  it  was  reported  that 
a  forged  return  had  been  made  showing  several  hundred  votes.  Hr. 
Garrett  went  with  me  to  Lecompton  that  day  and  saw  Governor 
Denver,  and  stated  to  him  and  to  others  that  the  actual  vote  was  but 
forty-three. 

The  next  day  I  was  told  by  gentlemen  who  were  present  when  the 
returns  were  opened  that  the  returns  from  that  precinct  were  not 
produced ;  I  therefore  proposed  to  Mr.  Garrett  that  he  should  go  home 
and  make  out  a  duplicate  of  the  original  returns  from  the  poll-books 
in  his  possession  and  have  it  signed  and  sworn  to  by  the  judges  and 
clerks  of  election ;  that  he  should  then  bring  it  to  Leavenworth,  and 
I  would  go  with  him  to  Calhoun  and  deliver  it.  Mr.  Garrett  said  he 
would  do  it  cheerfully.  I  made  no  other  proposition  to  him,  and  have 
not  seen  or  heard  from  him  since.  My  object  in  making  this  sugges- 
tion to  Mr.  Garrett  was  simply  to  have  the  true  vote  returned  and 
received,  and  the  forged  ones  rejected. 

THOS.  EWING,  J*. 


Kickapoo  Precinct. 
January  4,  1868 


No.  1.  J.  W.  Morris. 

2.  J.  M.  Dickson. 

3.  John  0.  Yaughan. 

4.  Adam  Fisher. 

5.  J.  G.  Losee. 

6.  John  H.  Chandler. 
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8.  John  A.  Brown,  (captain  4th  artillery.) 

9.  W.  W.  Gallagher. 

10.  Richard  Hathaway. 

11.  William  H.  Elliott,  ("recalled.") 

12.  Joseph  Cowell. 

13.  Alexander  Ralston,  ("recalled.") 

December  21,  1858. 

No.  7.  William  Perry. 
11.  William  H.  Elliott. 
13.  Alexander  Ralston. 

Shawnee  Prbcinct. 

January  4, 1858. 

No.  14.  A.  J.  Harrison,  (lieutenant  6th  infantry.) 

(For  the  above  see  testimony  headed  "  Shawnee  precinct.") 

Delaware  Prrginoi. 
January  4,  1858. 

No.  16.  Green  B.  Redman. 
13.  Thomas  Hamill. 

January  21,  1858. 
No.  16.  Green  B.  Redman,  ("recalled.") 


No.  1. 

J.  W.  Morris,  being  duly  sworn,  deposes  as  follows : 

I  was  at  Kickapoo  at  the  election  on  the  4th  instant ;  was  there  at 
about  9  o'clock  a.  m. ,  before  the  polls  were  opened  There  were  several 
of  u«  together.  We  proposed  to  challenge  voters.  One  of  those 
present  (Mr.  Fields)  proposed  to  keep  a  list  of  the  names  of  those  who 
voted  at  that  place.  We  were  told  by  persons  about  the  polls,  who 
were  around  with  clubs,  which  they  carried  in  their  hands  and  under 
their  arms,  that  no  damned  abolitionist  should  challenge  voters  there. 
When  we  attempted  to  approach  the  polls  quietly  they  would  crowd 
us  away,  so  as  to  prevent  us  from  seeing  what  was  going  on  within  the 
room  where  the  judges  of  election  were.  I  was  at  the  window  for  a 
short  time  without  any  of  them  noticing  me.  When  they  did  notice 
me,  one  of  them  who  carried  a  club  came  in  front  of  me  and  crowded 
me  back,  so  that  I  could  not  see  within  the  room.  I  did  not  make  any 
resistance,  as  the  clubs  which  they  carried  I  considered  an  indication 
of  what  they  intended  doing.  Those  around  us  aforesaid  seemed  to 
act  in  concert.    The  clubs  carried  were  about  eighteen  or  twenty 
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inches  in  length.  They  were  too  short  for  walking  canes,  and  were 
not  used  as  such.  After  being  crowded  from  the  polls,  I  tried  several 
times  to  get  back  again,  so  as  to  see  what  was  going  on  within.  I 
saw  parties  of  a  dozen  or  so  crowd  about  the  polls  and  hand  in  tickets 
at  the  window ;  saw  the  same  parties  hand  in  tickets  several  times 
during  the  day ;  could  not  hear  what  names  they  gave  in  with  their 
tickets.  I  was  standing  within  one  rod  of  the  window  about  fifteen 
minutes  at  one  time ;  saw  a  boy,  apparently  from  fifteen  to  eighteen 
years  of  age,  go  up  and  vote,  giving  his  name  as  Russell.  I  imme- 
diately asked  Mr.  Franklin  (one  of  the  judges)  if  that  boy  who  gave 
his  name  as  Russell  was  twenty-one  years  of  age.  He  replied,  "  Oh, 
yes,  Mr.  Russell  is  twenty-one.  It  is  all  right/'  Within  two  minutes 
the  same  boy  went  up  and  voted  again  ;  could  not  hear  what  name  he 
gave  the  second  time. 

Another  man  was  led  up  to  the  polls  and  voted,  giving  his  name  as 
Williams  ;  in  about  ten  minutes  he  went  up  again  and  voted,  giving 
the  name  of  Todd.  The  same  person  came  up  the  third  time  and 
voted  again  within  fifteen  minutes  ;  I  could  not  this  time  hear  what 
name  he  gave.  Mr.  Calvert  went  to  the  window  and  voted,  giving 
his  name  as  Michael  Stokes.  The  name  was  repeated  by  Mr.  Frank- 
lin. Calvert  replied  again:  "Yes,  Michael  Stokes."  Mr.  Calvert 
was  acting  as  county  recorder ;  is  well  known  in  that  section  of 
oountry,  and  was  personally  known  to  Mr.  Franklin,  who  received 
his  ballot.  There  was  no  crowd  at  the  polls  at  this  time,  and  I  could 
not  be  mistaken  in  regard  to  Calvert's  vote.  I  saw  a  number  of  per- 
sons, during  the  day,  vote  more  than  once,  but  could  not  remember 
their  names  ;  did  not  see  the  tickets  handed  in  by  them  so  as  to  tell 
for  whom  they  voted. 

I  left  there  about  three  o'clock,  to  the  best  of  my  knowledge.  I 
should  judge  that  about  four  hundred  and  fifty  votes  were  handed  in 
up  to  that  time,  possibly  five  hundred ;  could  not  tell  accurately; 
should  think  there  were  from  two  hundred  and  fifty  to  three  hundred 
different  persons  in  town  during  the  time  I  was  there. 

I  frequently  heard  Mr.  Franklin  cry  out  for  "  more  votes."  There 
were  government  troops  stationed  in  town  about  250  yards  from  the 
house,  and  not  in  sight  of  the  window  where  the  votes  were  received. 
Mr.  Cowell,  deputy  United  States  marshal,  requested  the  officer  in 
command  to  bring  the  troops  up  to  the  polls.  The  officer  did  not 
comply  with  his  request.  Some  of  those  who  were  about  the  polls 
also  carried  bowie  knives  belted  ardund  them.  Am  not  well  acquainted 
in  that  section  of  country,  and  could  not  tell  whether  all  those  who 
voted  were  residents  of  Kansas  or  not.  I  inquired  of  J.  W.  Martin, 
who  is  an  old  resident  there,  who  one  person  was  who  voted  so  many 
times  and  voted  under  the  name  of  Williams  and  Todd.  Martin  said 
he  did  not  know ;  that  the  man  was  a  stranger  there. 

1  believe  that  that  man  voted  a  dozen  times  at  least.  He  was  led 
up  to  the  polls  by  other  persons ;  was  apparently  drunk ;  should  think 
that  there  were  two  hundred  acting  in  concert  with  those  who  were 
about  the  polls,  and  appeared  ready  to  assist  them  in  consummating 
the  fraud. 

J.  W.  MORRIS. 
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No.  2. 

Jams  M.  Dickson  sworn : 

I  was  at  Kickapoo  on  the  4th  of  January,  1858,  in  company  with 
Thomas  Ewing,  jr. ;  was  told  by  two  of  the  judges  of  election  (one  of 
them  was  Mr.  Franklin)  that  they  had  no  objection  to  our  having  a 
clerk  keep  a  list  of  voters,  not  as  an  official,  but  to  keep  a  record  with 
an  official  clerk.  When  the  polls  were  opened  they  refused  to  permit 
ft  clerk  not,acting  officially  to  remain  inside  the  room  or  to  keep  a  re- 
cord of  the  votes  polled.  There  was  an  armed  body  of  men,  with 
guns,  clubs,  and  side  arms — say  about  thirty  to  fifty  men— outside  of 
the  room  where  the  election  was  held,  who  refused  to  let  any  person 
challenge  or  keep  a  tally  of  votes  outside.  They  would  come  to  the 
polls  swearing  that  "  no  damned  abolitionist  should  challenge  any 
person  at  the  polls,"  and  using  other  epithets  in  like  manner ;  that 
"the  damned  abolitionists  should  not  dictate  to  them  in  their  elec- 
tion." 

I  saw  a  boy  who  I  think  was  not  to  exceed  eighteen  years  of  age  go 
to  the  polls  and  vote ;  do  not  know  the  name.  I  left  the  polls  at  about 
half  past  eleven  o'clock  a.  m. ;  believe  that  there  were  not  more  than 
one  hundred  votes  polled  up  to  that  time,  and  that  there  were  not 
more  than  one  hundred  and  fifty  to  two  hundred  men  about  town 
from  the  opening  of  the  polls  to  the  time  I  left.  I,  heard  Captain 
Brown,  who  was  in  command  of  the  United  States  troops,  refuse  to 
obey  a  written  demand  from  Deputy  United  States  Marshal  Cowell  to 
station  the  troops  near  the  polls  to  protect  those  persons  who  had  been 
threatened  with  death  if  they  attempted  to  challenge  or  keep  a  list  of 
?oters. 

J.  M.  DICKSON. 


No.  3. 

J.  C.  Vaughn  sworn  : 

I  arrived  at  Kickapoo  in  company  with  Thomas  Ewing,  jr.,  at  half 

Cat  three  o'clock  p.  m„  on  the  4th  of  January,  A.  D.  1858.  Just 
fore  reaching  the  town  I  met  Dr.  Morris,  Mr.  Currin,  and  another 
citizen,  who  informed  me  that  the  free  State  men,  being  unable  to  get 
fair  play,  had  left  the  place. 

On  reaching  town  we  met  Captain  Brown,  to  whom  Mr.  Ewing  de- 
livered an  order  from  the  commanding  officer  at  the  fort,  who,  after 
reading  the  order,  turned  to  Deputy  Marshal  Cowell,  saying :  "I  am 
under  your  orders." 

I  took  my  stand  with  Mr.  Ewing  at  the  polls.  At  my  request 
Captain  Brown  inquired  of  the  judges  of  election  the  ntrtnber  of  votes 
polled.    The  answer  was,  467  ;  this  was  at  a  quarter  past  four  o'clock. 

We  consulted  the  deputy  marshal  as  to  the  policy  of  stationing  the 
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troops  who,  daring  the  day,  had  been  kept  some  two  hundred  yards 
from  the  polls,  directly  before  them.  But  he  concluded,  as  there  were 
no  free  State  men  save  ourselves  on  the  ground,  that  it  was  better  to 
let  the  troops  remain  where  they  were. 

At  this  time  I  do  not  suppose  there  were  fifty  voters  within  right 
of  the  polls.     My  impression  is,  there  were  not  thirty. 

The  voting  from  the  time  I  arrived  at  the  polls  until  they  were 
closed  at  half  past  six  o'clock  was  very  slack.  I  do  not  believe  be- 
tween a  quarter  past  four  and  five  minutes  before  six  o'clock,  when 
the  second  inquiry  was  made  by  Captain  Brown  as  to  the  number  of 
votes  polled,  that  ten  ballots  had  been  cast. 

Indeed,  so  remiss  were  the  voters  that  Mr.  Franklin  (a  judge  of  the 
election)  came  to  the  door  of  the  poll-room  and  made  proclamation  to 
the  citizens  to  come  up  and  vote.  His  cry  was,  "  more  voters  wanted  ;" 
and  that  cry  was  repeated  loudly  several  times. 

At  five  minutes  before  six,  Captain  Brown,  by  request,  inquired 
again  of  the  judges  the  number  of  votes  polled. 

The  answer  was  864. 

It  was  a  moral  impossibility  that  so  many  votes  could  have  been 
cast  in  that  time  without  a  steady  and  continual  stream  of  men  pour- 
ing in  upon  the  polls. 

The  men  themselves  were  not  there.  I  watched  closely  every  man 
who  cast  a  ballot,  and  my  belief  is,  from  the  time  we  reached  the 
polls,  namely,  at  quarter  past  four,  until  they  were  closed,  at  half  past 
six,  that  there*  were  not  twenty  votes,  legal  and  illegal,  cast.  The 
scene  around  the  polls  was  sad  enough  to  behold.  Men  and  boys, 
violent  and  drunk,  armed  with  dirks  and  clubs,  and  alike  threatening 
and  insulting  in  their  bearing,  declared  that  no  voter  should  be  chal- 
lenged ;  swore  that  the  boys  of  Eickapoo  had  a  right  to  vote  and 
should  vote. 

Double  voting  was  barefaced ;  so  barefaced,  indeed,  that  the  judges 
inside  and  the  bystanders  outside  could  not  help  seeing  it. 

JNO.  C.  VAUGHAN. 


No.  4. 

Adam  Fishier  affirms: 

I  am  a  citizen  of  Leavenworth  county,  Kansas  Territory  ;  have 
aided  there  upwards  of  three  years ;  was  at  the  election  held  at 
Kickapoo,  in  said  county,  on  the  4th  of  January,  1858,  for  State  offi- 
cers and  members  of  the  legislature,  under  the  Lecompton  constitu- 
tion ;  was  there  for  the  purpose  of  Using  all  the  legal  means  in  my 
power  to  prevent  frauds  at  the  election,  as  that  place  has  become  noto- 
rious for  unaccountable  election  returns.  Voting  had  commenced 
before  I  arrived  at  the  polls.  A  serious  difficulty  appeared  to  be 
brewing.  The  free  State  men  claiming  the  right  to  challenge  those, 
and  those  only,  whom  they  might  think  were  illegal  voters.  This 
was  positively  refused  by  the  other  party  by  words  and  force ;  one 
of  the  pro-slavery  men  stating  that  there  were  a  large  number  of  their 
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men  armed,  and  anxious  for  a  fight,  and  only  wanted  a  pretext  to 
commence,  consequently  it  would  be  dangerous  to  interfere  in  any 
ihape.  A  number  of  men  armed  with  hickory  clubs  were  around  the 
polls  apparently  for  the  specific  purpose  of  smuggling  in  double  and 
other  fraudulent  voteB.  When  such  as  I  conceived  to  be  a  double 
voter  went  to  vote,  he  would  be  surrounded  by  this  club-gang  so  as  to 
prevent  those  on  the  outside  from  knowing  to  a  certainty  whether  the 
vote  was  cast  or  not. 

I  saw  a  number  of  men  vote  twice  ;  saw  boys  not  over  fifteen  years 
old  vote ;  saw  the  judges  receive  votes  without  seeing  the  voter ;  saw 
them  take  votes  by  proxy ;  saw  free  State  men  prevented  from  voting 
by  those  men  who  composed  the  party  who  were  armed  with  clubs 
until  assisted  by  the  sheriff  through  my  interposition.  I  do  not  think 
there  were  to  exceed  three  hundred  men  in  town  during  the  day, 
including  the  citizens.  The  men  with  clubs  were  threatening  ven- 
geance upon  free  State  men  throughout  the  day. 

There  was  a  company  of  United  States  troops  who  took  a  position 
in  town  about  11  o'clock  a.  m.  They  were  stationed  about  forty  rods 
in  rear  of  the  polls,  where  they  remained  until  I  left  in  the  evening. 
Their  presence  and  position  did  not  furnish  any  protection  to  those 
who  desired  a  fair  and  honest  election. 

ADAM  FISHER. 


No.  7. 

William  Perky,  recorder  of  Leavenworth  county,  brings  into  the 
office  of  the  board  of  commissioners  the  poll- books  of  Kickapoo  pre- 
cinct, Leavenworth  county,  Kansas  Territory,  for  the  election  held  at 
that  place  on  the  21st  of  December,  1857,  and  makes  oath  that  they 
were  on  file  in  his  office. 

WILLIAM  PERRY. 


No.  8, 

Johh  A.  Brown,  United  States  army,  being  duly  sworn,  says : 
I  was  in  command  of  a  company  of  United  States  troops,  stationed 
st  Kickapoo,  on  the  4th  of  January,  1858.  A  written  demand  was 
made  upon  me  by  the  deputy  United  States  marshal  to  station  the 
troops  at  the  polls.  They  were  stationed  about  eighty  yards  irom  the 
polls,  in  sight  of  the  house,  but  out  of  sight  of  the  window  where  the 
votes  were  received.  The  sheriff  of  the  county  told  me  he  thought 
that  it  was  an  unnecessary  display  of  force  to  station  the  troops  there, 
and  in  presence  of  the  deputy  marshal  and  myself  said  that  he  thought 
that  he  was  the  proper  person  to  conduct  that  election,  and  tried  to 
prove  the  same  to  the  deputy  marshal  from  the  acting  governor's 
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E  reclamation ;  at  the  same  time  saying  to  the  deputy  marshal,  that  if 
e  chose  to  take  the  conducting  of  the  election  out  of  his  hands  he 
should  have  nothing  to  do  with  it,  or  words  to  that  effect.  My  first 
instructions  directed  me  to  report  the  arrival  of  my  force  to  the  sheriff, 
marshal,  or  their  deputies,  and  in  case  of  the  absence  of  all  of  these 
officers,  then  that  the  judges  of  election  were  the  proper  persons  to 
dispose  of  my  force  for  the  purpose  of  keeping  peace.  I  reported,  on 
my  arrival,  to  the  sheriff,  on  Sunday  p.  m.  of  the  3d  of  January,  and 
held  myself  subject  to  his  orders,  so  far  as  the  disposition  of  my  force 
was  concerned,  until  I  received  subsequent  instructions  on  the  after- 
noon of  the  4th,  I  think  between  two  and  three  o'clock  p.  m.—  I  have 
no  certainty  as  to  the  time—  when  I  reported  to  the  deputy  marshal 
that  my  force  was  subject  to  his  orders.  I  will  here  state  in  connexion 
with  this  that  I  would  have  obeyed  the  summons  of  any  peace  officer 
during  that  day  had  I  been  called  upon  to  quell  any  disturbance  that 
had  commenced,  and  so  stated  to  botn  the  sheriff  and  deputy  marshal. 

I  was  about  the  polls  very  frequently  from  about  half  past  three 
to  half  past  six  o'clock,  when  they  closed — not  as  frequently  before 
three  o'clock  as  after. 

I  saw  one  person  vote  twice ;  what  name  he  voted  under  the  first 
time  I  do  not  know ;  the  second  time  he  voted  under  the  name  of 
Theodore ;  he  was  the  only  person  whom  I  saw  vote  twice.  I  inquired 
the  number  of  votes  polled,  to  the  best  of  my  knowledge,  at  about 
half-past  three  o'clock;  inquired  of  one  of  the  judges  of  election;  he 
told  me  four  hundred  and  sixty-seven  ;  inquired  twice  after  this  time 
and  was  answered,  about  nine  hundred,  on  the  first  inquiry,  and  the 
second  time,  I  think  the  reply  was,  upwards  of  nine  hundred ;  I  have 
no  means  of  knowing  how  many  votes  were  cast  between  the  time  I 
inquired  the  first  and  second  time  as  to  the  number  of  votes  polled. 

I  made  an  estimate  of  the  different  men  that  were  in  and  about 
town  during  the  day,  and  should  judge,  according  to  the  best  of  my 
belief,  between  five  and  six  hundred.  There  may  have  been  more 
and  may  have  been  less.  I  think  I  saw  one  hundred  men  about  the 
polls  between  the  time  I  inquired  of  the  judges  the  first  time  and  the 
closing  of  the  polls.  There  may  have  been  more,  but  I  did  not  see 
them.     I  cannot  say  whether  or  not  any  of  them  voted  before. 

I  considered  that  I  had  no  instructions  to  use  my  troops  without  an 
order  from  the  civil  authority,  and  should  not  have  permitted  any 
troops  to  have  come  in  contact  with  the  citizens  without  a  written 
order  from  the  civil  officers. 

The  announcement  was  made  from  the  poll-room  that  the  polls 
would  be  closed  at  half  past  six  o'clock.  After  this  announcement 
was  made  I  heard  twice,  perhaps  three  times,  a  voice,  raised  pretty 
high,  crying  "  more  votes,"  apparently  coming  from  the  room  where 
the  polls  were  being  held.  1  do  not  know  who  said  this ;  it  might 
have  been  different  each  time,  I  was  around  the  polls  but  little 
during  the  forenoon. 

JOHN  A.  BROWN, 
Captain,  4th  Artillery. 
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No.  5. 


J.  G.  Loses,  being  sworn,  deposes  and  says : 

I  was  at  Kickapoo  on  the  4th  day  of  January,  A.  D.  1858  ;  went 
there  to  act  as  challenger  at  the  election  for  officers  under  the  Le- 
oompton  constitution  ;  I  attempted  to  challenge,  but  was  forced  from 
the  polls.  Mr.  Fields,  of  Leavenworth,  at  the  same  time,  attempted 
to  keep  outside  a  list  of  the  voters,  but  he  too  was  crowded  off ;  Mr. 
Fields  applied  to  the  judges  to  let  him  keep  an  unofficial  list  of  the 
voters  inside,  but  was  refused.  I  then  attempted  several  times  to 
keep  an  account  of  the  voters,  but  was  forced  off  each  time  ;  I  offered 
,  to  stand  at  the  polls  with  any  pro-slavery  resident  of  Kickapoo,  and 
to  challenge  none  whom  he  would  vouch  for  as  legal  voters  ;  that  pro- 
position was  rejected.  There  was  a  crowd  of  seventy-five  or  an  hun- 
dred men  around  the  polls  while  I  was  there,  armed  with  fresh-cut 
clubs  about  two  feet  long,  and  with  revolvers  and  Bowie  knives ;  they 
were  violent  in  threats  to  kill  any  man  who  challenged  a  voter  or 
took  down  a  name,  and  said  they  had  been  defrauded  enough  by  men 
keeping  a  list  of  voters  there.  We  found  that  we  could  not  challenge 
or  keep  a  list  of  the  voters  without  the  troops  would  protect  us ;  the 
troops  were  stationed  out  of  sight  of  the  place  of  voting ;  the  officer 
refused  to  station  them  at  the  polls,  although  requested  in  writing  by 
the  deputy  United  States  marshal  to  do  so.  Finding  that  nothing 
could  be  done,  I  left  there  about  noon.  In  my  judgment  it  would 
have  required  fifty  well  armed  men  to  protect  a  challenger  against  the 
mob. 

J.  GL  LOSEE. 


No.  6. 

John  H.  Chandler  sworn,  says  : 

I  was  a  resident  of  Kickapoo,  in  Leavenworth  county,  for  about  one 
Lecompton  constitution  on  the  4th  of  January,  A.  D.  1858.  Arrange- 
month  before  and  for  several  days  after  the  election  for  officers  under  the 
ments  were  made  and  talked  of  among  the  people  of  Kickapoo,  for 
several  days  before  the  election,  to  guard  the  polls  ;  they  said  they 
intended  to  do  their  own  voting  in  their  own  way,  without  interfering 
or  watching  from  the  Leavenworth  men  ;  they  placed  their  brass  can- 
non so  as  to  rake  the  polls  ;  it  was  said  to  be  loaded  ;  I  was  about  the 
polls  not  more  than  two  hours  during  the  day  ;  I  saw  Mr.  Findlay, 
who  lives  at  Weston,  vote  as  John  Shaffer ;  1  saw  another  man  vote 
as  Thomas  Quincy  and  as  Joseph  Begle  ;  I  know  that  neither  of  those 
names  are  his,  but  cannot  recollect  his  true  name.  There  were  forty 
or  fifty  armed  men  at  the  polls,  appearing  to  act  in  concert  to  prevent 
challenging,  and  some  of  them  swearing  that  they  would  kill  any 
one  who  did  challenge.  Alexander  Ralston  (a  judge  or  clerk  of  the 
election)  stated  that  no  man  had  a  right  to  challenge.     I  think  that 
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there  were  not  over  three  hundred  men  in  town  that  day,  including 
the  residents  of  Kickapoo  and  excluding  the  United  States  troops ; 
none  of  the  troops  voted,  to  my  knowledge. 

JOHN  H.  CHANDLER. 

Recalled.  I  resided  in  Kickapoo,  Leavenworth  county,  Kansas  Terri- 
tory, at  the  time  the  vote  was  taken  upon  the  Lecompton  constitution  on 
the  21st  day  of  December,  1857  ;  was  in  town  all  day  ;  I  was  particular 
to  notice  the  number  of  persons  in  town,  as  it  was  reported  that  this 
precinct  was  in  the  habit  of  polling  a  large  number  of  votes  ;  accord- 
ing to  the  best  of  my  judgment  there  were  not  to  exceed  two  hundred 
men  in  the  town  daring  the  day,  including  the  residents  of  Kackapoo. 
I  passed  the  place  of  voting  about  1 1  o'clock  at  night ;  voting  was , 
atul  going  on.  I  do  not  know  the  exact  number  of  votes  claimed  to 
have  Deen  polled  ;  heard  the  next  day  that  there  were  upwards  of  900 
votes  polled. 

JOHN  H.  CHANDLER. 


No.  9. 

William  W.  Gallagher  sworn,  deposes  as  follows: 

I  was  at  Kickapoo  on  the  4th  instant ;  reached  there  at  about  12 
o'clock  m.,  or  at  the  time  the  judges  of  election  had  adjourned  for 
dinner.  I  saw  no  person  at  that  time  with  whom  I  was  acquainted. 
When  the  judges  returned  and  opened  the  polls  there  was  quite  a 
rush  of  men,  who  were  very  much  intoxicated,  to  the  window ;  the 
men  had  clubs  in  their  hands ;  saw  one  man  with  his  left  hand  full 
of  tickets  come  into  the  crowd ;  there  appeared  to  be  considerable 
contention  about  the  right  of  one  man  to  vote ;  this  man  who  had  his 
hand  full  of  tickets  said  that  he  knew  the  man  had  a  right  to  vote ; 
the  contention  appeared  to  be  among  themselves — all  members  of  one 
party — and  looked  to  me  as  if  intended  as  a  ruse  to  give  them  a  chance 
to  vote ;  he  took  a  ticket  out  of  his  hand  and  put  it  into  the  window, 
where  one  of  the  judges  took  it  from  him ;  the  noise  was  so  great  that 
I  could  not  hear  the  name  given  in  ;  I  then  got  upon  a  block,  where 
I  could  see  over  the  heads  of  the  crowd  and  get  a  fair  view  of  the 
window ;  the  man  with  the  tickets  then  commenced  handing  his 
tickets  in,  one  at  a  time  ;  each  time  he  handed  in  his  ticket,  the  crowd 
outside  would  raise  a  shout  so  as  to  prevent  hearing  the  names  given 
in ;  that  man  handed  in  six  tickets,  on9  at  a  time,  before  he  left  the 
window;  I  did  not  know  the  man,  nor  any  of  the  crowd  who  were 
gathered  around  him ;  I  asked  Mr.  Dale,  who  lives  in  Platte  City, 
Missouri,  if  he  knew  the  man  ;  he  said  he  did  not ;  I  afterwards  saw 
Mr.  Dale  talking  with  him,  and  was  satisfied  from  his  manner  of  con- 
versation that  they  were  acquainted. 

I  left  there  about  an  hour  before  sunset.     The  voting  was  very 
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slack ;  at  times  they  would  rush  up  to  the  polls  in  crowds  from  the 
drinking  saloons,  vote,  and  go  back  again ;  saw  the  same  parties 
come  back  and  surround  the  window  again,  but  there  was  so  much 
noise  made  by  them  that  I  could  not  hear  the  names  that  were  called. 
They  repeated  this  frequently.  The  voting  appeared  to  be  carried  on 
by  that  gang. 

W.  W.  GALLAGHER. 


No.  10. 

Richard  Hatha w at,  being  duly  sworn,  deposes  and  says : 

I  reside  in  Kickapoo  precinct,  Leavenworth  county,  Kansas  Terri- 
tory; have  lived  there  since  1855,  and  before  the  precincts  were  dis- 
tricted ;  am  well  acquainted  in  that  precinct.  I  took  a  census  of  town- 
ship seven,  (7,)  of  ranges  twenty-one  and  twenty-two,  (21  and  22,) 
which  comprises  the  greater  part  of  that  precinct ;  takes  in  the 
Tillage  of  Kickapoo  and  the  most  thickly  settled  portion  of  the  precinct. 
A  portion  of  these  two  townships  are  not  in  the  precinct.  I  wag 
in  conversation  with  Mr.  Jones — a  pro-slavery  man — who  requested 
me  to  ascertain  the  political  sentiments  of  the  people  when  I  took  the 
census.  I  saw  him  again  yesterday  ;  told  him  that  I  had  found  in 
that  portion  of  the  precinct  in  which  I  had  taken  the  census,  118 
pro-slavery,  40  free  State,  and  ten  whose  political  sentiments  I  could 
not  find  out.  He  told  me  that  our  figures  differed  ;  that  the  correct 
census  showed  330  voters.  When  I  explained  that  the  district  which 
I  took  the  census  of  did  not  comprise  the  whole  precinct,  he  said  that 
would  account  for  the  deficiency.  I  believe,  to  the  best  of  my  know- 
ledge, that  there  are  between  three  and  four  hundred  voters  in  the 
entire  precinct — believe  that  three  hundred  and  fifty  is  as  many  as 
can  be  found. 

R.  HATHAWAY. 


No.  11. 

William  H.  Elliott,  being  duly  sworn,  deposes  and  says : 

I  am  sheriff  of.  Leavenworth  county  ;  reside  in  Kickapoo,  in  said 
county  ;  was  there  at  the  election  of  the  21st  of  December,  1857.  I 
reside  in  the  out  edge  of  town,  about  two  streets  from  where  the  polls 
were  held.  Was  at  the  polls  in  the  morning,  and  voted  soon  after 
the  polls  were  opened.  Have  lived  in  Kickapoo  nearly  three  years  ; 
am  acquainted  with  a  majority  of  the  citizens  there.  A  good  many 
have  come  in  lately  since  the  land  office  was  located  there ;  that  I  do 
not  know. 

I  returned  to  the  polls  an  hour  or  two  before  sunset.  There  was 
quite  a  crowd  about  the  polls  at  that  time.  When  I  went  up  to  sup- 
per there  were  some  25  or  30  about  there.  When  I  first  came  up  there 
must  have  been  twice  that  number.  I  knew  most  of  them  about  there 
at  that  time. 
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I  do  not  know  any  men  in  that  precinct  by  the  name  of  Thomas  F. 
Marshall,  Thomas  H.  Benton,  Horace  Greely,  John  P.  Hale,  James 
Buchanan,  John  C.  Fremont,  J.  W.  Denver,  Isaac  Atchison,  William 
H.  Seward,  or  Edwin  Forrest. 

If  there  are  more  than  six  Calverts  in  that  precinct  over  twenty- 
one  years  of  age  I  do  not  know  them. 

There  are  not  over  four  men  by  the  name  of  Brooks  that  I  know  of 
in  that  precinct ;  do  not  know  of  but  one  man  by  the  name  of  J.  W. 
Martin. 

I  have  seen  the  names  mentioned  above  on  the  poll  books  of  Kicka- 
poo  precinct ;  do  not  know  of  any  such  men  in  the  precinct. 

WILLIAM  H.  ELLIOTT. 

William  H.  Elliott  (recalled)  sworn. 

I  am  sheriff  of  Leavenworth  county  ;  was  at  Kickapoo  precinct,  in 
said  county,  on  the  4th  of  January,  1858,  at  the  election  for  State 
officers  and  members  of  the  legislature ;  was  there  all  day.  Williams, 
Myers,  and  Franklin,  I  think,  were  the  judges  of  election.  A  man 
by  the  name  of  Willson,  I  think,  was  one  of  the  clerks.  I  am  not 
intimately  acquainted  with  the  political  sentiments  of  all  of  the  judges, 
but  think  they  all  vote  the  democratic  ticket;  in  fact,  am  quite  sure 
they  do. 

Early  in  the  morning,  before  the  polls  were  opened,  I  met  Deputy 
Marshal  Corvell  and  Captain  Brown  where  the  troops  were  stationed, 
out  on  the  edge  of  town.  Mr.  Corvell  had  taken  charge  of  the  troops 
before  I  went  out.     I  did  not  have  charge  of  them  during  the  day. 

Captain  Brown  seemed  to  be  at  a  loss  to  know  who  should  take 
charge  of  the  troops,  Corvell  or  me. 

I  gave  no  orders  to  the  troops  during  the  day.  They  were  stationed 
100  or  150  yards  from  the  polls.  I  was  about  the  polls  two  or  three 
times  during  the  day;  was  there  about  ten  minutes  the  first  time ; 
did  not  see  more  than  half  a  dozen  men  vote  during  the  day.  When 
I  first  went  up  some  one  was  at  the  polls  wishing  to  go  into  the  poll- 
room  and  act  as  clerk  or  keep  a  list  of  voters.  The  crowd  outside 
would  not  permit  him.  I  saw  non-residents  there,  and  very  few  from 
Missouri,  but  did  not  see  them  vote  ;  saw  one  man  in  the  crowd  with 
a  club  in  his  hand  some  eighteen  inches  or  two  feet  long.  He  would 
not  permit  a  challenger  inside  of  the  room. 

WILLIAM  H.  ELLIOTT. 


xv    .y-0, 


No.  12. 

Josbpa  Corvell  sworn,  deposes  as  follows : 

Was  at  Kickapoo  precinct,  Leavenworth  county,  K.  T.,  in  the  ca- 
pacity of  United  States  deputy  marshal,  on  the  4th  of  January,  1858 ; 
went  there  under  instructions  of  the  United  States  marshal  to  pro- 
tect challengers  and  prevent  illegal  voting. 
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1  arrived  there,  should  think,  between  six  and  seven  o'clock  a.  m. 
The  troops  were  stationed  about  half  or  three-quarters  of  a  mile  from 
the  polls  at  this  time.  I  ordered  Captain  Brown  to  bring  his  men 
into  town,  and  he  did  so,  stationing  them  about  100  or  150  yards 
from  the  polls.  I  went  to  Captain  Brown,  who  was  in  command  of 
the  troops ;  he  told  me  that  he  had  reported  to  the  sheriff  of  the 
county. 

Immediately  after  the  polls  were  opened  in  the  morning,  a  crowd 
gathered  around  of  nearly  one  hundred  men,  I  should  think.  They 
were  around  with  clubs  ;  most  of  them  were  hickory  clubs,  I  should 
think)  about  two  and  a  half  feet  long. 

Mr.  Fields  stood  near  the  window  with  a  book  in  his  hand  to  take 
down  the  names  of  voters  as  they  voted.  Some  two  or  three  of  the 
crowd  swore  that  they  would  shoot  the  first  man  who  challenged  a 
Toter  or  put  down  the  name  of  a  voter.  Some  gentlemen  from  Leaven- 
worth, in  order  to  save  violence,  got  Mr.  Fields  to  leave  ;  thought  it 
was  not  safe  for  him  to  stand  there.  Mr.  Fields  came  away  and  Mr. 
Lo«ee  took  the  book.  They  crowded  him  away  ;  would  not  let  him 
near  the  polls.  I  went  to  Captain  Brown  and  made  a  demand  for  the 
troops,  requesting  him  to  station  them  at  the  polls.  I  made  my  de- 
mand in  writing.  He  consented  at  first  to  do  so,  but,  after  holding  a 
private  conversation  with  General  Whitfield,  he  declined  to  do  so. 
nu  reason  for  not  complying  with  my  demand  was :  he  said  he  was 
Bent  there  as  posse  comiiatus  to  aid  the  civil  authorities  in  quelling 
any  disturbance  and  prevent  violence.  I  then  went  to  the  sheriff  and 
asked  him  to  aid  in  protecting  challengers,  which  he  refused  to  do ; 
and  claimed  that  if  I  was  sent  there  to  protect  the  polls  he  did  not 
think  it  was  his  duty  to  assist  me  in  any  way.  I  then  went  back  to 
the  polls,  and  the  sheriff  told  one  of  the  judges  (Mr.  Franklin)  that  if 
he  knew  any  man  that  came  up  there  he  need  not  call  his  name. 

Mr.  Ewing  then  took  a  despatch  to  General  Harney.  Having  sent 
back  orders  to  Captain  Brown  to  obey  my  command,  I  did  not  receive 
that  order  until  4  o'clock  in  the  afternoon.  It  was  then  too  late  to 
have  the  troops  be  of  any  service  to  me. 

While  Mr.  Ewing  was  gone  with  the  message  to  Harney,  I  was  at 
the  polls  ;  saw  a  man  by  the  name  of  Todd  vote  twice  without  leav- 
ing the  window.  He  voted  once  under  the  name  of  Todd  and  once 
by  the  name  of  Biley ;  he  stood  in  front  of  the  window  where  the 
judges  could  see  him  very  plain ;,I  saw  him  vote  again  the  third 
time ;  do  not  know  what  name  he  gave  then.  There  was  one  pane  of 
glass,  and  I  think  two,  out  of  the  window.  The  votes  were  taken 
through  where  the  glass  was  out  in  the  middle  of  the  casement.  Saw 
a  man  by  the  name  of  Pattie  vote  three  times ;  voted  once  by  the  name 
of  Johnson  and  once  by  the  name  of  Theodore.  The  other  name 
given  I  do  not  recollect.  He  voted  three  times  within  twenty  minutes; 
he  offered  his  vote  the  fourth  time.  The  judge  (Franklin)  had  the 
ballot  in  his  hand  when  I  challenged  it.  He  took  back  his  ticket  and 
went  away.  I  challenged  his  vote  twice  after  that,  but  he  did  get  in 
one  vote  after  I  challenged  him.  I  do  not  know  the  name  he  gave ; 
he  got  in  four  ballots,  and  I  challenged  him  three  times  besides — 
making  seven  times  that  he  went  up  to  vote. 
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I  saw  others  vote  twice,  and  some  three  times.  I  could  not  learn 
their  names.  When  Pattie  offered  his  vote  and  I  challenged  him  the 
first  time,  I  told  Franklin  that  he  must  know  that  he  had  voted  twice 
before.  He  replied  that  he  did  not  notice  him.  Dan  Brown  said  to 
Pattie,  "swear  in  your  vote;"  Franklin  repeated  the  same  words. 
About  twenty  minutes  before  the  polls  closed,  I  heard  a  man  ask  the 
judges  how  many  votes  were  polled.  They  looked  at  the  books  and 
replied  905.  I  kept  account  after  that,  and  there  were  but  two  votes 
polled  after  that  up  to  the  closing  of  the  polls. 

JOSEPH  COWELL. 


No.  13. 

Thomas  Hamill  sworn,  deposes  and  says : 

I  reside  about  two  miles  from  Delaware ;  was  at  Delaware  at  the 
election  of  the  4th  of  January,  1858.  About  one  o'clock  I  came  up 
to  the  window  with  a  gentleman  from  Leavenworth,  (Mr.  Note  ware.) 
Mr.  Noteware  asked  one  of  the  judges  some  questions  just  as  I  came 
up.  Do  not  know  what  the  question  was.  The  judge  asked  him  if 
he  was  running  for  any  office.  The  judge  was  called  Miller ;  I  do 
not  know  him ;  was  told  that  was  his  name.  I  do  not  remember 
Noteware's  reply.  The  judge  then  turned  to  Mr.  Bonnell,  and  told 
him  to  put  us  away  from  the  window.  Mr.  Bonnell  ordered  us  away ; 
told  us  he  would  have  the  troops  clear  us  away.  I  then  went  and 
told  the  deputy  marshal  about  it.  He  told  me  to  go  back.  I  went 
back,  and  stayed  there  a  few  minutes ;  saw  a  gentleman  come  up  and 
hand  in  his  vote  to  this  same  judge.  He  took  the  ticket  in  bis  right 
hand  and  opened  it — the  ticket.  The  ticket  did  not  appear  to  please 
bim.  He  had  some  open  tickets  in  his  left  hand.  He  took  one  of 
the  tickets  from  his  left  hand,  and  put  it  in  the  ballot-box  in  place 
of  the  one  handed  in.  I  then  left  the  window ;  could  not  be  mis- 
taken in  regard  to  it ;  saw  it  very  clearly.  I  heard  Mr.  Miller  crying 
out  at  the  window  for  "  more  voters ;"  he  had  a  number  of  tickets  in 
his  hand,  headed  "democratic  ticket."  The  ticket  which  Miller  put 
into  the  ballot-box  in  place  of  the  one  handed  by  the  man  mentioned 
above  was  headed  "democratic  ticket."  The  other  tickets  were 
headed  "  free  State  ticket."  The  United  States  troops  were  stationed 
close  to  the  polls.  I  saw  a  man  under  guard  by  the  troops,  who  stated 
that  his  horse  was  on  the  other  side  of  the  river,  and  that  he  had 
"crossed  over  in  a  skiff."  This  man,  who  was  under  arrest,  had 
stated  before  that  he  was  a  resident  of  Missouri.  There  was  on  that 
day  a  general  turn  out  of  all  the  voters  of  the  precinct. 

THOMAS  HAMILL. 
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No.  15. 


Albx.  Ralston,  being  duly  sworn,  deposes  as  follows : 

I  reside  in  Leavenworth  county,  Kickapoo  precinct,  Kansas  Terri- 
tory. Was  there  at  the  election  in  that  precinct  on  the  21st  day  of 
December,  1857.  Am  tolerably  well  acquainted  in  that  section  of 
country.  Am  keeping  a  grocery  store  at  that  place.  Was  at  the 
polls  once  during  the  day,  at  about  ten  o'clock  a.  m.  Did  not  see 
but  one  or  two  persons  vote  while  I  was  there. 

I  have  seen  the  Kickapoo  poll-lists  as  appearing  before  this  board. 
Have  looked  over  the  names  on  the  list.  Am  pretty  well  acquainted 
with  the  voters  in  that  section  of  country.  I  have  seen  the  name  of 
J.  W.  Martin  appearing  twice  on  the  poll-list.  Do  not  know  but 
one  man  by  that  name.  I  have  seen  on  the  poll-list,  which  number* 
one  thousand  and  twenty-nine,  one  hundred  and  seven  names  of  people* 
whom  I  know  to  reside  in  that  vicinity.  I  see  a  great  many  stranger 
names  on  the  poll-list — names  of  people  that  I  have  never  seen,  or  do 
not  know  where  they  reside.  I  have  marked  on  the  list  all  the  names 
that  I  know.  I  know  of  five  men  by  the  name  of  Calvert  over  twenty- 
one  years  of  age  in  that  precinct.  There  are  several  names  of  people 
who  reside  in  the  precinct ;  but  as  I  do  not  know  their  Christian. 
names,  I  did  not  count  them. 

A.  RALSTON. 


A.  Raliaton  sworn,  (recalled :) 

I  reside  in  Kickapoo,  Leavenworth  county,  Kansas  Territory  ;  am 
keeping  a  grocery  store  there.  Was  there  on  the  4th  of  January, 
1858.  My  place  of  business  is  on  Main  street,  near  the  levee,  about 
three  lots  from  where  the  election  was  being  held.  Was  one  of  the 
clerks  of  election  on  that  day.  The  judges  of  election  were  Messrs. 
Williams,  Franklin,  and  Myers.  Mr.  Willson  was  the  other  clerk. 
The  polls  were  opened  at  about  9  o'clock,  and  closed  at  half  past  6 
p.  m.  I  signed  the  returns  the  next  day.  The  judges  took  charge  of 
the  poll-books  on  the  night  of  the  4th,  at  half  past  6  o'clock.  I  saw 
them  again  about  9  o'clock  the  next  day  ;  saw  no  alterations  in  the 
poll-lists.  I  was  stationed  about  five  feet  from  the  window  where  the 
▼otes  were  received.  I  was  sitting  with  my  back  to  the  window.  I 
recorded  the  names  of  men  that  1  did  not  know.  I  opened  and  headed 
the  poll-lists  in  the  morning.  Wrote  the  first  names  on  the  lists  y 
commenced  numbering  the  voters,  but  made  a  mistake  in  the  numbers, 
*nd  then  stopped  numbering.  I  wrote  all  the  names  on  the  list. 
I  saw  among  those  who  voted  the  names  of  men  whom  I  did  not  know. 
I  did  not  record  the  name  of  any  man  that  I  knew  to  live  out  of  the 
Territory.  The  voting  was  at  sometimes  very  rapid  and  sometimes 
▼cry  slack.  The  voting  was  slack  for  about  two  hours  before  the  polls 
closed.  I  write  ordinarily  fast.  I  could  hear  the  cry  of  the  judge 
ftnd  record  the  names  of  two  voters  in  a  minute.  There  was  at  times, 
during  the  last  two  hours,  rapid  voting.     I  could  have  recorded  twice 

H.  Bep.  Com.  377 17 
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as  many  voters  in  the  last  two  hours  as  I  did  record.  I  looked  out  of 
the  window,  during  the  last  two  hours,  and  saw  the  men  who  were 
about  the  polls.  I  saw  Mr.  John  C.  Tarr  there  at  the  time  the  mar- 
shal challenged  a  voter.  I  did  not  see  the  man  who  was  challenged. 
I  saw  the  judge  swear  voters  that  day ;  saw  him  swear  two  or  three 
doasen  voters.  The  man  came  up  and  offered,  when  the  marshal  said 
"I  challenge  that  vote,"  the  man  immediately  turned  about  and 
walked  away.  Mr.  Tarr  was  standing  close  to  the  window ;  had  just 
handed  in  his  vote.  One  of  the  judges  had  the  ballot-box  in  his  hand 
a  part  of  the  time,  and  a  part  of  the  time  ou  the  table.  The 
judge  had  the  ballot- box  on  his  knees  a  majority  of  the  time.  Williams 
or  Myers  had  charge  of  the  ballot-box,  Franklin  sat  by  the  window 
and  received  thtf' votes,  and  handed  them  to  the  judge  who  had  charge 
of  the  box. 

I  have  lived  there  since  1865  ;  did  not  do  much  until  last  spring ; 
since  then  have  been  in  the  mercantile  business.  I  am  pretty  well  ac- 
quainted about  town  and  with  men  who  come  into  town  to  trade.  I 
signed  the  certificate  of  the  judges  of  election,  certifying  to  the  poll 
lists  immediately  under  the  list  of  names.  The  general  demeanor  of 
the  crowd  about  the  polls  was  sometimes  pretty  rough,  and  again 
-quiet.  I  saw  some  men  armed  with  sticks;  I  heard  some  one  outside  say 
that  no  person  should  take  their  names  as  clerks  of  election  outside  of 
the  room. 

All  the  names  written  on  the  poll-list  were  called  out  by  the  judges 
and  recorded  between  nine  o'clock  a.  m.  and  half  past  six  p.  m.,  at 
the  time  the  polls  closed.  I  do  not  know  where  the  poll-books  are ; 
have  not  seen  them  since  I  signed  them. 

A.  R0LL8T0N. 


No.  14. 

'A.  J.  Harrison,  being  duly  sworn,  deposes  as  follows: 
I  was  at  Shawnee  precinct,  in  Johnson  county,  Kansas  Territory, 
on  January  4,  1858  ;  was  lieutenant  of  a  company  of  United  States 
troops  stationed  there.  About  one  o'clock  p.  m.  we  were  called  into 
town  by  the  marshal.  Col.  Titus,  with  one  or  two  other  men,  were 
there ;  had  knocked  down  the  keeper  of  the  hotel.  I  was  not  ac- 
quainted with  Col.  Titus  before  that  time.  He  was  there  with  a  two- 
horse  buggy  ;  it  was  said  he  lived  in  Kansas  city,  Mo.  I  do  not  think 
I  saw,  while  there,  over  fifty  men. 

On  our  road  there  we  saw  very  few  settlers  except  Indians ;  what 
the  settlements  are  in  other  directions  I  cannot  state  We  were  called 
upon  again  about  half  past  five  p.  m.  by  the  deputy  marshal,  stating 
that  some  Missourians  had  come  over,  and  were  about  to  destroy  the 
ballot-box ;  that  he  wanted  us  to  come  immediately  to  town.  I  took 
some  twenty  men  and  went  down  ;  on  my  way  there  I  saw  four  men 
on  horseback,  coming  from  the  town  and  making  considerable  noise 
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u  they  came  along.     When  I  arrived  at  the  town  I  could  see  bnt 
twenty-five  or  thirty  men  in  town,  and  no  disturbance. 

I  reported  to  the  marshal,  and  he  told  me  that  the  Missourians  had 
concluded  to  leave,  bnt  asked  that  I  should  remain  until  the  polls 
dosed,  which  I  did. 

We  were  stationed  about  half  a  mile  from  town ;  we  were  stationed 
off  from  the  road  ;  could  not  have  seen  persons  coming  from  or  going 
to  Missouri. 

A.  J.  HARRISON, 
2d  Lieutenant  6th  Infantry. 


No.  16. 

Gamr  B.  Rkdmon,  being  duly  sworn,  deposes  and  says : 

I  was  at  Delaware  on  the  4th  of  January,  at  the  election  for  State 
officers ;  was  one  of  the  judges  of  election.  I  think  that  there  were  be- 
tween 159  and  200  votes  polled.  My  son  and  John  Miller  were  the 
other  judges.  There  was  a  warrant  out  for  Miller  and  he  left.  Some 
one  else  was  appointed  in  his  place. 

Question  by  Mr.  Adams.  Did  you  see  any  irregularities  in  the 
conducting  of  that  election. 

Answer.  I  am  not  afraid  to  answer  the  question,  but  have  been  ar- 
rested and  do  not  think  you  have  any  right  to  ask  such  a  question.  I 
think  I  know  the  object  of  the  question  and  do  not  intend  you  shall 
make  capital  off  from  me. 

I  did  not  sign  the  poll-books ;  I  would  have  signed  them  but  was 
arrested  before  I  had  an  opportunity.  The  marshal  told  me  he  would 
▼sit  until  midnight  if  I  would  sign  them,  though  he  urged  me  to 
harry  and  get  ready  to  go. 

There  were  some  irregularities  in  that  election,  and  I  will  state 
what  they  were.  In  the  morning,  when  the  polls  were  first  opened, 
the  first  thing  John  Miller  did  was  to  get  drunk.  He  is  constitution- 
ally a  good  man  ;  all  I  saw  him  do  wrong  was  when  a  ticket  was 
handed  him  he  would  open  it,  which  I  entered  my  protest  against ; 
told  him  he  had  no  right  to  open  the  tickets.  I  finally  got  him  out 
of  the  chair  and  received  the  votes  myself.  It  was  afternoon  when  he 
gate  me  the  seat ;  he  received  a  few  votes  after  dinner.  Miller  held 
the  ballot  box ;  sometimes  I  would  call  the  names,  sometimes  my 
•on,  and  sometimes  Miller.  Miller  was  sitting  near  the  window;  a 
earner  pane  of  glass  was  out  of  the  window,  where  the  tickets  were  re- 
ceived. Some  of  the  time  the  ballot  box  was  in  his  hand,  and  some  of  the 
tune  on  his  knees.   The  clerks  sat  about  fifteen  feet  from  the  window. 

Miller  had  his  pockets  full  of  tickets,  and  would  hand  them  out  to 
voters  saying,  "  this  is  the  ticket  to  vote."  I  objected  to  this ;  and 
he  said  he  wished  to  see  if  they  were  "  sound  on  the  goose."  I  stood 
op  near  the  window  part  of  the  time ;  my  son  sat  near  the  clerks ;  I 
went  out  some  of  the  time  during  the  day ;  was  not  gone  out  long : 
Miller  said  that  the  reason  he  opened  the  ticket  was,  "  that  he  wanted 


260  CONSTITUTION  OF  KANSAS. 

to  see  how  they  voted  ;  that  some  of  them  had  pretended  to  vote  his 
way,  and  he  wanted  to  see  if  they  were  trne ;"  said  "  he  wanted  to  go 
out  and  whip  two  or  three ;  that  they  were  no  less  than  tories  and 
abolitionists  ;"  that  they  were  descendants  from  the  sneaking  tories  of 
the  revolution.  I  was  in  a  position  to  see  a  part  of  the  time  whether 
he  put  into  the  box  the  same  ticket  which  was  handed  him  or  not,  but 
did  not  see  him  make  any  change  ;  was  out  of  the  room  a  part  of  the 
time,  as  I  have  said  ;  no  person  was  deterred  from  the  polls ;  I  knew 
almost  every  man  who  voted  ;  we  closed  the  polls  at  six  o'clock,  and 
opened  them  again  the  next  day,  but  closed  them  without  taking  any 
votes  ;  the  votes  were  not  counted  that  night ;  I  think  the  clerks  took 
charge  of  the  poll-lists ;  I  do  not  know  who  signed  the  return,  I  did 
not ;  was  arrested  before  the  returns  were  made  out ;  I  do  not  know  a 
young  man  by  the  name  of  Hunt 

Question  by  Mr.  Ewing.  Did  you  receive  the  vote  of  a  young  man 
not  of  age,  and  whom  you  knew  not  to  be  of  age  ? 

Answer.  I  decline  answering  that  question,  but  will  answer  in  this 
Way :  I  received  no  vote  but  what  I  conceived  to  be  a  legal  voter ;  I 
decline  answering  the  question,  as  I  do  not  believe  the  board  have  any 
right  to  ask  the  question  ;  you  have  no  right  to  ask  a  question  when 
the  answer  would  tend  to  criminate  myself. 

Question.  Did  you  receive  the  vote  of  Luke  Moore,  who  lives  in 
Missouri,  knowing  him  to  live  in  Missouri? 

Answer.  That  is  a  question  you  have  no  right  to  ask  me ;  will  just 
state  that  there  never  was  any  such  man  voted  at  Delaware  as  Luke 
Moore,  that  I  know  of;  I  don't  think  there  is  any  such  man  as  Luke 
Moore ;  I  have  not  examined  the  poll-books,  but  do  not  think  he  voted ; 
do  not  know  a  man  by  the  name  of  Lucas  Moore. 

Question  by  Mr.  Ewing.  Did  you  see  any  votes  polled  that  yon  con- 
sidered to  be  illegal? 

Answer.  I  think  the  board  has  no  right  to  ask  the  question. 

The  Chairman  of  the  Board  states :  "  That  any  person  has  the  right 
to  decline  answering  any  question  if  he  considers  the  answer  tending 
to  criminate  himself. 

Resumes.  I  did  not  see  a  single  ticket  put  into  the  box  except  it  was 
handed  in  by  a  voter  ;  I  never  saw  a  fairer  election  conducted  in  my 
life ;  I  think  I  recollect  that  the  free-State  vote  was  fifty-seven  for 
State  officers  and  members  of  the  legislature ;  I  saw  five  men  who  I 
was  told  voted  against  the  constitution  who  were  from  Missouri  ;  I 
was  told  that  there  were  ninety-five  votes  polled  against  the  consti- 
tution ;  I  know  one  man  who  voted  at  our  polls  by  the  name  of  Louie 
Moore ;  he  had  lived  at  Osowatomie ;  his  family  were  over  in  Mis- 
souri ;  children  going  to  school  there ;  he  said  he  was  afraid  they 
would  kill  him,  as  he  had  been  out  in  the  wars  before ;  I  think  I  re- 
ceived his  vote  ;  he  told  me  that  his  wife  and  children  were  over  in 
Missouri ;  he  was  employed  by  me  to  chop  logs ;  has  not  done  any 
chopping  yet,  but  I  think  he  will  come ;  I  do  not  know  where  he  was 
staying  ;  was  not  boarding  with  me ;  he  told  me  before  the  election 
that  he  had  taken  his  family  over  in  Missouri ;  he  used  to  live  adjoining 
me ;  I  think  he  moved  off  last  spring  some  time ;  I  do  not  know  the 
names  of  any  of  the  five  men  who  voted  against  the  constitution  on 
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that  day ;  I  do  not  recollect  who  told  me  those  men  were  from  Mis- 
aouri ;  they  were  pointed  ont  to  me  by  several  persons ;  I  cannot  de- 
scribe the  persons  pointed  ont ;  do  not  think  I  saw  a  person  vote 
against  the  constitution ;  I  was  one  of  theframers  of  the  constitution. 
I  know  a  man  by  the  name  of  William  Hurt ;  he  was  one  of  the 
clerks  of  election  ;  I  do  not  recollect  whether  he  voted  or  not ;  I  believe 
that  Louis  Moore  was  at  that  time  a  resident  of  Kansas.  The  poll- 
books  of  Delaware  precinct  are  in  my  possession ;  I  have  them  in  my 
pocket. 

Question  by  Mr.  Green.  Will  you  let  us  Bee  them. 

Answer.  I  will  if  you  will  return  them  again  as  soon  as  you  have 
examined  them ;  I  want  to  take  them  back  with  me.  These  poll- 
books  which  I  give  you  are  the  poll-books  of  the  election  held  at 
Delaware  precinct  on  the  4th  of  January,  1868,  for  members  of 
the  legislature  and  State  officers  under  the  Leoompton  constitution. 
I  will  leave  the  poll-books  with  the  board  if  they  will  be  returned  to 
me  again  to-morrow.  I  think  at  that  election  there  was  a  general 
torn  ont  of  all  the  voters  of  the  precinct.  There  were  one  hundred 
and  seventy  votes  cast  at  that  election.  I  think  there  is  not  much 
change  in  the  population  of  the  precinct.  The  average  vote  is  about 
the  same  as  stated  above. 

G.  B.  BEDMON. 


Grkkn  B.  Redmon,  recalled : 

I  reside  some  two  or  three  miles  below  Delaware,  in  Leavenworth 
county.  Was  at  Delaware  on  the  21st  of  December,  1857,  at  the 
time  the  vote  was  taken  upon  the  constitution ;  was  in  town  all  day ; 
*m  about  the  polls  almost  all  the  time.  I  think  there  were  two  hun- 
dred and  fifty-five  votes  polled  on  that  day.  I  saw  some  people  there 
*ho,  I  think,  do  not  reside  in  Kansas ;  do  not  know  that  I  ever  saw 
*nj  such  persons  vote ;  saw  some  people  that  I  know  to  live  in 
Missouri. 

G.  B.  BEDMON. 


Shawnee  Precinct. 


No.  14.  A.  J.  Harrison,  (2d  lieutenant  6th  infantry.) 
69.  Oliver  J.  McFarlaud. 

71.  Charles  Godfroy. 

72.  David  W.  Brown. 


No.  14. 


A.  J.  Harbison,  being  duly  sworn,  deposes  and  says : 

I  was  at  Shawnee  precinct,  in  Johnson  county,  Kansas  Territory, 
on  January  4,  1858.  Was  lieutenant  of  a  company  of  United  States 
troops  stationed  there.     About  one  o'clock  p.  m.  we  were  called  into 
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town  by  the  marshal.  Colonel  Titos,  with  one  or  two  other  men, 
there.  They  had  knocked  down  the  keeper  of  the  hotel.  I  was  not 
acquainted  with  Colonel  Titus  before  that  time.  He  was  there,  with 
a  two-horse  buggy.  It  was  said  that  he  lived  in  Kansas  City,  Mis* 
souri.  I  do  not  think  that  I  saw  while  there  over  fifty  men.  On  our 
road  there  we  saw  very  few  settlers,  except  Indians.  What  the  settle- 
ments are  in  other  directions  I  cannot  state.  We  were  called  upon 
again,  about  half-past  five  p.  m.,  by  the  deputy  marshal,  stating  that 
some  Missourians  had  come  over  and  were  about  to  destroy  the  ballot 
box ;  that  he  wanted  us  to  come  immediately  to  town.  I  took  some 
twenty  men  and  went  down.  On  my  way  there  I  saw  four  men  on 
horseback  coming  from  the  town  and  making  considerable  noise  as 
they  came  along.  When  I  arrived  at  the  town  I  could  see  but  twenty- 
five  or  thirty  men  about,  and  no  disturbance.  I  reported  to  the 
marshal,  and  he  told  me  that  the  Missourians  had  concluded  to  leave, 
but  asked  that  I  would  remain  until  the  polls  closed,  which  I  did. 
We  were  stationed  about  one-half  mile  from  town.  We  were  stationed 
off  from  the  road ;  could  not  have  seen  persons  coming  from  or  going 
+o  Missouri. 

A.  J.  HARRISON, 
2d  Lieutenant  &th  Infanty. 


No.  69. 

Oliver  J.  McFarland,  being  duly  sworn,  deposes  and  says,  (February 
13:) 

I  reside  in  Shawnee,  Johnson  county,  Kansas  Territory.  I  was  at 
Shawnee  on  the  21st  day  of  December,  A.  D.  1857,  at  the  time  the 
vote  was  taken  on  the  Lecompton  constitution.  Do  not  think  I  was 
at  the  polls  during  the  day.  Was  in  a  store  about  100  yards  from 
the  polls.  Have  lived  there  since  last  June.  Have  helped  to  build 
up  the  town.  There  are  some  thirty  houses  there,  of  every  descrip- 
tion. I  came  there  on  the  9th  day  of  last  June.  There  were  no 
houses  there  at  that  time,  except  the  old  Indian  church.  The  town 
site  is  on  the  Shawnee  Indian  reserve.  The  township  in  which  the 
village  of  Shawnee  is  situated  is  as  thickly  settled  with  the  Shawnee 
Indians  as  any  township  on  the  reservation,  I  think. 

The  distance  from  Shawnee  to  Westport  is  about  seven  miles,  and 
to  Kansas  City,  by  way  of  Westport,  about  eleven  miles.  The  man 
who  encaged  me  to  come  to  Shawnee  lived  in  Howard  county,  Mis- 
souri. 1  am  from  Boonville,  Missouri.  The  town  was  built  by  a 
company  consisting  of  Thomas  Johnson  and  his  son,  Mr  Houk,  and 
some  others,  whose  names  I  do  not  recollect.  The  houses  are  all 
occupied  but  one.  There  are  fifteen  families  living  there.  There  are 
twelve  or  fifteen  men  there  over  21  years  of  age  who  have  no  families. 
They  consist  of  mechanics,  clerks  in  stores,  and  men  otherwise  en- 
gaged about  town.  I  have  been  north  of  Shawnee  as  far  as  the  Kansas 
river.  Have  been  east  to  the  Missouri  State  line,  and  through  the 
township  in  a  southerly  direction.     Do  not  know  of  but  two  houses 
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that  are  inhabited  outside  of  the  village  of  Shawnee  and  in  the  town- 
ship I  do  not  know  of  a  quarter  section  of  land  about  there  but  what 
has  a  foundation  laid  or  house  built  upon  it  that  is  not  claimed  by  the 
Indians.  I  know  some  three  or  four  white  men  there  who  have  mar- 
ried Indian  women. 

Question  by  Mr.  Green.  Can  you  tell  us  now  how  many  men  there 
are  who  are  over  2 1  years  of  age  residing  in  the  town  and  in  the 
roting  precinct  outside  of  the  town  ? 

Answer.  I  think  I  know  some  sixty  white  men  in  the  precinct  over 
21  years  of  age.  I  think  that  the  lands  there  are  not  subject  to  settle- 
ment yet. 

Question.  How  many  men  did  you  see  there  on  the  21st  of  Decem- 
ber last — on  election  day  ? 

Answer.  I  cannot  tell  exactly.  I  saw  a  good  many  men  coming 
and  going ;  some  going  through  the  town  in  an  easterly  direction, 
and  some  coming  from  Missouri  Saw  some  five  or  six  in  a  company 
going  towards  Missouri  before  the  polls  opened,  in  the  morning.  I 
also  saw  some  men  coming  from  towards  Missouri  in  small  parties. 
Saw  some  men  there  whom  I  knew,  from  Missouri — five  or  six,  I  sup- 
pose. I  should  judge  that  there  were  some  200  men  in  town  during 
the  day ;  that  is  as  near  as  I  could  come  at  the  number.  Saw  a  man 
from  Westport,  by  the  name  of  Carter,  and  one  by  the  name  of  Ridley, 
in  town.  I  know  Mr.  Danforth,  who  was  a  member  of  the  constitu- 
tional convention ;  believe  he  lives  in  Westport  with  his  family.  I 
never  knew  him  to  live  in  Johnson  county. 

Alexander  Johnson,  Peter  Behan,  and  A.  Byrum  were  the  judges 
of  election  on  that  day,  (December  21st.) 

Behan  has  moved  to  Missouri,  Byrum  is  now  in  Missouri,  and  I  be- 
lieve Johnson  has  gone  to  Washington. 

Behan  said  he  moved  to  Missouri  because  he  was  afraid  of  being 
arrested  ;  said  that  there  was  a  writ  out  for  him ;  did  not  say  what 
the  writ  was  for. 

I  think  Colonel  J.  H.  Danforth  was  there  on  the  21st  December 
last. 

[The  poll-books  were  shown  him  by  the  board  for  the  election  of  the 
21st  December,  and  he  was  requested  to  look  them  over  and  mark  every 
man's  name  whom  he  knew  to  live  in  Shawnee,  also  those  who  resided 
in  Missouri  of  the  same  name  as  those  on  the  poll-list.] 

I  have  examined  these  poll-books  and  find  the  signatures  of  the 
judges  all  correct.  I  have  seen  the  signatures  before  of  all  but  one, 
and  believe  this  is  the  genuine  return. 

I  find,  on  a  careful  examination,  the  names  of  forty  persons  whom 
I  know.  James  Carter,  J.  H.  Danforth,  J.  H.  Hough,  G.  W. 
McKowan,  H.  T.  Titus,  and  D.  M.  Barkley  reside  in  Missouri.  Six 
are  Shawnee  Indians ;  the  balance  of  the  forty  names  are  residents  of 
Shawnee  precinct. 

I  find  my  own  name  there,  but  I  did  not  vote. 

The  forty  names  that  I  have  marked  are  all  on  the  first  half  of  the 
poll-books. 

There  are  753  names  altogether  on  the  list.     After  deducting  the 


264  CONSTITUTION  OF  KANSAS. 

six  Missourians  and  the  six  Indians,  I  find  28  names  of  white  persons 
whom  I  know  to  reside  in  that  precinct. 

I  was  at  Shawnee  on  the  4th  of  January  ;  was  appointed  one  of  the 
judges  of  election  for  the  election  for  officers  under  the  Lecompton 
constitution ;  was  appointed  by  Petqr  Behan  and  Mr.  Byrum,  who 
were  the  other  judges.  The  clerks  were  Mr.  Godfroy  and  J.  E.  Har- 
wood.     Mr.  Harwood  resides  in  Westport,  Missouri. 

The  polls  were  opened  about  9  o'clock  a.  m.,  and  closed  about  sun- 
set ;  we  used  a  cigar  box  for  a  ballot-box  ;  had  a  piece  of  paper  tacked 
on  the  top  of  the  box,  and  a  hole  in  the  paper  where  the  ballots  were 
put  into  the  box. 

I  have  been  shown  by  this  board  a  copy  of  the  poll-bookB  for  the 
election  held  on  the  4th  day  of  January ;  the  poll-books  appear  to  be 
in  the  handwriting  of  J.  E.  Harwood,  one  of  the  clerks ;  I  recognized 
my  name  in  my  own  handwriting  below  the  certificate;  I  do  not 
recollect  of  seeing  the  certificate  when  I  signed  my  name. 

The  poll-books  and  ballots  were  taken  to  Missouri  that  night  with- 
out being  counted ;  J.  H.  Danforth  and  two  other  gentlemen,  whose 
names  I  do  not  know,  were  there  in  a  buggy  and  took  the  poll-books 
and  ballots  to  Westport  to  count  them  ;  none  of  the  judges  went 
with  the  gentlemen  who  took  the  poll-books ;  Mr.  Harwood  went  with 
them  ;  he  was  one  of  the  clerks  who  lived  in  Westport. 

The  poll-books  were  made  out  in  two  columns  of  names  with  lines 
drawn  between  them,  as  they  appear  now,  but  I  do  not  recollect 
whether  or  not  each  name  was  numbered ;  they  were  not  then  fastened 
together  but  were  on  separate  sheets  of  paper  ;  Mr.  Harwood,  one  of 
the  clerks,  asked  me  to  sign  my  name  to  the  paper ;  I  think  there 
were  no  names  or  writing  on  the  sheet  except  the  names  of  the  other 
two  judges  when  I  signed  it ;  they  wanted  me  to  sign  it  in  that  way, 
as  they  said  they  were  in  a  hurry  to  take  them  away  ;  I  have  never 
seen  anything  like  the  poll-books  since  I  signed  the  blank  sheet, 
until  they  were  shown  me  by  this  board  to-night. 

There  now  appears  a  certificate,  above  the  names  of  the  judges, 
certifying  to  fifteen  sheets  of  names  of  voters ;  the  sheets  have  been 
fastened  together  since  the  polls  closed,  and  on  the  same  sheet  with 
this  certificate,  and  above  the  certificate,  is  the  names  of  eight  voters, 
among  the  rest  is  my  name  ;  I  did  not  vote  that  day.  One  of  the 
clerks  (Mr.  Harwood)  asked  me,  after  the  polls  closed,  if  I  had  voted, 
1  told  him  I  had  not ;  he  said  he  would  put  down  my  name,  that  it 
would  make  no  difference ;  the  clerks  used  pen  and  ink  to  record 
the  names  and  the  ruling  was  done  in  ink.  This  poll-book  with  my 
name,  in  my  own  handwriting,  on  the  last  sheet  where  I  signed  my 
name,  is  made  out  in  ink,  but  the  ruling  on  the  two  first  sheets  is 
clone  in  ink,  but  the  balance  of  the  fifteen  sheets  are  ruled  with  a 
lead  pencil ;  I  did  not  see  any  pencil  used  that  day  that  I  recollect  of. 

I  think  there  were  not  over  three  or  four  sheet*  when  the  polls 
closed.  I  did  not  authorize  any  one  to  write  the  certificate  above  my 
name  certifying  to  fifteen  sheets  of  names  ;  and  am  certain  that  there 
were  not  as  many  sheets  when  the  polls  closed. 

I  find  on  the  third  sheet  of  the  poll-books  the  name  of  F.  E.  Bailey, 
occurring  as  the  one  hundred  and  sixty-third  voter.     I  have  looked 
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over  all  the  balance  of  the  936  names  on  the  list  and  cannot  find  one 
occurring  after  the  one  hundred  and  sixty-third  name  that  I  recollect 
of  hearing  called  that  day,  except  among  the  eight  names  on  the  last 
page  above  the  certificate.  Bailey  voted  late  in  the  afternoon.  There 
are  773  names  occurring  after  the  name  of  Bailey. 

I  recognize  before  the  164th  name  on  the  list  forty  names  that  I 
know ;  out  of  the  forty,  Beven  are  Shawnee  Indians,  and  three  are 
residents  of  Missouri.  I  do  not  recognize  any  names  on  the  list  after 
the  name  of  Bailey,  except  four  on  the  last  sheet.  One  of  the  four  is  a 
citizen  of  Westport ;  the  other  three  are  legal  voters. 

I  am  satisfied  that  the  773  names  which  occur  after  the  name  of 
Bailey  were  put  on  the  list  after  the  polls  closed.  The  judges  did  not 
count  the  ballots  that  day.  I  have  never  seen  them  counted,  nor 
never  saw  the  tally-lists  until  I  saw  it  before  this  board  to-night. 

Harwood  had  no  authority  from  me  to  add  any  names  on  the  list 
after  the  polls  closed. 

Mr.  Henderson  was  at  Shawnee  in  the  morning ;  was  wanting  some 
one  to  take  a  letter  to  Oxford.  Do  not  know  whether  he  got  any  one 
to  take  it  or  not. 

I  think  that  the  last  773  names  on  the  poll-list  are  a  forgery,  and 
were  put  on  there  without  my  knowledge  or  consent,  and  without  any 
ballots  corresponding  being  put  into  the  ballot-box. 

The  tally-list  accompanying  the  poll-books  before  this  board  shows 
842  majority  for  the  democratic  ticket.  The  democratic  ticket  did 
not  receive  any  such  majority. 

0.  J.  McFARLAND. 


No.  71. 

Charlbs  Godfroy,  being  duly  sworn,  deposes  and  says,  (February  13:) 

I  reside  in  Shawnee  township,  Johnson  county,  Kansas  Territory. 
I  was  clerk  of  the  election  at  that  precinct  on  the  4th  of  January, 
1858,  at  the  election  for  officers  under  the  Lecompton  constitution. 

The  polls  were  opened  at  about  9  o'clock,  a.  m.,  and  closed  at  about 
annset ;  the  poll- books  were  kept  on  separate  sheets  of  paper,  and 
were  not  fastened  together ;  the  names  were  written  in  two  columns, 
bat  were  not  numbered ;  lines  were  drawn  between  the  columns  of 
names.  The  poll-books  were  taken  away  after  the  polls  closed.  Col- 
onel Danforth  took  them  away ;  I  do  not  know  where  he  took  them. 
I  signed  my  name,  before  they  were  taken  away,  to  a  sheet  of  paper 
which  had  been  signed  before  by  the  judges  of  election.  There  was 
no  certificate  written  above  where  I  signed  my  name  at  that  time. 

I  have  been  shown  before  this  board  the  poll-books  for  the  election 
held  on  that  day,  with  my  signature,  as  signed  by  myself,  on  the  last 
sheet  of  the  list.  There  is  a  certificate  written  above  the  names  now. 
I  was  the  last  person  who  signed  the  sheet ;  the  three  judges  and  the 
other  clerk  had  signed  the  sheet  before  I  did. 
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Frank  Bailey  voted  late  in  the  evening ;  I  do  not  remember  of 
recording  any  other  name  after  that  name.  I  went  out  of  the  room 
after  Bailey  voted,  and  did  not  return  afterwards,  until  I  came  in  to 
sign  the  poll-books.  I  find,  on  an  examination  of  the  poll-books,  the 
name  of  Bailey  occurring  opposite  the  number  163. 

I  was  formerly  from  Westport,  Missouri.  Mr.  Harwood,  who  waa 
the  other  clerk  on  that  day,  is  a  printer,  and  lives  in  Westport.  He 
came  to  Shawnee  on  the  morning  of  the  election,  on  horseback,  and 
went  away  after  the  polls  closed. 

I  saw  the  poll-books  the  next  day  in  Westport,  Missouri ;  they 
were  in  a  room  over  Colonel  Boon's  store.  Harwood  and  myself  were 
in  the  room.  Colonel  Danforth  came  in  while  we  were  there.  Alex- 
ander Johnson  was  also  there.  I  got  there  about  10  or  11  o'clock,  a. 
m.  Harwood  was  writing  names  on  some  poll-books  when  I  went  in 
the  room  ;  was  writing  names  on  the  list. 

Question  by  Mr.  Green.  Where  was  he  getting  those  names  from? 

Answer.  I  was  writing  names  on  one  poll-book;  Alexander  S. 
Johnson  called  out  the  names  for  me  to  write  down.  Alexander  8. 
Johnson  is  a  son  of  the  Rev.  Thomas  Johnson,  who  lives  at  Shawnee 
mission.  The  names  which  Harwood  was  writing  down  were  also 
called  out  by  Johnson.  He  had  a  paper  with  names  on,  which  he  was 
calling  off.  The  paper  was  the  poll-lists  for  the  vote  on  the  constitu- 
tion of  the  2 let  of  December ;  do  not  know  for  what  precinct.  The 
ballots  were  given  to  some  one  whose  name  was  unknown  to  me 
after  the  polls  closed  They  were  in  a  cigar  box.  I  have  never  seen 
the  ballots  since.  There  were  no  ballots  counted  by  us  that  day.  I 
staid  there  about  one  hour,  wrote  some  two  or  three  hundred  names, 
and  then  went  back  to  Shawnee.  We  numbered  the  names  as  we 
wrote.  At  the  time  I  left  there  were  not  as  many  as  nine  hundred 
and  thirty-six  names  written. 

I  went  to  Westport  on  a  mule.  Harwood  told  me  the  night  before 
to  come  and  help  count  up  the  votes.  I  do  not  know  whether  the 
names  which  I  was  writing  were  for  Shawnee  poll-books  or  not,  nor 
whether  they  were  poll-books.  I  did  not  see  the  heading.  The  names 
which  I  wrote  down  on  the  poll-books  the  day  after  election  were  num- 
bered ;  they  were  not  numbered  on  the  day  of  election.  My  impression 
was  that  they  were  for  poll- books  for  the  Kansas  election,  but  whether 
they  were  for  Shawnee  precinct,  or  some  other,  I  did  not  know. 

There  were  names  written  on  the  list  which  we  were  writing  on 
when  I  came  into  the  room,  but  whether  those  were  the  names  written 
by  me  the  day  before  or  not  I  do  not  recollect.  Mr.  Harwood  was 
writing  when  I  came  in.  He  called  off  names  to  me  for  me  to  catch 
up  with  him.  After  I  caught  up  with  him,  we  looked  over  this  list, 
headed  December  21,  and  wrote  some  names;  and  then  Alex.  8.  John- 
son came  in,  took  the  list,  and  called  off  for  both  of  us.  One  of  the 
clerks  in  Colonel  Boon's  store  came  up  into  the  room  for  a  time,  but 
did  not  write  any  names  while  I  was  there.  When  I  went  away  I  left 
Harwood  in  the  room.  Peter  Behan,  who  was  one  of  the  judges  of 
the  election  at  Shawnee  on  the  4th  of  January,  was  at  Westport  the 
next  morning.  I  met  him  when  I  came  down  stairs.  I  think  he 
asked  me  how  many  names  I  had  written  down.    I  told  him  three  or 
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four  hundred.  I  did  not  see  the  Oxford  poll-books  that  I  know  of. 
Heard  Danforth  say  that  they  had  not  come  to  town  vet ;  he  was 
talking  to  Harwood  at  the  time.  I  think  Harwood  asked  him  if  they 
had  come.  Peter  Behan  appointed  me  one  of  the  clerks.  I  know 
eome  fifteen  who  voted  at  Shawnee  who  lived  in  Missouri,  but  said 
they  had  claims  in  Kansas.  Colonel  Danforth  remained  in  the  room 
where  we  were  writing  down  names  some  half  hour.  Pat  Cosgrove 
came  into  the  room  a  short  time ;  came  from  another  room.  He  did 
not  look  over  the  lists  which  we  were  writing  on. 

CHAS.  C.  GODFBOY. 


No.  72. 

David  W.  Brown,  being  duly  sworn,  deposes  and  says,  (Feb- 
ruary 13 :) 

I  reside  in  Shawnee  precinct,  Johnson  county,  Kansas  Territory ; 
have  lived  there  nearly  ten  months.  At  the  time  I  went  there  the 
country  was  settled  scarcely  any.  About  the  time  of  the  election  in 
January  last  I  took  considerable  pains  to  learn  the  number  of  legal 
Toters  in  Shawnee  precinct,  and  made  up  an  estimate  that  there  were 
about  one  hundred  and  twenty,  about  eighty  of  which  were  white 
men;  the  rest  were  Shawnee  Indians.  Some  of  the  citizens  of  the  pre- 
cinct, just  before  the  election,  had  appointed  a  committee  to  find  out, 
as  near  as  they  could,  the  number  of  voters,  and  they  estimated  there 
were  about  eighty  white  voters.  I  went  to  the  polls  at  Shawnee  early 
in  the  morning  of  the  4th  January,  and  before  the  polls  were  opened. 
I  remained  there  until  after  the  polls  closed.  Most  of  the  time  I  was 
near  the  ballot-box  challenging  voters  whom  I  believed  to  be  residents 
of  Missouri  ;  some  of  them  I  knew  to  be  residents  of  Missouri.  I  saw 
several  Missourians  vote.  I  then  commenced  to  take  down  a  list  of 
them  on  paper;  and,  when  the  judges  saw  me  taking  down  these 
names,  they  refused  to  take  the  votes  of  those  Missourians.  I  took 
down  the  names  of  about  ten  Missourians.  I  don't  think  there  were 
more  than  one  hundred  and  twenty- five  votes  given  in  that  day,  nor 
do  I  think  there  were  one  hundred  and  seventy-five  men  in  town  on 
that  day,  in  all,  that  is,  voters.  I  took  particular  notice  of  the  last 
man  who  voted  on  that  day.  His  name  was  F.  E.  Bailey ;  I  knew 
him  well.  I  have  examined  the  poll-book  of  Shawnee  for  the  election 
on  January  4,  1858,  just  handed  me  by  the  board,  and  I  find  that 
name  is  the  163d  on  the  list  of  names.  A  considerable  number  of  men 
who  voted  before  Bailey  did  were  men  from  Missouri  and  Shawnee 
Indians  who  were  not  entitled  to  vote.  I  believe  that  nearly  all,  if 
not  quite  all,  the  names  on  that  list  that  occur  after  Bailey's  were  fic- 
titious. 

D.  W.  BROWN. 
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Kickapoo  Precinct. 

No.  23.  H.  C.  Fields. 

No.  29.  Charles  F.  Laiblin. 

No.  31.  John  L.  Thompson. 

No.  30.  John  Baker. 

No.  37.  John  Hill  Spivey. 

No.  46.  0.  F.  Currier. 

No.  49.  George  W.  Parkins. 

Delaware  Precinct. 

December  21,  1857. 

No.  19.  James  M.  Churchill. 
No.  20.  Sylvester  Laning. 
No.  22.  James  E.  Bruce. 

January  4,  1858. 

No.  33.  Marion  Todd. 

No.  17.  J.  H.  Noteware. 

No.  18.  A.  Sturgis. 

No.  19.  James  M.  Churchill ;  recalled. 


No.  23. 

Henry  C.  Fields,  being  sworn,  deposes  and  says,  (January  23:) 

I  am  a  resident  of  Leavenworth  county,  Kansas  Territory  ;  have 
lived  there  nearly  three  years.  Was  at  the  election  held  at  Kickapoo, 
in  said  county,  on  the  4th  day  of  January,  1848,  for  State  officers  and 
members  of  the  legislature  under  the  Lecompton  constitution.  I 
went  there  to  keep  an  unofficial  record  of  the  names  of  those  who 
voted  at  that  precinct.  Got  there  about  7  o'clock  a.  m.  Saw  Mr. 
Franklin,  one  of  the  judges  of  election,  there.  Asked  him  to  permit 
me  to  take  a  seat  inside  of  the  room  to  keep  an  unofficial  record  of  the 
voters.  He  said  he  had  no  objection,  and  did  not  think  the  other 
judges  would  have.  He  saw  them  and  came  back  and  said  that  they 
objected  to  it.  That  they  had  their  own  clerks  of  election  and  would 
not  permit  any  other  person  to  keep  a  record  of  voters  inside  of  the 
room.  Just  before  the  polls  opened  I  took  my  stand  by  the  side  of 
the  window  with  book  in  hand,  intending  to  keep  a  record  outside. 
There  were  some  fifty  or  sixty  men,  armed  with  guns,  revolvers,  bowie 
knives,  and  clubs,  around  the  polls.  Some  of  them  crowded  up  to  the 
window,  and  several  of  them  swore  that  they  would  kill  any  man  who 
recorded  a  name  in  that  book.  They  tried  to  crowd  me  from  the  polls, 
but  did  not  succeed.  Two  or  three  of  my  friends  from  Leavenworth 
City  came  to  me  and  insisted  upon  my  not  trying  to  keep  a  record; 
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that  if  I  did  I  would  be  killed.  General  Losee,  of  Leavenworth,  was 
there  to  challenge  voters.  They  swore  they  would  kill  any  man  who 
offered  to  challenge  a  vote.  I  gave  General  Losee  the  book.  He 
tried  to  take  down  names,  but  they  crowded  him  away  from  the  polls, 
10  that  he  could  neither  challenge  nor  take  down  names.  The  troops 
were  stationed  about  150  yards  from  the  polls.  The  commanding 
officer  refused  to  station  them  at  the  polls,  although  requested  to  do 
so  in  writing  by  the  deputy  United  States  marshal.  I  left  there  about 
noon,  as  it  was  impossible  to  do  anything. 

'    H.  0.  FIELDS. 


No.  29. 

Chakles  F.  Laibun,  being  duly  sworn,  deposes  and  says,  (January 
250 

I  reside  in  Kickapoo  City,  Kansas  Territory  ;  have  lived  there 
nearly  three  years.  Am  pretty  well  acquainted  throughout  the  pre- 
cinct.   Am  a  brick  mason  by  occupation. 

Kickapoo  City  contains  about  150  voters,  and  the  entire  precinct, 
I  should  think,  about  400.  Was  at  Kickapoo  on  the  4th  of  January, 
at  the  election.  Was  about  the  polls  a  short  time  early  in  the  morn- 
ing and  again  after  noon.  Heard  some  threats  made  against  any  per- 
son attempting  to  challenge  voters.  I  think  that  during  the  entire 
day  there  were  upwards  of  400  persons  in  town,  exclusive  of  the 
United  States  troops. 

I  have  examined  a  paper  in  the  possession  of  this  board,  purporting 
to  be  a  copy  of  the  Kickapoo  poll-lists  for  the  election  held  there  on 
the  21st  day  of  December,  at  the  time  the  vote  was  taken  upon  the 
Lecompton  constitution,  and  find  seventy  names  there  of  men  who  I 
know  to  be  legal  voters,  residing  in  the  precinct. 

I  find  the  names  of  thirty-seven  persons  on  the  list  who  I  know  to 
be  non-residents  of  the  Territory,  or  not  legal  voters,  as  follows : 

J.  B.  Blake,  resides  in  Weston,  Missouri. 

Green  Arnot,  resides  in  Nebraska  Territory. 

J.  T.  Elkins,  resides  in  Missouri. 

H.  J.  Freeland,  resides  in  Platte  City,  Missouri. 

Wm.  B.  Gibson,  resides  in  Weston,  Missouri. 

N.  Jenkins,  non-resident. 

Wm.  Jacobs,  resides  in  Missouri. 

BeirL  Jacobs,  non-resident. 

L.  w.  Jacks,  resides  in  Missouri. 

M.  O.  Jenkins,  resides  in  Weston,  Missouri. 

John  McDaniel,  resides  near  Weston,  Missouri. 

Thos.  F.  Marshall,  non-resident. 

John  Murdock,  resides  in  Missouri,  Platte  county. 

Robert  Murdock,  lives  in  Missouri,  Platte  county. 

John  McDonald,  lives  in  Missouri,  Platte  county. 

John  L.  Mnrchant,  lives  in  Missouri,  Platte  county. 

C.  D.  Norris,  lives  in  Missouri,  Platte  county. 
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Wm.  L.  Newman,  lives  in  Missouri,  Platte  county. 
Wm.  L.  Preston,  non-resident. 
Wm.  Reynolds,  lives  in  Weston,  Missouri. 
Wm.  L.  Ross,  lives  in  Weston,  Missouri. 
Samuel  Ross,  lives  in  Missouri. 
D.  R.  Ross,  lives  in  Missouri. 

James  Thompson  is  not  living ;  he  died  at  Kickapoo  on  the  7th  of 
September  last. 

Benj.  Tracy  left  for  Kentucky  in  July  last,  and  has  not  been  back 

since. 
Robert  Tracy  left  tor  Kentucky  in  July  last,  and  has  not  been  back 

since. 

George  Wells  resides,  I  think,  in  Missouri. 

Thomas  F.  Tracy,  is  about  13  or  14  years  of  age ;  lives  in  Kicka- 
poo. 

I  do  not  know  a  man  by  the  name  of  Jones  living  at  Kickapoo ; 
there  are  twenty- four  of  that  name  on  the  list.  Do  not  know  but  two 
men  by  the  name  of  Johnston  ;  there  are  fourteen  of  that  name  on 
the  list. 

I  do  not  believe  that  one-half  of  the  names  on  the  list  are  residents 
of  the  Kickapoo  precinct. 

C.  F.  LAIBLIN. 


No.  31. 

John  L.  Thompson,  being  duly  sworn,  says,  (January  25  :) 

That  he  resides  in  Kickapoo  precinct.  Have  lived  there  for  about 
two  years.  Am  well  acquainted  in  that  precinct.  Have  examined 
the  poll-books  as  appearing  before  this  board,  and  know  that  the 
statements  made  by  C.  F.  Laiblin,  in  his  affidavit  before  the  board, 
are  true. 

JOHN  L.  THOMPSON. 


No.  31. 

John  L.  Thompson,  being  sworn,  says,  (January  25 :) 

I  reside  in  Kickapoo  City,  Kansas  Territory ;  have  lived  there  about 
two  years ;  I  know  nearly  every  person  who  lives  there.  Last  May 
there  were  375  voters  according  to  the  census  taken  by  Mr.  Hathaway 
and  my  own  knowledge.  The  precinct  was  then  the  same  as  now,  I 
think  ;  there  may  be  now  four  hundred  or  four  hundred  and  fifty  voters 
in  the  precinct.  I  was  requested  by  Mr.  Hathaway  to  assist  him  in 
taking  the  census  of  the  precinct,  but  was  deterred  by  threats  that  my 
life  would  be  in  danger  if  I  did ;  was  there  on  the  4th  of  January  ; 
was  about  the  polls  early  in  the  morning ;  heard  men  say  that  there 
was  a  man  there  from  Leavenworth,  who  wanted  to  take  a  list  of  voters, 
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and  they  said  that  if  a  man  attempted  to  keep  a  list  he  would  get  his 
head  broke.  I  did  not  vote ;  I  went  up  to  vote  and  asked  for  a  ticket ; 
a  democratic  ticket  was  handed  me ;  1  said  that  I  wanted  to  see  a 
ticket  of  the  other  kind  also  ;  they  told  me  that  abolitionists  could  not 
fote  at  that  place. 

JOHN  L.  THOMPSON. 


No.  30. 

Johjt  Bakkb,  being  duly  sworn,  deposes  and  says,  (January  25  :) 

I  reside  in  Kickapoo  precinct,  Kansas  Territory  ;  have  lived  there 
since  last  May  ;  am  not  very  generally  acquainted  throughout  the  pre- 
cinct ;  was  there  on  the  4th  of  January,  1858  ;  was  about  the  polls  a 
very  little.  I  should  suppose,  by  a  rough  guess,  that  there  were  not 
over  four  hundred  persons  in  town  during  the  day,  exclusive  of  the 
troops.  I  did  not  vote  for  State  officers  ;  there  was  so  much  noise  and 
load  talk  about  the  polls  that  I  did  not  care  to  go  up,  and  I  was  con- 
vinced that  the  voting  was  unfair,  and  believed  it  would  be  thrown 
oat,  so  did  not  vote.  I  have  no  knowledge  of  myself  of  illegal  voting, 
m  I  did  not  go  about  the  polls  much ;  stood  a  few  minutes  about  a 
rod  from  the  polls ;  I  heard  men  say  that  they  would  not  be  allowed 
to  challenge  there,  nor  keep  a  list  of  voters.  I  knew  that  there  were 
not  half  as  many  voters  as  had  been  reported  at  other  elections,  which 
led  me  to  believe  that  this  would  be  unfair. 

JOHN  BAKER. 


No.  37. 

J.  G.  SprvBT,  being  duly  sworn,  deposes  and  says,  (January  27  :) 

I  was  living  at  Kickapoo,  in  Leavenworth  county,  Kansas  Terri- 
tory, on  the  4th  of  January,  1858.  Waa  clerk  of  the  probate  court ; 
was  there  at  the  election  of  the  4th  of  January  ;  there  was  consider- 
able excitement  about  the  polls  in  the  morning ;  the  excitement  ap- 
peared to  grow  out  of  the  attempt  of  some  men  from  Leavenworth 
coming  up  there,  as  I  understood,  to  challenge  voters  ;  the  excitement 
was  no  greater  than  I  have  seen  at  other  elections  in  Kansas.  The 
people  of  Kickapoo  appeared  to  be  opposed  to  any  one  coming  up  from 
Leavenworth  to  challenge  voters,  but  said  they  had  no  objection  to 
people  who  were  living  in  the  township  challenging;  the  feeling 
(gainst  having  any  one  challenging  voters  was  not  general  among  the 
people  about  the  polls.  I  was  at  the  polls  when  they  were  first  opened ; 
remained  there  about  ten  minutes ;  went  away  and  staid  about  an  hour 
And  a  half ;  came  back  between  11  and  12  o'clock,  I  should  think ;  was 
near  the  polls  several  times  after  that.  I  voted  earlv  in  the  morning ; 
there  was  considerable  of  a  crowd  about  the  polls ;  did  not  see  any  one 
vote  more  than  once,  nor  did  not  see  any  one  vote  under  any  other 
name  than  his  own  ;  did  not  see  any  one  who  had  voted  once  go  up  to 
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offer  another  vote  ;  beard  no  person  say  that  he  had  voted  more  than 
once  ;  saw  nothing  irreglar  in  the  conduct  of  the  judges  of  election  ; 
did  not  see  any  one  that  I  knew  to  be  a  non-resident  vote  ;  did  not 
know  every  person  that  I  saw.  I  did  not  see  or  hear  anything  at  the 
election  calculated  to  defraud  the  will  of  the  people.  The  crowd  about 
the  polls  were  a  noisy  boisterous  crowd  upon  the  opening  of  the  polls; 
after  that  it  was  very  quiet ;  I  saw  some  of  the  men  armed  ;  noticed 
some  people  carrying  clubs,  which  were  too  short  for  canes ;  did  not 
know  what  their  object  was  in  carrying  them.  I  was  at  Kickapoo  on 
the  21st  day  of  December,  1857  ;  did  not  go  to  the  polls  on  that  day. 
I  am  not  well  acquainted  in  the  precinct  outside  of  the  town. 

I  went  up  there  on  about  the  1st  of  November,  and  left  nearly  two 
weeks  ago. 

Mr.  Elliott,  who  is  one  of  the  board  of  county  commissioners,  said 
that  he  did  not  think  it  was  proper  for  men  to  come  there  from  Leaven- 
worth to  challenge  voters ;  had  no  objection  to  free-State  men  who 
lived  in  the  township  challenging,  but  men  who  did  not  know  the 
voters  ought  not  to  ohallenge.  I  saw  the  deputy  United  States  mar- 
shal challenge  one  voter  in  the  afternoon ;  do  not  know  whether  the 
man  who  was  challenged  voted  or  not. 

I  have  seen  what  purports  to  be  a  copy  of  the  poll-books  of  Kickapoo 
precinct  for  the  vote  taken  there  on  the  21st  day  of  December,  1867 ; 
it  has  been  shown  me  by  this  board. 

I  have  seen  on  that  list  the  names  of  James  Buchanan,  John  C. 
Fremont,  William  H.  Seward,  Thomas  H.  Benton,  John  P.  Hale, 
Horace  Greely,  Gk  W.  Brown,  E.  Breckenridge,  and  Adam  Bible.  I 
have  heard  of  the  men  whose  names  I  have  mentioned,  but  never 
heard  of  their  being  in  Kickapoo. 

JOHN  GILL  SPIVEY. 


No.  40. 

John  0.  Vaughan,  being  sworn,  deposes  and  says : 

I  was  at  Kickapoo  on  election  day,  January  4 ;  I  saw  Thomas  Ewing 
vote  there  at  five  minutes  before  6  p.  m.  After  he  had  deposited  his 
ballot,  two  persons  voted ;  the  third  who  attempted  to  vote  was  chal- 
lenged by  Deputy  Marshal  Co  well,  and  his  vote  was  rejected.  There 
seemed  at  this  time  an  entire  cessation  of  voting. 

Just  before  the  polls  closed,  I  left  to  get  my  horse ;  I  was  absent 
less  than  five  minutes ;  Mr.  Ewing  and  Mr.  Cowell  informed  me  on 
my  return  that  no  vote  had  been  cast  during  my  absence.  After  my  re- 
turn, no  one  offered  to  vote  until  the  polls  closed  at  half-past  6  o'clock. 

JNO.  C.  VAUGHAN. 
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No.  46. 


C.  F.  Currier,  being  sworn,  deposes  and  says,  (February  1 :) 

I  reside  at  Leavenworth  city,  Leavenworth  county,  Kansas  Terri- 
tory ;  I  was  at  Kickapoo  precinct,  in  said  county,  on  the  4th  of  Jan- 
nary,  1858,  at  the  election  for  officers  under  the  Lecompton  constitu- 
tion ;  I  reached  thereabout  9  o'clock  a.  m.,  and  left  at  about  4  o'clock 
p.  m. ;  am  chief  clerk  of  the  house  of  representatives  of  Kansas  Ter- 
ritory. 

When  I  reached  Kickapoo,  in  company  with  several  others,  we  pro- 
posed to  the  judges  of  election  to  permit  us  to  place  a  man  inside  the 
poll  room  to  challenge  voters,  and  also  to  keep  a  record  of  the  names 
of  those  who  voted.  They  would  not  permit  us  to  place  a  man  inside 
the  poll  room,  nor  keep  a  record,  or  place  a  challenger  outside  the 
room.  We  then  told  them  that  if  they  would  not  permit  any  free- 
State  man  to  challenge,  or  keep  a  record,  we  would  be  governed  by 
any  pro-slavery  man  whom  we  might  select  for  that  purpose  from 
among  their  own  party.  They  said  they  would  not  permit  anything 
of  that  kind.  One  of  the  reasons  we  had  for  making  this  request  of 
them  was,  that  we  had  understood  that  Governor  Denver  had  in- 
structed the  judges  that  should  any  request  of  that  kind  be  made  to 
them,  they  must  submit  to  it. 

There  was  quite  a  large  crowd  about  the  polls  when  they  first  opened ; 
the  crowd  remained  there  until  about  12  o'clock  m.,  when  they  began 
to  thin  out  a  little. 

After  about  three  o'clock,  and  until  the  time  I  left,  there  were  but 
very  few  about  the  polls — some  of  the  time  not  more  than  two  or  three 
persons.     I  voted  there  just  before  I  left. 

I  stood  as  close  to  the  window  as  I  could  get,  for  the  purpose  of 
seeing  how  the  voting  was  done.  The  window  was  crowded.  I  could 
not  see  any  voting  being  done  at  that  time,  but  could  see  that  the 
clerks  were  constantly  writing.  I  saw  one  man  vote  three  times 
without  leaving  the  window,  and  under  three  different  names.  The 
first  name  he  gave,  I  think,  was  George  S.  Russell ;  the  other  two 
names  I  do  not  recollect.  Saw  another  man  vote  twice  without  leaving 
the  window.     Do  not  remember  the  names  he  gave  in. 

These  votes  I  saw  taken  in  by  one  of  the  judges — Mr.  Franklin — 
and  saw  them  put  into  the  ballot-box  as  the  name  was  called  out  to 
the  clerks.  I  saw  two  lads  vote— one  apparently  about  ten  years  of 
Age,  and  the  other  about  fifteen.  I  saw  one  man  by  the  name  of  J.  M. 
Calvert  vote  under  the  name  of  Michael  Stokes ;  I  recollected  that  name 
very  distinctly,  having  had  a  man  by  the  name  of  Stokes  in  my 
employ  at  a  former  time.  That  man  is  now  living  in  Indiana.  I  was 
about  the  town  all  the  time  until  near  four  o'clock,  and  during  that 
time  there  could  not  have  been  more  than  two  hundred  and  fifty  men 
in  town,  exclusive  of  the  United  States  troops. 

The  crowd  about  the  polls  during  the  day,  until  afternoon,  were 
armed  with  clubs  about  two  feet  in  length,  and  were  violent  in  their 

denunciations  of  the  "  d d  abolitionists."  

0.  F.  CURBIEB. 
H.  Eep.  Com.  377 18 


M 
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No.  49. 


Gborgb  W.  Pubkinb,  being  sworn,  deposes  and  says,  (February  3 :) 

I  reside  in  Leavenwortb  city,  Leavenworth  county,  Kansas  Terri- 
tory. I  am  judge  of  the  probate  court,  and  ex  officio  president  of  the 
board  of  county  commissioners,  of  that  county. 

I  was  at  Kickapoo  on  the  21st  day  of  December  1857  ;  was  holding 
a  session  of  the  county  court  there. 

As  I  went  into  dinner  at  the  hotel,  a  man,  whose  name  I  under- 
stood to  be  Willson,  tapped  me  on  the  shoulder,  and  remarked  to  me 
that  he  had  voted  six  times  that  day  ;  and,  said  he,  I  will  get  my  din- 
ner, and  go  down  and  vote  as  many  more  if  I  can,  before  night. 

Some  time  after  this,  do  not  know  what  hour,  it  was  about  dark,  I 
was  passing  down  the  street  with  Major  Hugh  M.  Moore  ;  I  told  him  I 
thought  they  were  voting  very  late;  he  replied,  that  the  judges  had 
concluded  that  they  would  hold  the  polls  open  until  about  12  o'clock 
at  night,  as  a  great  many  of  the  voters  in  that  township  had  not  yet 
had  an  opportunity  to  vote,  many  of  them  being  employed  all  day 
about  their  various  avocations. 

I  knew  of  no  other  election  on  that  day,  except  the  vote  upon  the 
constitution,  for  or  against  slavery.  I  think  there  might  have  been 
about  400  men  in  town  that  day.  We  held  our  court  in  sight  of 
where  the  voting  was  going  on,  and  could  see  every  man  who  came 
up  to  vote  ;  there  could  not  have  been  more  than  400  ;  do  not  know 
how  many  men  were  in  town  duiing  the  night. 

At  about  six  6  o'clock  p.  m.  I  was  informed,  do  not  recollect  by 
whom,  that  there  were  about  610  votes  polled  at  that  time. 

I  have  understood  that  the  returns  indicate  1,029  votes. 

The  usual  time  for  closing  the  polls,  according  to  the  rule  to  which 
I  have  been  accustomed  in  the  States,  was  sunset.  The  statutes  of 
.this  Territory  require  them  to  be  closed  at  6  o'clock,  but  the  schedule 
.of  the  Lecompton  constitution  prescribes  no  time. 

I  remained  all  night  at  Kickapoo ;  did  not  leave  my  room  much  of 
.the  time  after  supper. 

About  10  o'clock  at  night,  I  heard  a  shouting  in  the  street,  and 
inquired  the  cause ;  was  told  that  the  vote  had  been  announced,  giving 
a  vote  of  1,017  for  the  constitution  with  slavery.  I  was  not  at  the 
polls  and  did  not  vote  that  day. 

I  know  that  Horace  Greeley  and  William  H.  Seward  of  New  York, 
and  Thomas  H.  Benton,  of  Missouri,  were  not  in  Kickapoo  on  the  21st 
day  of  December,  and  do  not  believe  that  James  Buchanan  was  there. 
I  nave  seen  J.  W.  Martin's  name  twice  on  the  poll-book  ;  I  do  not 
.think  there  is  but  one  man  of  that  name  living  in  Kickapoo. 

I  am  very  confident  thatWm.  Franklin  was  confined  to  his  bed  with 
rheumatism  on  that  day  ;  I  have  seen  his  name  appearing  signed  to 
the  copy  of  the  Kickapoo  poll- books,  as  appearing  before  this  board,  as 
one  of  the  judges  of  election  at  that  precinct. 

The  man  named  Willson,  alluded  to  above,  I  understood  formerly 
resided  in  Doniphan  ;  have  seen  what  purports  to  be  a  true  copy  of 
the  poll-books,  and  find  the  name  of  Willson  occurring  eleven  times ; 
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tWe  were  several  boys  there  with  whom  I  am  well  acquainted,  who 
told  me  that  they  had  been  offered  twenty-five  cents  for  every  vote  that 
they  would  cast  on  that  day  ;  I  told  them  that  they  were  perfectly 
right  in  not  voting ;  they  said  they  had  not  voted  ;  I  do  not  know  bat 
one  man  in  that  township  by  the  name  of  Willson  ;  I  have  been  all 
through  the  township,  and  am  well  acquainted  throughout  that  section 
of  country  ;  am  perfectly  satisfied  that  five  hundred  is  the  extent  of 
the  legal  vote  that  can  be  cast  there. 

GEORGE  W.  PURKINS. 

Thos.  Ewing,  jr.,  being  sworn,  deposes  and  says,  (February  11:) 

I  was  at  Kickapoo  on  the  4th  day  of  January,  1858,  and  was  about 
the  polls  from  the  time  they  were  opened,  at  10  o'clock,  until  they  were 
closed,  at  half  past  six,  except  for  about  three  hours  in  the  middle  of  the 
day;  at  a  quarter  past  four  o'clock  the  judges  announced  the  vote  as  467; 
at  fire  minutes  before  six  they  announced  it  as  864.  Between  these 
two  announcements  there  were  not  more  than  twenty  votes  polled  at 
the  utmost.  I  voted  immediately  after  the  second  announcement.  I 
had  a  right  to  vote  there,  being  a  resident  of  the  county,  and  reserved 
my  vote  until  about  the  last,  that  it  might  be  afterwards  ascertained 
how  many  votes  were  added  to  the  list  after  the  polls  closed. 

After  my  vote,  there  were  but  two  or  three  ballots  cast.  I  find  995 
names  on  the  poll-books  of  that  election  shown  me  by  the  board.  My 
name  occurs  as  the  550th  voter,  again  as  the  953d,  and  again  as  the 
990th.  I  voted  but  once,  and  have  never  heard  of  any  other  person  of 
my  name  in  Kansas. 

THOS.  EWING,  Jr. 


Delaware  City  Prbcinct. 
December  21,  1857. 

No.  19.  James  M.  Churchill. 
No.  20.  Sylvester  Laning. 
No.  22.  James  E.  Bruce. 

January  4,  1858. 

No.  33.  Marion  Todd. 

No.  17.  J.  H.  Note  ware. 

No.  18.  A.  Sturgiss. 

No.  19.  James M.  Churchill.     "Recalled." 


No.  19.  * 

Jambs  M.  Chrchill,  sworn,  (January  22 :) 

I  reside  in  Delaware  precinct,  Leavenworth  county,  Kansas  Terri- 
tory. Was  there  at  the  time  of  the  election  on  the  21st  of  December. 
Was  one  of  the  clerks  of  election  on  that  day.  The  judges  of  election 
were  James  Bruce,  John  Miller,  and  William  Redmon.  There  were 
255  votes  cast ;  I  am  very  well  acquainted  in  that  precinct ;  there  were  not 
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near  all  the  voters  of  the  precinct  in  town  on  that  daj ;  I  saw  a  good 
many  of  my  acquaintances  in  Platte  county  come  orer  and  vote  for  the 
constitution  ;  there  where  some  forty  or  fifty,  I  should  think  ;  John 
Miller  received  the  votes  and  cried  out  the  names  to  the  clerks  ;  there 
were  a  number  of  John  Miller's  acquaintances  from  Missouri  voted ; 
he  knew  they  were  from  Missouri  when  he  took  their  votes  ;  I  think 
the  other  judges  knew  that  men  voted  from  Missouri ;  I  remember  the 
names  of  William  Fox,  James  Fox,  Benjamin  McKenzie,  some  of  the 
Broadwell  boys,  and  Mr.  Jones,  who  I  knew  to  live  in  Missouri.  If 
I  had  the  poll- lists  I  could  point  out  a  good  many  names  of  Miaeou- 
rians  who  voted ;  I  voted  for  the  constitution. 

JAMES  M.  CHURCHILL. 


No.  20. 

Sylvester  Lading,  being  duly  sworn,  deposes  and  says,  (January  22 :) 

I  reside  in  Leavenworth  city,  Kansas  Territory  ;  was  at  Delaware 
precinct  on  the  21st  day  of  December,  1857  ;  saw  a  man  go  up  to  the 
window  and  vote,  (giving  the  name  of  William  McAlexander — I  know 
that  McAlexander  nas  been  dead  six  months ;  saw  Mr.  Walker,  from 
Platte  county,  Missouri,  vote;  it  was  the  opinion  of  some  Platte  county 
lawyers  that  every  man  who  was  in  Kansas  on  that  day  was  a  voter*; 
McAlexander  lived  in  Platte  county  in  his  lifetime  ;  1  saw  a  printed 
paper  in  Platte  county,  stating  that  every  man  who  was  in  Kansas  on 
that  day  was  a  legal  voter. 

SYLVESTER  LANINO,  M.  D. 


No.  22. 

James  E.  Bruce,  of  lawful  age,  being  duly  sworn,  says,  (January 
23:) 

I  live  in  Delaware  city,  Leavenworth  county,  Kansas  Territory.  I 
was  a  judge  of  the  election  of  21st  December,  1857,  at  Delaware  city ;  do 
not  recollect  the  number  of  votes  polled.  William  Redmon,  John 
Miller,  and  myself,  were  the  judges  of  that  election ;  James  Churchill 
and  William  Hurt  the  clerks.  The  poll-books  were  left  in  charge  of 
Mr.  Miller ;  I  have  not  seen  them  since.  Cannot  say  whether  there  were 
any  non-residents  voted  ;  only  one  was  challenged ;  a  good  many  men 
I  knew  to  have  been  living  in  Platte  county  voted  there  then  ;  cannot 
say  whether  they  were  then  residing  in  Kansas  or  not;  these  men  had 
families  in  Platte  county  when  I  knew  them  there ;  my  impression  was, 
that  any  one  had  a  right  to  vote,  unless  he  was  challenged  by  some 
one  otftside ;  and  that  the  judges  could  only  swear  a  man  to  support 
the  Constitution  of  the  United  States,  the  Kansas-Nebraska  hill,  and 
the  Lecompton  constitution,  if  adopted  ;  and  that  they  could  not  reject 
his  vote  on  the  ground  of  non-residence,  unless  challenged  by  some 
one  outside.  I  did  not  know  half  the  voters  to  be  residents  of  Kansas, 
yet  they  all  might  have  been  living  here,  for  all  I  know.  Mr.  Miller 
took  in  the  votes. 

JAMES  £.  BRUCE. 
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No.  33. 

Marion  Todd,  being  duly  sworn,  deposes  and  says,  (January,  26 :) 

I  reside  in  Leavenworth  county,  Kansas  Territory,  about  six  miles 
southwest  of  Leavenworth  city,  at  a  precinct  known  as  Todd's  School- 
house  ;  was  there  on  the  21st  day  of  December,  1857.  The  judges  of 
election  were  B.  Frazier,  M.  Sloan,  and  S.  May ;  the  clerks,  Mr. 
Spaulding  and  Green  Todd.  I  think  that  there  were  forty-nine  votes 
polled  on  that  day.     I  saw  no  irregularities  at  that  election. 

Was  at  Delaware  precinct  on  the  4th  of  January,  1858  ;  was  there 
while  the  polls  were  open.  Mr.  Miller  was  one  of  the  judges  of  election ; 
he  received  my  vote ;  he  seemed  to  be  much  intoxicated  that  day. 

While  I  was  there  a  man  by  the  name  of  Jacks  came  up  and  voted. 
There  was  some  dispute  about  his  residence — whether  it  was  in  Kan- 
sas or  Missouri ;  I  think  his  name  was  erased  from  the  poll-books. 

I  was  one  of  the  commissioners  appointed  to  conduct  the  election  in 
this  county.  I  received  the  poll-books  from  Delaware  precinct  and 
ga?e  them  to  Mr.  Deifendorf.  Did  not  receive  the  returns  from 
Kickapoo  precinct  or  Delaware  Crossing.     The  returns  from  Delaware 

Iirecinct  were  signed  by  the  judges  and  clerks  of  election.  Mr.  Mil- 
er,  G.  B.  Bedmon,  and  William  Bedmon,  were  the  judges  of  election. 
Miller  left  before  the  polls  closed,  and  some  one  else  took  his  place ; 
I  do  not  remember  what  his  name  was.  The  poll-books  were  signed 
by  some  one  there  and  delivered  to  me  there  before  I  left  town  on  the 
5th,  the  day  after  the  election. 

I  do  not  think  that  G.  B.  Bedmon  or  Mr.  Miller,  either  of  them, 
signed  the  poll-books.  William  Bedmon  and  the  man  who  was  ap- 
pointed to  take  Miller's  place  signed  them. 

I  thought  there  was  a  tolerable  fair  turn  out  on  that  day  of  the 
voters  of  that  precinct. 

I  was  about  the  polls  some  after  dinner. 

I  do  not  know  a  man  by  the  name  of  A.  B.  Miller  living  in  that 

{recinct.  I  know  A.  B.  Miller,  of  Leavenworth  city ;  did  not  see 
im  there  on  that  day ;  would  have  been  very  likely  to  have  seen  him 
if  he  had  been  there ;  I  have  seen  his  name  on  the  poll-books,  as  shown 
me  by  this  board. 

MABION  TODD. 


BTo.  IT. 

J.  H.  Kotewarb,  sworn,  (January  23 :) 

I  was  at  Delaware  precinct  at  the  election  on  the  4th  of  January, 
1858.  I  reached  Delaware  between  9  and  10  o'clock  a.  m.  I  went 
op  to  the  polls,  saw  a  man  by  the  name  of  Miller  acting  as  judge  of 
election  ;  could  not  see  the  ballot-box  when  I  first  went  up.  Miller 
sat  by  the  window  to  receive  the  votes  ;  I  saw  the  ballot-box  then,  he 
was  holding  it  between  his  knees,  had  his  left  hand  full  of  tickets ; 
from  what  I  could  see  of  him,  I  am  satisfied  that  he  would  change 
the  tickets.  He  would  open  the  tickets  as  they  were  given  him,  and 
would  hold  them  out  of  sight  of  persons  outside.     About  the  close  of 
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the  polls,  at  noon,  some  twelve  men  rode  up  on  horseback,  and  two 
of  them  handed  in  their  tickets ;  one  of  the  clerks  said  he  would  not 
receive  any  more  votes  until  after  dinner  ;  these  men  came  back  after 
dinner  and  voted  ;  their  tickets  were  received,  without  opening  them, 
by  the  judges  ;  I  was  at  this  time  standing  where  I  could  see  within 
the  window.     Mr.  Bonnell  came  up  to  me  and  asked  the  reason  why 
I  was  there  ;  I  told  him  I  was  an  American  citizen,  a  voter,  and  that 
I  had  authority  to  stand  there  from  the  deputy  marshal ;  he  said,  "it 
looks  damned  suspicious."     At  this  time  Miller  got  out  of  votes,  and 
called  on  Bonnell  to  ask  Todd  to  come  up  ;  Todd  came  up,  the  judge 
whispered   to  him  and   said  he  wanted  some  more  tickets.     Todd 
hurried  and   brought  them,  slipping  them  in  slily  at  the   window; 
the  judge  then  got  up  and  said  :  "  1  will  be  God  damned  if  I  will  be 
watched  by  any  man  !"  and   said  to   Mr.  Bonnell,  the  troops  are  sta- 
tioned here  to  watch  the  polls  and  not  this  man.     Miller  appeared 
much  intoxicated  ;  he  called  on  Bonnell  to  bring  the  troops   and  take 
me  away,  and  said  to  me,  "you  had  better  be  leaving  here  God  damned 
quick  ;  I  am  judge  of  this  election,  and  will  not  be  watched  by  any 
man.  "     Bonnell  said  to  me,  "  you  had  better  be  getting  away  from 
here  ;"  there  were  several  of  his  crowd  about  him,  and  as  I  did  not 
consider  myself  safe,  I  went  to  my  buggy  to  start  for  home.     The 
deputy  marshal  came  to  me  and  asked  me  to  go  back  and  stay  at  the 
polls,  and  I  should  be  protected ;  I  did  not  go  back.     Game  to  Lea- 
venworth. 

J.  H.  NOTEWABE. 


No.  18. 

Andrew  Sturgis,  being  duly  sworn,  says,  (January  22 :) 

I  reside  at  Delaware  precinct,  Leavenworth  county,  Kansas  Terri- 
tory ;  have  resided  there  about  one  year ;  was  there  at  the  election 
on  the  4th  of  January,  1858.  I  heard  Louis  Moore  say  that  he  had 
voted,  and  that  he  lived  in  Missouri.  He  told  me  that  he  lived  in 
Missouri.  I  voted  and  went  away  ;  afterwards  came  back  to  the  win- 
dow, where  I  could  see  within  the  room.  Mr.  Bonnell  came  up  and 
shoved  me  away  from  the  window.  Marion  Todd  followed  me  away, 
saying  that  I  ought  to  be  killed.  Soon  after  dinner,  McLane,  Mr.  J. 
Todd,  myself,  and  Mr.  English  were  standing  by  the  window.  Mil- 
ler, the  judge,  handed  a  ticket  to  Mr.  McLane.  The  ticket  was 
handed  back  to  the  judge,  when  he  cried  out  a  name  different  from 
the  name  of  any  one  who  was  near  the  window. 

A.  STRUGIS. 


No.  19. 

James  M.  Churchill  sworn ,  (January  23 :) 

I  reside  in  Delaware  precinct ;  was  clerk  of  election  there  on  the 
4th  of  January,  1858.  William  Hurt  was  the  other  clerk.  John 
Miller,  William  Bedmon,  and  G.  B.  Bedmon  were  the  judges  of  eleo- 
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Hon.  John  Miller  had  tickets  in  hi6  hand.  He  would  call  oat  to 
voters  outside,  "'Here  is  the  ticket  to  vote."  He  had  his  whiskey  in- 
side the  room.  He  was  drinking  pretty  freely,  and  cursing  and  swear- 
ing to  some  people  outside.  I  told  him  that  unless  he  kept  more 
quiet  I  would  resign.  The  name  of  J.  B.  McCullum  appears  on  the 
poll-books.  He  is  a  boy.  The  only  person  I  know  of  the  name  of 
McCullum  is  a  boy.  The  name  of  A.  B.  Miller  also  appears.  I  do 
not  know  of  any  such  person  residing  there.  I  know  A.  B.  Miller, 
of  Leavenworth  ;  did  not  see  him  there  on  that  day  ;  would  have  been 
likely  to  have  seen  him  if  he  had  been  there  The  name  of  W.  D. 
Hurt  appears  on  the  list.  He  was  a  clerk  of  election.  I  do  not  be- 
lieve he  is  twenty-one  years  of  age.  I  saw  John  Miller  open  tickets 
that  were  handed  in  at  the  window.  Miller  left  before  the  polls  were 
closed.  He  did  not  sign  the  poll-lie  t.  I  did  not  see  Miller  deposit 
tickets  which  were  handed  him  in  any  other  place  except  the  ballot- 
box.  Saw  tickets  scattered  about  on  the  floor.  I  did  not  look  to  see 
what  port  of  tickets  they  were.  I  told  Miller,  along  in  the  afternoon, 
that  he  was  to  be  arrested.  He  left  immediately,  and  has  never  been 
hack,  to  my  knowledge.  This  was  the  fairest  election  we  have  ever 
had  in  Delaware.  The  name  of  Mr.  Jacks  which  appears  on  the  poll- 
list  was  written  during  my  absence.  When  I  returned  it  was  scratched 
out.    Mr.  Jacks  lives  in  Missouri. 

JAMES  M.  CHURCHILL. 


Leavenworth  City. 

1.  L.  W.  Jones.  4.  J.  R.  Whitehead. 

2.  W.  H.  Cole,  jr.  5.  L.  W.  Jones. 

3.  L.  J.  Eastin. 


No.  61. 

Lotok  W.  Jonbs,  being  sworn,  deposes  and  says,  (February  10 :) 

I  reside  in  Leavenworth  city,  Leavenworth  county,  Kansas  Terri" 
tory ;  was  there  on  the  21st  day  of  December,  A.  D.  1857  ;  was  one 
of  the  judges  of  election  at  that  place  for  the  vote  upon  the  Lecompton 
constitution.  Colonel  Clarkson  and  Daniel  Scully  were  the  other 
judges.  There  were  some  persons  offered  to  vote  that  day,  who  were 
challenged,  and  their  votes  rejected  on  the  grounds  of  non-residence. 

At  about  3  o'clock  p.  m.  some  one  came  into  the  poll-room,  and 
said  that  the  free- State  men  were  forming  on  Delaware  street,  and 
were  going  to  break  up  the  polls.  There  was  a  good  deal  of  excite- 
ment created  by  the  news,  and  after  a  time  a  company  of  men  came 
np,  commanded  by  Mr.  Dickson.  The  clerks  got  out  at  the  back  door 
with  the  poll-books  ;  the  judges  remained  in  the  room.  The  crowd 
that  came  up  were  armed  with  muskets.  During  the  disturbance 
they  pointed  their  muskets  towards  the  polls.  They  finally  marched 
away.  The  United  States  troops  arrived  about  this  time,  and  took 
position  near  the  polls.  The  parties  who  had  left  the  polls  about  this 
time  marched  down  to  the  river  ;  I  inquired  what  was  going  on,  and 


280  CONSTITUTION  OP  KANSAS. 

was  told  that  they  had  marched  down  to  the  ferry  boat,  and  had  taken 
possession  of  the  boat  to  prevent  Missonrians  from  coming  over. 

The  number  of  votes  polled  that  day  was  256.  I  received  my  ap- 
pointment as  judge  from  the  other  two  judges.  I  think  the  returns 
were  given  to  Deifendorf  after  the  election. 

LOTON  W.  JONE8. 


No.  60. 

William  H.  Cole,  jr.,  being  sworn ,  deposes  and  says,  (February  10:) 

I  reside  in  Leavenworth  city,  Leavenworth  county,  Kansas  Terri- 
tory ;  have  resided  there  about  six  months ;  I  was  there  at  the  time  the 
vote  was  taken  upon  the  constitution,  on  the  21st  day  of  December, 
1857  ;  was  at  the  polls  pretty  much  all  day ;  I  did  not  see  any  one 
vote  whom  I  knew  not  to  be  residents  of  the  Territory  ;  I  saw  a  great 
many  challenged  on  that  day,  on  the  grounds  that  they  were  residents 
of  Missouri ;  some  of  them  I  knew  to  be  residents  of  Kansas,  and  all 
that  I  saw  challenged  swore  that  they  were  residents  of  Kansas; 
almost  every  person  who  came  up  was  challenged,  for  a  time.     I  saw 
a  party  of  about  100  men,  armed  with  muskets,  &c,  march  down 
to  the  ferry-boat.     I  was  afterwards  sent  for  by  Eli  Moore  to  come 
and  defend  him ;  that  he  had  been  arrested  for  voting,  and  wished 
counsel.     I  started  to  go,  but  could  not  get  through  the  crowd  to  where 
he  was.     I  saw  one  person,  Mr.  Brown,  arrested  by  Deputy  Marshal 
Anten  for  voting  illegally  ;  he  was  afterwards  discharged  by  proving 
his  residence  to  be  in  Kansas.     1  was  on  the  top  of  the  bank  of  the 
river,  and  saw,  on  the  opposite  bank  of  the  river,  a  number  of  horses 
tied  to  the  trees — my  impression  is  that  they  were  saddle  horses.     The 
vote  that  day  was  near  three  hundred,  I  think.     I  think  the  voting 
was  fairly  conducted.     I  do  not  think  that  both  political  parties  voted 
on  that  day.     I  saw  some  few  men  who  voted  the  republican  ticket  at 
the  last  elction  vote  upon  the  constitution.     I  understood   that  the 
republican  party  had  resolved  not  to  vote  at  that  election.     There 
were  challengers  of  both  parties  there  pretty  much  all  day.     There 
was  a  difficulty  occurred  between  Mr.  Parry  and  Colonel  Payne ;  they 
drew  pistols  upon  each  other ;  I  ran  between  the  two  and  separated 
them  ;  Payne  left  soon  after.     I  understood  that  the  difficulty  grew 
out  of  Mr.  Parry's  challenging  some  one,  or  challenging  Mr.  Payne. 
Some  few  minutes  after  some  three  or  four  hundred  armed  men  made  a 
demonstration  against  the  polls.     Captain  Dickson  said  to  the  men: 
"  Don't  any  one  disturb  the  polls,  let  them  go  on."     The  judges  and 
clerks  of  election  made  arrangements  to  close  the  polls.     I  did  not  see 
any  act  of  violence  committed.     The  judges  of  election  resumed  busi- 
ness.    Some  of  the  armed  body  levelled  their  guns  at  the  crowd  on 
top  of  the  hill,  but  as  soon  as  Mr.  Dickson  spoke  they  marched  off 
and  everything  went  off  quietly  again.     When  they  first  came  up  I 
was  afraid  they  were  intending  to  commit  some  violence,  bat  after- 
wards understood  that  they  were  merely  parading  around  after  taking 
some  guns  from  a  warehouse  and  arresting  some  alleged  Missourians. 

WILLIAM  H.  COLE,  J*. 
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No,  27. 

Luciak  J.  Easun  sworn,  deposes  and  says,  (January  25  :) 

I  reside  in  Leavenworth  city,  Kansas  Territory  ;  am  editor  of  the 
Kansas  Herald  ;  have  been  the  editor  over  three  years  of  that  paper  : 
have  ne?er  Been  the  returns  of  Delaware  Agency  for  the  election  held 
at  that  precinct  on  the  4th  day  of  January,  1858 ;  was  in  Leavenworth 
city  on  the  4th  of  January,  1858  ;  saw  nothing  at  that  election  calcu- 
lated to  defraud  the  will  of  the  people  ;  was  here  on  the  21st  of  De- 
cember, 1857  ;  saw  nothing  there  at  that  election  tending  to  defraud 
the  will  of  the  people.  The  statement  made  in  my  paper  of  the  9th 
of  January,  1858,  was  founded  upon  mere  rumor.  I  understood  then 
that  the  vote  of  Wyandott  would  give  a  democratic  majority  of  five, 
and  it  was  reported  that  Delaware  Agency  would  poll  a  vote  of  on* 
hundred  and  fifty,  all  democratic  votes.  I  think  I  told  Mr.  Hender- 
son once,  soon  after  the  election,  that  we  had  lost  the  county.  He 
told  me  he  thought  not.  Mr.  Deifendorf  was  one  of  the  commissioners 
appointed  by  Calhoun  to  take  charge  of  the  election  returns  in  this 
county.  1  do  not  know  that  he  has  ever  given  me  a  statement  of  the 
result  of  the  election  in  this  county.  I  do  not  now  remember  who  the 
other  commissioners  were.  Mr.  Deifendorf  s  house  is  in  this  city. 
I  do  not  now  know  where  he  is.  He  has  been  absent  during  the  past 
four  days. 

LUCIAN  J.  EASTIN. 


So.  25. 

Jambs  R.  Whitehead,  being  duly  sworn,  says,  (January  25  :) 

I  was  in  Leavenworth  city  on  the  4th  of  January,  1858  ;  was  at  the 
polls  in  the  evening  ;  should  not  think  more  than  thirty  minutes  ;  saw 
a  great  crowd  about  the  polls  ;  endeavored  to  reach  the  window  or  door, 
I  did  not  see  which,  but  could  not  do  so  conveniently,  without  wai tine 
my  turn,  which,  in  all  probability,  would  have  been  an  hour.  I  did 
not  vote ;  did  not  see  any  fraudulent  acts  or  doings  which  would  tend 
to  affect  the  result  of  the  election.  I  paid  no  attention  to  the  voting. 
1  paired  off  with  a  good  free-State  man. 

JAMES  R.  WHITEHEAD. 


No.  61. 

Loto»  W.  Jones,  being  duly  sworn,  deposes  and  says,  (February  10 :) 

I  reside  in  Leavenworth  city,  Leavenworth  county,  Kansas  Terri- 
tory ;  was  one  of  the  judges  at  the  election  of  the  4th  of  January,  1858, 
for  the  election  for  officers  under  the  Lecompton  constitution.  Colonel 
Clarkson  and  Daniel  Scully  were  the  other  judges.  There  were  nearly 
1,500  votes  polled  on  that  day.  There  were  between  200  and  300 
votes  polled  for  the  democratic  candidates,  and  the  balance  for  the 
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free-State  ticket.  My  impression  is,  that  there  were  some  few  chal- 
lenged, on  grounds  of  non-age,  and,  I  think,  two  or  three  rejected.  I 
did  not  see  or  know  of  any  fraudulent  voting  at  that  election.  The 
understanding  among  the  judges  was,  that  the  returns  were  to  be  given 
to  Mr.  Deifendorf.  I  do  not  know  of  any  irregularities  at  the  polls, 
or  any  unfairness  in  the  election.  I  saw  a  good  many  strangers  there. 
Did  not  see  the  Delaware  Agency  returns  for  the  election  on  that  day 
until  I  saw  them  to-day  before  this  board.  I  am  acquainted  at  Dela- 
ware Agency ;  have  been  down  there  a  number  of  times.  I  should 
not  think  that  at  Delaware  Agency  precinct  that  there  were  more  than 
forty  voters  there,  unless  the  Wyandott  Indians,  who  were  citizens, 
voted  at  that  precinct,  instead  of  voting  at  Wyandott  precinct.  I 
should  think  that  at  that  precinct  there  are  forty  voters,  counting 
tfcose  who  are  working  for  the  Indians,  and  who  have  married  Indian 
women,  together  with  those  who  are  selling  goods  there.  I  have  been 
down  there  since  the  election  ;  saw  Munday  there  ;  he  said  that  people 
had  been  there  to  arrest  the  judges  of  election,  without  writs,  and  he 
did  not  care  to  be  arrested.  I  did  not  learn  from  him  the  vote  of  that 
precinct. 

LOTON  W.  JONES. 


Port  Wiluam. 
1.  Bradley.  2.  Turner.  3.  Stephens. 


No.  35. 

H.  C.  Bradley  sworn,  (January  27  :) 

I  reside  at  Port  William  precinct,  Atchison  county,  Kansas  Terri- 
tory. Was  there  at  the  election  on  the  4th  of  January,  A.  D.  1858. 
Martin  Bland,  Wm.  Turner,  and  Benjamin  Bean  were  the  judges  of 
election.  There  were  four  clerks,  who  kept  a  list  of  the  voters  for  mem- 
bers of  the  legislature  and  State  officers  under  the  Lecompton  consti- 
tution— Messrs.  Stephens,  Carter,  Lester,  and  the  other  name  I  can- 
not recollect.  One  of  the  clerks  (Mr.  Stephens)  left  just  about  sunset, 
and  I  took  his  place.  An  election  was  held  at  the  same  time  for  a 
member  of  the  territorial  legislature,  to  fill  a  vacancy  occasioned  by 
the  resignation  of  Mr.  Miller.  The  judges  of  election  received  the 
ballots  for  both  the  State  and  territorial  afficers  to  be  elected,  and  put 
them  in  the  same  box.  There  were  between  140  and  160  votes  polled. 
The  judges  of  election  canvassed  the  votes  after  the  polls  closed.  I 
have  lived  in  that  precinct  since  June,  1854 ;  am  pretty  well  acquainted 
in  the  precinct.  I  think  there  were  some  thirty  or  forty  free-State 
votes  polled,  and  the  balance  were  democratic  votes. 

I  saw  two  men  there  who  resided  near  Iatan,  Missouri.  Did  not 
see  them  vote.  Did  not  see  any  person  vote  twice,  or  offer  to  vote 
twice.  I  staid  there  until  the  ballots  were  counted  and  the  poll-books 
signed.  I  signed  the  poll-lists  for  the  election  to  fill  vacancy  in  the 
territorial  legislature.     Did  not  sign  the  other  returns.    The  jadges 
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and  clerks  of  election  had  voted  heretofore  pro-slavery.     The  judges 
who  held  the  election  were  appointed  by  the  county  court 

Mr.  Lester  was  taken  sick,  and  left  about  the  same  time  Mr.  Stephens 
left.    Stephens  signed  the  poll-lists  before  he  left. 

I  was  sworn  in  after  Stephens  and  Lester  left.  The  judges  of  elec- 
tion asked  me  to  act  as  clerk.  1  objected,  on  the  grounds  that  the  polls 
were  about  closed,  and  that  I  had  acted  as  clerk  a  number  of  times  and 
had  never  received  any  pay  for  it.  The  judges  said  that  some  more 
toters  had  come  in  and  wanted  to  vote.  There  were  some  four  or  five 
of  tbem;  they  resided  down  about  Kickapoo.  James  Adkins  was  one 
of  the  party  ;  he  resides  near  by  Port  William,  in  Atchison  county. 
The  balance  of  the  party  I  did  not  know.  They  said  they  lived  down 
near  Kickapoo.  I  had  never  seen  them  before.  Kickapoo  is  some 
six  miles  from  Port  William,  in  another  county.  There  was  a  space 
of  several  leaves  between  the  last  name  that  appeared  on  the  poll-lists 
and  the  place  where  Mr.  Stephens  signed  the  poll-list.  Lester's  name 
was  not  signed  on  the  certificate  at  that  time. 

There  were  some  votes  taken  after  Stephens  left,  and  were  written 
between  the  last  name  which  he  had  recorded  and  the  certificate  which 
he  had  signed.  Mr.  Stephens  had  left  before  those  names  were  put  on. 
I  certified  to  the  correctness  of  the  whole  poll-list.  As  well  as  I 
recollect,  there  were  some  four  or  five  names  recorded  after  Stephens 
and  Lester  left. 

I  had  never  seen  the  men  who  voted,  that  I  know  of.  One  of  the 
judges,  I  think,  challenged  one  or  two  of  them,  but  they  were  not 
sworn.  He  asked  them  if  they  were  citizens  of  the  Territory.  They 
were  permitted  to  vote.  Mr.  Lester  had  a  drunken  fit,  which  was 
the  cause  of  his  leaving  the  polls.  There  were  some  six  pages  left 
blank  between  the  last  name  appearing  on  the  poll-list  and  the  cer- 
tificate ;  and  as  the  names  were  written,  one  upon  each  line,  there 
could  have  been  about  twenty-eight  names  written  upon  each  page 
between  the  certificate  and  the  last  name,  which  I  had  written  on  the 
list.  I  do  not  know  that  any  names  were  ever  written  in  the  blank 
space  after  the  certificate  was  signed.  I  do  not  recollect  the  last  name 
which  I  wrote  on  the  list.  As  near  as  I  can  recollect,  it  was  the  name 
given  in  by  one  of  those  men  who  lived  near  Kickapoo. 

There  was  no  reason  given  by  the  judges  for  having  the  certificate 
written  so  far  from  the  list  of  names.  The  poll-books  were  made  out 
with  the  heading,  and  with  the  certificate  attached,  before  I  went  in 
to  act  as  clerk.  I  think  that  is  the  usual  form  to  have  the  books  made 
ont  by  the  court  before  the  polls  were  opened.  I  was  clerk  there  at 
the  election  on  the  21st  of  December,  1857,  and  then  the  sheriff 
brought  down  the  poll-books  from  Atchison,  made  out  in  that  way. 
I  never  heard  that  there  were  any  names  added  to  the  poll-books  of 
the  4th  of  January  after  they  were  signed. 

H.  0.  BRADLEY. 
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No.  41. 

William  Turner,  being  duly  sworn,  deposes  and  says,  (January  28:) 

I  reside  in  Atchison  county,  Kansas  Territory,  about  1£  mile  from 
Mount  Pleasant.  Was  judge  of  the  election  at  Port  William  on  the 
4th  day  of  January,  1858. 

I  saw  no  one  vote  on  that  day  whom  I  knew  was  not  a  resident 
One  man,  Jonathan  Sapp,  voted  early  in  the  day  and  again  late  in 
the  afternoon  ;  his  name  was  put  down  by  the  judges,  but  on  exam- 
ining the  poll-list  we  found  that  he  had  voted  before,  and  then  had 
his  name  erased  from  the  list.  There  were  no  Missourians  who  voted 
while  I  was  in  the  room,  nor  no  one  under  21  years  of  age.  There 
were  one  or  two  who  offered  to  vote,  but  their  votes  were  rejected. 
One  man  (a  free-State  man)  offered  to  vote.  The  other  judges  wanted 
to  make  him  swear  to  support  the  Constitution,  but  finally  they  con- 
sented, after  I  had  opposed  them,  to  permit  him  to  vote.  I  cannot 
say  whether  he  voted  or  not.  Just  before  night  I  was  tired  and 
wanted  to  adjourn,  but  the  other  judges  wanted  to  hold  open  a  while 
longer.  The  boys  were  getting  tight  out  of  doors.  One  of  the  clerks 
was  also  tight.  I  left  then  ;  one  of  the  clerks  left  also.  I  signed  the 
books  the  next  morning.  Do  not  know  who  voted  after  I  left.  I 
certified  to  the  correctness  of  the  whole  return.  There  were  about  a 
hundred  votes,  or  a  little  more,  polled  up  to  the  time  I  left.  There 
were  votes  polled  after  I  left,  but  when  I  signed  the  returns  I  did 
not  look  to  see  who  had  voted,  but  supposed  the  judges  had  it  fixed 
up  right.  There  were  some  fifteen  or  twenty  voters  living  in  the 
bottom  below  there,  who  had  not  voted  when  I  left  They  were  down 
at  Kickapoo,  and  had  sent  up  word  to  have  the  polls  kept  open  until 
they  came  up  to  vote.  I  do  not  recollect  how  far  from  the  last  name 
on  the  poll-list  the  certificate  was  written  for  the  judges  to  sign.  I 
think  the  certificate  was  not  written  out  before  the  polls  opened,  but 
was  written  by  one  of  the  clerks  after  I  left.  I  do  not  remember  the 
precise  number  of  votes  polled,  but  it  appears  to  me  that  it  was  be- 
tween 140  and  150. 

WILLIAM  TURNER. 


No.  34. 

George  H.  Stephens,  being  sworn,  deposes  and  says,  (January  27:) 

I  reside  at  Port  William  precinct,  Atchison  county,  Kansas  Terri- 
tory ;  was  clerk  of  the  election  at  that  place  on  the  4th  day  of  Jaifuary, 
1858.  I  think  there  were  about  140  votes  polled  at  that  election.  I 
did  not  assist  in  counting  the  votes ;  do  not  know  how  many  demo- 
cratic votes  were  polled.  The  election  which  I  was  clerk  of  was  to 
elect  a  member  of  the  territorial  legislature  to  fill  a  vacancy  caused 
by  the  resignation  of  Mr.  Miller.  There  were  two  candidates  running 
for  the  office ;  their  names  were  A.  Elliott  and  Mr.  Badger.     The 
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election  for  State  officers  and  members  of  the  legislature  was  held  in 
the  same  room,  and  the  same  judges  of  the  election  were  receiving  the 
votes  for  both  the  State  and  territorial  officers.  Another  set  of  clerks, 
besides  myself  and  Mr.  Carter,  kept  the  poll-lists  for  State  officers 
and  members  of  the  legislature.  I  saw  two  men  there  who  were  non- 
residents ;  did  not  see  them  vote.  The  judges  of  election  were  Wil- 
liam Turner,  Benjamin  Bean,  and  Martin  Bland.  The  clerks  were 
Jesse  Carter  and  Woodford  Lester,  the  other  name  I  do  not  recollect. 
The  names  of  those  who  voted  for  State  officers  and  members  of  the 
legislature  were  recorded  by  four  clerks.  I  saw  no  illegal  voting  ; 
no  man  attempting  to  vote  twice.  Did  not  see  the  judges  open  tickets 
which  were  handed  them. 

GEORGE  H.  STEPHENS. 


Miscellaneous. 


L.  A.  Maclean.  N.  B.  Brooks. 

Complaint  of  board.  Wyllis  C.  Ran  son. 

Search  warrant.  Samuel  J.  Jones. 

Sheriff's  return.  G.  W.  Deitzler. 

McLean's  protest.  Governor  J.  W.  Denver, 
Testimony  before  probate  court.     J.  Sabin. 

Order  of  court.  S.  C.  Pomeroy. 
Samuel  Walker. 


No.  42. 

L.  A.  Maclean,  being  duly  sworn,  deposes  and  says,  (January  30:) 

I  reside  in  Lecompton,  Douglas  county,  Kansas  Territory  ;  am 
chief  clerk  of  the  surveyor  general's  office.  The  election  returns  for 
the  election  held  in  this  Territory  on  the  4th  of  January,  1858,  were 
received  at  this  office.  The  returns  from  the  different  precincts  were 
not  opened  as  they  were  brought  into  the  office.  Some  three  or  four 
precincts  sent  in  their  returns  already  open,  but  were  sealed  up  in 
presence  of  the  persons  who  brought  them,  and  the  name  of  the 
bearers  written  upon  them.  Do  not  know  that  the  returns  from 
Kickapoo,  Oxford,  Shawnee,  or  Delaware  Crossing  were  sent  in  open. 
Do  not  know  whether  they  were  sent  in  at  all  or  not.  When  the 
returns  were  sent  in  they  were  deposited  in  Governor  Denver's  safe 
until  they  were  to  be  opened  by  General  Calhoun.  After  he  had 
counted  them  they  were  again  tied  up  and  deposited  with  me.  I  sent 
them  afterwards,  some  seven  or  eight  days,  by  a  messenger  from 
Platte  county,  Missouri,  to  General  Calhoun.  Do  not  remember  the 
name  of  the  messenger  who  took  them.  He  did  not  bring  a  letter  from 
Calhoun.  It  was  about  the  19th  or  20th  instant  that  those  returns 
were  sent  to  Calhoun. 
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The  message  was,  that  Calhoun  wanted  all  the  returns  which  had 
been  opened  sent  over  to  him.  I  have  received  a  letter  from  General 
Calhoun,  from  the  hands  of  Mr.  Ewing  ;  the  letter  was  dated  the  17th 
of  January.  The  purport  of  it  was,  that  I  should  let  Mr.  Ewing  see  the 
election  returns.  The  letter  also  states  that  Leavenworth  is  last, 
(referring  to  Leavenworth  county.)  There  was  no  reference  made  by 
the  messenger  that  Calhoun  had  sent  such  a  letter  by  Mr.  Ewing. 
He  did  not  give  a  receipt  for  the  returns. 

The  counting  of  these  returns  alluded  to  was  done  in  presence  of 
the  speaker  of  the  house  and  the  chairman  of  the  council  of  the  ter- 
ritorial legislature,  Mr.  Smith  and  Mr.  Marshall,  candidates  for 
governor,  and  some  others. 

I  had  other  returns  in  my  possession  at  the  time  that  the  messenger 
came  from  General  Calhoun — one  from  one  precinct  in  Riley  county, 
and  a  letter  from  Grasshopper  Falls ;  do  not  know  whether  the  letter 
was  returns  or  not.  Since  that  time  I  have  received  returns  from  one 
precinct  in  Marshall  county,  and  returns  from  one  precinct  in  Breck- 
enridge  county. 

The  returns  from  Marshall  county  show  a  majority  of  five  votes  for 
the  democratic  ticket,  with  the  exception  of  governor  ;  the  democratic 
majority  for  governor  was  some  more  than  five. 

I  presume  the  return  from  Breckenridge  county,  alluded  to,  is  from 
the  entire  county.  I  understand  the  vote  from  that  county  to  be  in 
the  neighborhood  of  two  hundred  free-State  majority. 

The  return  from  Riley  county,  alluded  to,  gave  a  majority  of  some 
ten  or  twenty  for  the  free-State  ticket.  Those  are  all  the  returns 
received  since  the  votes  were  counted  by  Calhoun,  as  alluded  to  above. 

I  was  at  Lecompton  on  the  4th  of  January,  1858.  I  used  all  the 
efforts  I  could,  previous  to  the  election,  to  secure  a  democratic  triumph. 
Do  not  recollect  of  writing  any  letters  on  that  express  business,  except 
it  was  in  reply  to  a  letter  from  Mr.  Carr,  of  Atchison  county,  in  rela- 
tion to  some  tickets.  Did  not  send  any  messengers  to  any  part  of  the 
Territory.  I  know  of  Mr.  Marshall  sending  one  to  Fort  Scott.  Do 
not  know  who  the  messenger  was.  Do  not  know  of  any  messenger 
having  been  sent  to  Johnson  county.  Do  not  know  of  any  one  who 
resides  in  Lecompton  being  absent  on  election  business  before  election 
day.  1  am  a  member  of  the  county  democratic  committee  ;  am  chair- 
man of  that  committee ;  am  not  a  member  of  the  executive  committee 
for  the  Territory.  Do  not  know  where  they  met  before  the  election,  bat 
think  they  met  in  Leavenworth.  Mr.  Samuel  J.  Jones  is  a  member 
of  that  committee.  Do  not  recollect  of  his  being  away  from  Lecomp- 
ton ior  a  week  before  election.  Calhoun  left  Lecompton  the  day 
before  Christmas.  I  think  he  was  about  Leavenworth  until  after  the 
election. 

Mr.  Boling  was  over  to  Leavenworth  a  day  or  two  just  before  the 
election.  Do  not  know  of  any  messenger  being  sent  to  Delaware 
Crossing ;  never  heard  of  Delaware  Crossing  or  Port  William  until 
after  the  election.  1  heard  of  Delaware  Crossing  before  the  counting 
of  the  votes  at  Lecompton.  I  heard  that  Henderson  was  ai rested  in 
connexion  with  the  Delaware  Crossing  return.  I  heard  that  I  here 
were  some  twenty  or  thirty  votes  polled  at  that  precinct,  and  that 
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Henderson  carried  them  to  Leavenworth  and  changed  them  to  several 
hundreds  ;  this  was  from  common  report.  I  know  nothing  about  it 
except  by  rumor.  Calhoun  said  that  he  had  not  received  those 
returns  at  the  time  he  counted  the  votes  from  other  precincts  at  Le- 
compton.  I  believed  that  the  returns  from  Leavenworth  county  were 
not  in  at  the  time  Calhoun  came  over  from  Leavenworth  to  count  the 
votes.  He  said  to  me  that  the  returns  from  that  county  were  offered 
him  at  Leavenworth,  but  that  he  would  not  receive  them  there  ;  this 
was  the  day  before  they  were  counted.  I  think  they  must  have  come 
over  by  mail.    Mr.  Boling  and  Mr.  Marshall  came  over  with  Calhoun. 

The  returns  from  Johnson  county  came  by  mail.  I  heard  Calhoun 
say  that  there  were  some  irregularities  in  the  votes  of  one  precinct ; 
the  difficulty  was,  that  there  was  only  a  list  of  the  names  of  the  voters 
and  the  number  of  votes  polled,  but  did  not  state  for  whom  they 
voted  ;  those  returns  only  counted  up  some  ten  or  twelve  votes. 

I  heard  him  say,  also,  that  there  were  elections  held  in  some  pre- 
cincts where  the  judges  were  not  appointed  by  the  commissioners 
appointed  by  him,  and  have  since  seen  a  circular  sent  over  by  him 
requiring  the  commissioners  to  send  in  a  list  of  the  judges  appointed 
by  them.    Do  not  know  why  he  wished  a  list  of  the  judges  of  election. 

I  do  not  know  whether  all  the  returns  from  Johnson  county  were 
Bent  over  by  mail  or  not ;  the  package,  I  know,  was  a  large  one.  Do 
not  know  whether  the  returns  from  Lexington  were  in  the  package  or 
not ;  know  they  were  received  several  days  before  they  were  counted. 

Correction, — General  Calhoun  left  Lecompton  a  day  or  two  before 
the  21st  of  December,  instead  of  the  day  before  Christmas,  as  stated 

L.  A.  MACLEAN. 


Territory  of  Kansas, 
County  of  Douglas,     ' M# 

To  the  honorable  the  Judges  of  the  Probate  Court  of  Douglas  county : 

Your  complainants,  Henry  J.  Adams,  Dillon  Pickering,  E.  L. 
Taylor,  J.  B.  Abbott,  and  Thomas  Ewing,  jr.,  represent  to  your 
honors :  That  they,  with  H.  T.  Green  and  Ely  Moore,  constitute  a 
board  of  commissioners  under  the  acts  of  January  14,  January  18,  and 
January  22,  1858,  whose  duty  it  is  to  investigate  the  frauds  commit- 
ted in  this  Territory  at  the  election  on  the  constitution  of  21st  Decem- 
ber, 1857,  and  at  the  election  for  officers  under  it,  of  4th  January, 
1858. 

That  said  board,  under  said  acts,  have  the  right  to  the  possession  of 
the  election  returns  which  have  been  sent  by  the  judges  of  the  said 
elections  at  the  several  precincts  in  this  Territory  to  John  Calhoun, 
the  president  of  the  convention,  so  long  as  the  possession  of  them  may 
be  necessary  for  the  purpose  of  such  investigation. 

That  said  John  Calhoun,  the  custodian  of  said  returns,  is  absent 
from  this  Territory,  and  beyond  the  process  of  the  board. 

That  L.  A.  Maclean,  a  resident  of  Lecompton,  and  the  chief  clerk 
in  the  office  of  said  Calhoun,  has  testified  before  the  board  that  said 
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Calhoun  left  the  said  returns  in  said  Maclean's  possession  and  custody, 
and  that,  subsequently,  about  the  18th  or  19th  of  January,  1858,  a 
person,  whose  name  was  to  him  unknown,  called  upon  him  and  stated 
that  he  had  been  sent  for  said  returns  by  John  Calhoun ;  and  that 
he,  said  Maclean,  delivered  said  returns  to  the  said  messenger,  and 
has  not  since  had  possession  or  custody  of  them. 

That  they  have  been  informed,  and  verily  believe,  that  said  returns 
have  been  stolen  or  embezzled,  and  that  they  are  now  concealed  in  or 
about  the  building  in  which  is  the  office  of  the  surveyor  general  at 
Lecompton,  or  in  or  about  the  building  adjacent  thereto  ;  and  they  ask 
that  a  search  warrant  be  issued  by  your  honor  directing  the  sheriff  of 
this  county  to  take  said  returns  from  their  place  of  concealment  and 
bring  them  before  your  honor  ;  and  that  said  returns  may  be  deliv- 
ered to  this  board  for  examination,  and  then  returned  to  such  person 
as  may  appear  to  have  authority  to  receive  them. 

HENRY  J.  ADAMS, 
THOS.  EWING,  Jr., 
DILLON  PICKERING, 
J  AS.  B.  ABBOTT, 
ENOCH  L.  TAYLOR, 

Sworn  to  and  subscribed  before  me,  this  first  day  of  February,  A. 
D.  1858. 

[l.  s.]  JOSIAH  MILLER, 

Judge  of  Probate. 

I,  Josiah  Miller,  judge  of  probate  in  and  for  Douglas  county, 
Kansas  Territory,  do  hereby  certify  that  the  foregoing  instrument  of 
writing  is  a  true  copy  of  an  original  bill  of  complaint  now  on  file  in 
my  office,  presented  by  Henry  J.  Adams  and  others,  requesting  a 
search  warrant  for  certain  embezzled  election  returns. 

[l.  s .]  JOSIAH  MILLER, 

Judge  of  Probate. 

February  12,  A.  D.  1858. 


County  of  Douglas,       ) 
Territory  of  Kansas,  $     * 

The  Territory  of  Kansas  to  the  Sheriff  of  Douglas  county,  greeting : 

Whereas  it  appears  to  me,  Josiah  Miller,  judge  of  probate  in  and 
for  the  county  of  Douglas,  that  the  following  goods  and  chattels, 
to  wit :  the  election  returns  of  the  several  precincts  of  an  election 
held  in  this  Territory,  on  the  21st  day  of  December,  A.  D.  1857,  on 
the  constitution  framed  at  Lecompton ;  and  also  the  returns  of  the 
several  precincts  of  an  election  held  on  the  4th  of  January,  A.  D. 
1858,  for  officers  under  the  constitution,  were,  on  or  about  the  18th  or 
19th  of  January,  A.  D.  1858, by  some  person  or  persons  feloniously  taken, 
stolen,  carried  away,  embezzled,  and  secreted  from  the  custody  of  the 
proper  authorities  and  from  the  proper  place  of  deposit  in  the  city  of 
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Lecompton,  in  the  county  aforesaid ;  and  whereas  Henry  J.  Adams, 
Dillon  Pickering,  £.  L.  Taylor,  J.  B.  Abbott,  and  Thomas  Ewing, 
jr.,  members  of  .the  board  of  commissioners  to  investigate  election 
frauds,  do  declare  on  oath,  that  said  board  have  the  right  of  posses- 
sion of  the  said  returns  for  the  purpose  of  their  investigation,  and  that 
they  truly  believe  that  said  election  returns  are  now  concealed  in  or 
about  the  building  in  which  is  the  office  of  the  surveyor  general  in 
Lecompton,  county  aforesaid,  or  a  building  adjacent  thereto.  These 
are  therefore  to  command  you,  in  the  name  of  the  Territory  of  Kansas, 
with  the  necessary  and  proper  assistance,  to  enter  in  the  day  time  the 
said  building  and  adjacent  premises  in  which  is  the  office  of  the  sur- 
reyor  general  in  Lecompton,  county  aforesaid,  and  also  the  buildings 
and  premises  adjacent  thereto,  and  thus  diligently  search  for  the  said 
goods  and  chattels ;  and  if  the  same  or  any  part  thereof  be  found  upon 
such  search,  that  you  bring  the  goods  so  found  forthwith  before  me, 
to  be  disposed  of  and  dealt  with  according  to  law. 

Given  under  my  hand  and  seal  of  court  this  1st  day  of  February, 
[l.  6.1  1858. 

JOSIAH  MILLER, 

Judge  of  Probate. 

I,  Josiah  Miller,  judge  of  probate  in  and  for  Douglas  county,  Kan- 
sas Territory,  do  hereby  certify  that  the  foregoing  instrument  of 
writing  is  a  true  copy  of  an  original  search  warrant  issued  from  this 
court  for  the  recovery  of  election  returns,  February  12,  1858. 
fL    ,  JOSIAH  MILLER, 

J  Judge  of  Probate. 

I,  J.  L.  A.  Maclean,  chief  clerk  of  the  surveyor  general's  office  at 
Lecompton,  hereby  solemnly  protest  against  the  execution  of  the  above 
writ,  this  the  2d  day  of  February,  1858. 

L.  A.  MACLEAN. 

Executed  the  within  warrant  (not  searching  only  the  buildings 
within  described)  by  removing  a  pile  of  wood  situated  on  the  premises 
herein  described  and  adjacent  to  the  office  of  the  surveyor  general, 
and  by  digging  from  under  it  a  box  buried  in  the  earth  about  eight 
inches,  and  supposed  to  contain  the  election  returns  herein  described  ; 
which  box  is  herewith  delivered  in  open  court  without  having  been 
opened  by  any  person,  this  2d  day  of  February,  A.  D.  1858. 

SAMUEL  WALKER, 
Sheriff  of  Douglas  County,  K.  T. 

I,  Josiah  Miller,  judge  of  probate  in  and  for  Douglas  county,  Kan- 
sas Territory,  do  hereby  certify  that  the  foregoing  is  a  true  and  cor- 
rect copy  of  the  return  of  the  sheriff  of  said  county  upon  a  search 
warrant  issued  from  this  court  for  election  returns,  which  is  herewith 
attached,  February  12,  A.  D.  1858. 

rL     1  JOSIAH  MILLER, 

L  *  "J  Judge  of  Probate. 
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J.  W.  Denver,  being  duly  sworn,  testifies  as  follows : 
I  have  examined  a  portion  of  the  papers  taken  from  the  box  in 
court.  I  have  seen  the  same  Papers  before,  about  th$  12th  or  13th  of 
last  month,  in  Lecompton.  They  were  then  in  possession  of  John 
Calhoun ;  opened  by  him  in  the  presence  of  Mr.  Babcock,  Mr.  Diete- 
ler,  and  myself;  some  other  gentlemen  were  present.  They  purport 
to  be  returns  of  an  election  neld  on  the  constitution  on  the  21st  of 
December,  1857,  and  also  for  officers  under  the  constitution  on  the 
4th  of  January,  1858. 

J.  W.  DENVER. 

We  were  present  at  Lecompton  when  the  returns  above  referred  to 
were  opened  by  John  Calhoun,  and  have  examined  the  papers  pro- 
duced before  the  court,  and  testify  that  the  statements  made  in  the 
foregoing  affidavit  by  J.  W.  Denver  are  true. 

0.  W.  BABCOCK, 
Gh  W.  DEITZLER. 

T,  Josiah  Miller,  judge  of  probate  in  and  for  Douglas  county,  do 
hereby  certify  that  the  within  is  a  true  copy  of  the  evidence  in  the 
case  of  H.  J.  Adams  and  others,  claiming  the  right  of  possession  to 
election  returns*  February  12,  A.  D.  1858. 
,       ,  JOSIAH  MILLER, 

LL'  8'  J  Judge  of  Probate. 


Order  of  Court. 


It  appearing  to  the  satisfaction  of  the  court  that  the  contents  of  the 
box  brought  into  court  by  the  sheriff  have  been  proved  to  be  the 
property  and  election  returns,  as  set  forth  in  the  complaint  and 
warrant,  it  is  therefore  ordered  by  the  court  that  said  box  and  con* 
tents,  as  delivered  in  open  court  by  the  sheriff,  be  given  into  the 
possession  of  the  board  of  commissioners  appointed  by  the  present 
legislative  assembly  for  the  purpose  of  investigating  election  frauds, 
they  demanding  the  right  of  possession;  and  that  they  retain  posses- 
sion of  said  returns  for  a  space  of  time  not  to  exceed  ten  days,  during 
which  time  they  can  make  such  an  examination  of  them  as  will  enable 
them  to  proceed  with  their  investigation.  Then  they  shall  deliver 
said  returns  and  other  papers  connected  therewith  to  the  governor  of 
this  territory,  to  be  by  him  delivered  to  such  persons  as  are  entitled 
to  the  legal  custody  of  the  same.    By  order  of— 

JOSIAH  MILLER,  Judge. 

I,  Josiah  Miller,  judge  of  probate  in  and  for  Douglas  county, 
Kansa*  Territory,  do  certify  that  the  foregoing  writing  is  a  true  copy 
of  the  order  of  court  in  the  matter  of  embezzling  election  returns  in 
which  H.  J.  Adams  and  others  are  complainants,  February  12, 
A.  D.  1858. 

rT   fll  JOSIAH  MILLER, 

LL-  s' J  Judge  of  Probate. 
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No.  63. 


Samuel  Walker,  being  sworn,  deposes  as  follows,  (February  12:) 
I  am  the  sheriff  of  Douglas  county,  Kansas  Territory.  A  search 
warrant  was  placed  in  my  hands,  issued  by  the  probate  judge  of 
Douglas  county,  commanding  me  to  search  for  election  returns  in  the 
office  of  the  surveyor  general  and  adjacent  buildings;  also  the  grounds 
about  said  office  and  buildings  in  Lecompton.  I  went  to  General 
Maclane  on  the  2d  day  of  February,  1858,  and  told  him  that  I  had  a 
search  warrant  for  the  election  returns.  m  He  said  that  I  was  welcome 
to  search,  that  he  had  sent  them  off  to  General  Calhoun,  and  that  they 
were  not  about  there.  I  told  him  "I  thought  he  was  mistaken — that 
I  knew  where  they  were."  He  asked  me  where,  and  I  told  him  "  in 
the  woodpile."  Said  he,  "I  forbid  you  to  search  there."  I  told 
him  that  1  should  go  and  do  the  searching,  and  if  it  was  not  right  he 
might  prosecute  me  afterwards.  He  said  that  he  would  have  to  see 
the  writ  and  have  a  lawyer  examine  it,  and  see  whether  or  not  it  was 
legal.  I  handed  it  to  him  and  told  him  that  while  he  was  examining 
it  I  would  go  and  examine  the  wood  pile.  I  went  out  to  the  wood 
pile  and  saw  where  there  was  some  fresh  dirt  mixed  with  the  chips 
about  the  wood  pile,  and  told  my  assistants  to  pull  down  the  wood  at 
that  place.  "We  dug  the  dirt  away  after  pulling  down  the  wood,  and 
found  a  box  under  about  eight  inches  of  dirt.  I  delivered  it  to  the 
judge  of  probate  in  open  court,  without  having  opened  it.  This  box 
in  the  possession  of  the  board  I  recognize  as  the  same  box  which  I  de- 
livered to  the  court. 

SAMUEL  WALKER, 
Sheriff  of  Douglas  County,  K.  T. 


No.  54. 

K.  B.  Brooks,  being  sworn,  deposes  and  says,  (February  5 :) 

I  reside  in  Lecompton,  Douglas  county,  Kansas  Territory  ;  am  a 
clerk  in  the  surveyor  general's  office ;  have  acted  in  that  capacity  since 
last  Jane.  General  Maclane  has  heretofore  received  the  mail  for  the 
office,  and  I  understand  opens  the  letters  which  have  reference  to  the 
business  of  the  office.  I  was  at  Lecompton  when  the  returns  was  said 
to  have  been  opened  by  Calhoun  for  the  elections  of  the  4th  of  Janu- 
ary, 1868,  and  21st  December,  1857  ;  was  there  at  the  time  sheriff 
Walker  came  up  there  in  company  with  several  others  and  got  a  box, 
which  I  understood  afterwards  contained  election  returns.  I  was  not 
present  when  Walker  served  the  writ  upon  Maclane ;  saw  Maclane 
reading  a  paper,  and  Walker  was  standing  by  his  side ;  supposed  it 
was  a  search  warrant ;  saw  seme  men  with  Walker  removing  the  wood 
pile  just  in  rear  of  the  office. 

I  was  standing  in  the  room  looking  through  the  window ;  the 
window  was  about  ten  feet  from  the  wood  pile ;  I  was  standing  a  few 
feet  from  the  window.  I  did  not  know  at  the  time  I  saw  Maclane 
reading  the  warrant  what  the  nature  of  it  was ;  I  learned  afterwards, 


292  CONSTITUTION  OF  KANSAS. 

and  thought  Maclane  was  somewhat  excited  oyer  it.  I  do  not  know 
that  I  ever  saw  the  election  returns  after  they  were  counted  by  Cal- 
houn. When  I  saw  these  men  throwing  off  the  wood  from  the 
pile,  I  thought  it  was  all  foolishness ;  did  not  believe  that  they  would 
find  anything  ;  I  did  not  stand  by  the  window  but  a  short  time  before 
I  turned  away  ;  looked  out  soon  afterwards  and  saw  the  men  with  a 
box  in  their  hands ;  the  top  of  the  box  was  split,  and  appeared  partly 
open  ;  I  thought  that  I  saw  some  yellow  wrapping  paper  in  the  box. 
I  have  been  shown  by  this  board  a  box,  with  the  top  of  it  split,  marked 
L.  A.  Maclane,  Lecompton,  Kansas  Territory,  per  express,  which  ap- 
pears to  have  been  used  for  9  candle  box ;  I  have  seen  boxes  similar 
to  this  about  the  office  of  the  surveyor  general ;  think  there  are  several 
there  now  similar  to  this.  I  did  not  know  at  the  time  Walker  came 
up  that  the  returns  were  in  or  about  the  office ;  I  knew  that  Calhoun 
was  gone,  and  thought  probably  he  had  them  with  him  ;  I  knew  that 
there  were  some  returns  there  at  the  time  a  man  came  up  with  a  sub- 
poena from  this  board,  and  at  the  request  of  Maclane  wrote  out  a 
receipt  for  them,  which  the  officer  signed.  Those  returns  purported 
to  be  mostly  from  Anderson  and  Breckenridge  counties ;  did  not  know 
of  any  other  returns  at  that  time ;  I  never  asked  Maclane  any  questions 
relative  to  the  returns  ;  he  never  told  me  that  the  box  which  was  taken 
from  under  the  wood  pile  contained  election  returns,  that  I  remember 
of;  I  believed  that  it  did,  as  it  was  so  rumored  about  town.  I  have 
been  shown  by  this  board,  in  the  box  which  I  have  described  atyrve, 
a  large  number  of  papers,  which  purport  to  be  election  returns; 
among  them  I  see  what  purports  to  be  the  returns  from  Delaware 
Agency  precinct ;  1  »find  at  the  foot  of  the  list  the  figures  379 ;  I  never 
saw  a  figure  or  letter  upon  any  one  of  these  returns  before  to  my 
knowledge.  Maclane  took  dinner  with  me  on  the  day  that  sheriff 
Walker  found  the  box  at  Lecompton  ;  he  remained  in  town  some  two 
hours  after  the  box  was  taken.  I  do  not  recollect  anything  he  said  in 
relation  to  the  box  or  its  contents  after  it  was  taken  away ;  do  not 
know  that  I  heard  him  say  anything  about  it.  The  last  I  saw  of 
Maclane  was  about  three  or  half  past  three  o'clock  p.  m. ;  he  was  then 
at  Rising  Sun,  on  the  opposite  side  of  the  river  from  Leoompton  ;  I 
crossed  the  river  with  him  ;  do  not  know  where  he  was  going  ;  have 
not  heard  from  him  since.  He  was  chief  clerk  in  the  surveyor 
general's  office ;  do  not  know  whether  or  not  he  had  any  business 
which  would  take  him  away.  I  never  saw  any  person  putting  papers 
into  a  box,  such  as  has  been  shown  me  here  by  this  loard ;  have  no 
idea  who  put  the  box  under  the  wood  pile  ;  never  heard  any  one  say  ; 
I  did  not  see  the  box  taken  from  under  the  wood  pile ;  saw  men 
'throwing  the  wood  off  the  pile ;  saw  a  box  in  their  hands ;  and  saw 
a  hole  in  the  ground  under  where  the  wood  was  piled.  The  wood  was 
piled  there  some  two  weeks  ago  by  a  man  who  corded  it  up  to  have  it 
.measured ;  never  saw  any  man  handle  the  wood  until  the  day  the  box 
was  found,  except  the  man  that  drew  it  there,  and  the  man  that  chops 
wood  for  the  office.  Maclane  sleeps  in  the  office  generally.  General 
Calhoun  left  Lecompton  soon  after  the  counting  of  the  votes  in  com- 
pany with  the  United  States  troops  ;  I  saw  him  a  few  days  after  in 
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Western  Missouri.     I  left  Lecompton  on  Wednesday  the  20th  Janu- 
ary ;  met  with  Calhoun  on  the  21st  at  Weston. 

Calhoun  gave  me  some  letters,  one  to  be  delivered  to  Governor  Denver 
and  one  was  directed  to  the  postmaster  at  Lecompton  ;  I  had  directions 
from  Calhoun  to  deliver  the  letter  directed  to  the  postmaster  to 
Haclane ;  Calhoun  directed  the  letter  to  the  postmaster  at  my  sug- 
gestion ;  Calhoun  gave  me  the  letter  while  at  Weston  at  the  office  of 
the  International  Hotel ;  the  letter,  when  I  saw  it,  was  directed  to 
L.  A.  Haclane ;  I  suggested  to  Calhoun  to  direct  it  to  some  one  else  ; 
he  put  it  into  another  envelope  and  directed  it  to  the  postmaster  at 
Lecompton  ;  I  carried  it  to  Westport  and  enveloped  it  again,  and 
marked  it  to  Quinn,  with  the  intention  of  sending  it  by  express,  but 
as  there  was  no  express  messenger  going  up  to  Lecompton  I  kept  it 
and  delivered  it  myself  to  Maclane  ;  I  told  Maclane  that  my  reason 
for  suggesting  to  Calhoun  to  have  the  letter  directed  to  someone  be- 
sides himself  was,  that  I  would  be  less  likely  to  be  detained  on  the 
route  if  directed  to  some  one  else. 

I  had  no  further  conversation  with  him  in  relation  to  the  letter;  he 
did  not  tell  me  the  contents ;  I  saw  him  open  the  letter  and  take  out 
some  paper  ;  did  not  see  what  was  written  upon  the  paper  ;  I  think 
very  likely  I  have  heard  him  speak  of  the  Delaware  Agency  returns, 
but  never  heard  him  say  that  he  had  received  them  from  Calhoun  that 
I  recollect  of ;  I  have  heard  the  subject  of  the  Delaware  Agency  re- 
tarns  talked  of  by  a  good  many  persons  since  the  election  ;  have  heard 
of  frauds  being  committed  at  the  elections  at  Delaware  Agency, 
Lawrence,  Leavenworth,  and  Kickapoo,  and  various  other  places ;  I 
never  asked  Calhoun  or  Maclane  anything  about  frauds  at  the  elec- 
tions or  election  returns ;  I  avoided  asking  them  anything  about  these 
things,  a9  it  was  none  of  my  business ;  I  went  to  Weston  at  the  time 
spoken  of  above  on  business  connected  with  the  office ;  went  there  to 
get  some  money  ;  I  have  seen  a  paper  with  the  names  of  the  demo- 
cratic candidates  for  member  of  Congress,  State  officers,  and  members 
of  the  senate  and  house  of  representatives,  purporting  to  be  the  demo- 
cratic candidates  of  Leavenworth  county,  which  paper  is  ruled  with 
spaces  for  the  respective  candidates  for  which  the  votes  were  cast,  and 
opposite  each  candidates  name  the  figures  379.  The  last  time  I  recol- 
lect of  hearing  Calhoun  speak  of  the  result  of  the  election  in  the 
Territory  he  was  at  Lecompton,  and  said  that  he  was  afraid  we  were 
beaten. 

Mr.  Maclane  told  me  when  he  left  Lecompton  that  I  could  direct 
any  letters  to  him  at  Lexington,  Missouri. 

Maclane  gave  me  a  paper  with  the  name  of  his  brother-in-law,  to 
whose  care  all  communications  should  be  addressed. 

N.  B.  BROOKS. 


No.  56. 


Wyllds  C.  Ransom,  being  duly  sworn,  deposes  and  says : 
I  reside  at  Lecompton,  Kansas  Territory  ;  am  clerk  in  the  surveyor 
general's  office.    I  was  clerk  at  the  election  on  the  21st  December  for 
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the  vote  upon  the  constitution  at  Lecompton.  I  made  up  both  the 
poll-books  for  that  precinct ;  certified  to  the  number  of  votes  cast, 
and  after  the  election  returned  it  to  General  Calhoun,  according  to 
the  requirements  of  the  constitution.  On  the  22d  day  of  December 
I  started  for  Sort  Scott,  Bourbon  county,  to  see  my  parents,  who  re- 
side there.  Upon  my  return  from  there  on  the  following  Tuesday, 
29th  December,  I  was  asked  by  John  Little,  of  Fort  Scott,  to  bring 
along  the  returns  of  that  precinct  to  Lecompton.  They  were  put  up 
in  a  package  and  directed  to  General  Calhoun.  I  took  them  to  Le- 
compton, but  General  Calhoun  being  absent  I  gave  them  to  General 
Maclane. 

I  was  called  upon  by  General  Calhoun  at  the  time  the  votes  were 
counted  by  General  Calhoun  for  the  election  of  the  21st  of  December 
for  the  constitution,  and  for  the  election  of  the  4th  of  January  for 
officers  under  the  constitution,  to  act  as  clerk  for  him  while  counting 
the  return 8.  I  saw  all  the  returns  counted  that  were  counted  at  that 
time.  The  returns  from  Delaware  Agency  were  not  in  at  that  time. 
There  were  some  few  returns  came  in  after  that,  which  £  saw.  Some 
few  days  after  this  General  Calhoun  sent  to  General  Maclane  to  have 
him  make  out  duplicates  of  all  the  returns  that  were  then  in  and 
counted,  and  have  them  forwarded  to  him  at  Washington.  I  was 
called  upon  by  Maclane  to  make  out  those  duplicates.  I  did  so,  and 
in  doing  it  had  occasion  to  refer  to  the  returns.  After  I  was  through 
with  the  returns  I  rolled  them  up  in  brown  paper,  and  tied  them  in 
packages,  and  put  them  in  a  box  in  the  office.  I  recognise  these 
packages  here  before  the  board  as  the  same  which  I  then  had,  and 
they  are  tied  with  the  same  tape,  according  to  the  best  of  my  belief, 
which  I  then  tied  them  with.  I  have  never  seen  them  since  the  time 
I  put  them  in  the  desk  in  the  office  until  I  saw  them  here  before  this 
board.  My  recollection  of  the  abstract,  as  then  made  out  by  me, 
save  the  democratic  candidates,  with  the  exception  of  Carr,  the  can- 
didate for  Congress,  majorities  ranging  from  seven  to  three  hundred. 
I  think  the  vote  of  Oxford  precinct,  in  Johnston  county,  was  about 
800  for  the  election  of  the  4th  of  January.  I  recognise  these  papers 
before  the  board  as  the  same  as  counted  by  Calhoun,  and  am  willing 
to  base  my  testimony  on  them,  as  I  cannot  recollect  the  precise  vote 
of  the  different  precincts.  At  the  time  Calhoun  counted  the  votes 
there  were  no  returns  from  Lawrence  precinct,  and  in  making  out  my 
abstract,  which  was  sent  to  Calhoun,  the  Lawrence  precinct  was  not 
counted. 

We  had  no  returns  from  Marshall  or  Pottawatomie  counties,  and 
from  precincts  in  several  other  counties  the  returns  were  pot  received 
at  the  time  the  votes  were  counted,  and  were  not  mentioned  in  my 
abstract  sent  to  Calhoun. 

Governor  Denver  told  me  that  in  opening  the  election  returns  for 
the  vote  for  or  against  the  constitution,  he  had  found  returns  for  the 
election  held  for  State  officers  among  them,  the  returns  from  Law- 
rence precinct,  and  also  several  precincts  in  Pottawatomie  county. 
At  the  time  the  votes  were  counted  General  Calhoun  requested  Gov- 
ernor Denver  to  open  the  returns  in  his  possession,  to  see  if  there  were 
not  some  returns  directed  to  him  which  should  be  sent  to  Calhoun. 
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Denver  declined,  as  lie  said  he  did  not  feel  authorized  to  open  them 
except  in  presence  of  the  speaker  of  the  house  and  chairman  of  the 
council  of  the  territorial  legislature. 

The  abstract,  as  made  out  by  me  and  sent  to  Calhoun,  is  not  a  full 
statement  of  the  vote  of  the  Territory. 

One  week  ago  last  Wednesday,  January  27,  Mr.  Brooks  brought  a 
package  into  the  office  at  Lecompton,  which  he  delivered  to  General 
Maclane.  That  package  was  directed  on  the  outside,  I  think,  to  Mr. 
Quinn,  but  Mr.  Brooks  stated  that  it  was  intended  for  Gen.  Maclane ; 
that  he  had  put  it  in  that  envelope,  marked  Quinn,  to  avoid  annoy- 
ance and  detention.  Maclane  asked  BrOoks  what  it  was.  Brooks 
said  he  did  not  know  anything  about  it ;  that  it  was  given  him  by 
Calhoun.  Maclane  took  the  package  and  tore  off  two  wrappers,  and 
the  third  one  was  directed  to  Maclane.  I  asked  him  if  I  should  look 
at  the  package,  and' he  said  I  could.  I  took  it  and  tore  off  the  enve- 
lope, and  found  it  to  be  the  returns  from  Delaware  Agency  precinct 
for  the  election  held  at  that  precinct  on  the  4th  of  January,  1858.  I 
recognise  these  papers,  now  in  possession  of  this  board,  with  the  ac- 
companying affidavits  as  signed  by  the  judges  of  election,  as  the  same 
papers  which  came  in  the  package  at  that  time.  I  examined  them  at 
that  time  to  see  if  I  could  tell  whose  handwriting  it  was  made  out  in. 
I  do  not  recognize  the  handwriting  asthatof  any  one  person  that  Iknow. 

W.  C.  RANSOM. 


No.  50. 

Samuel  J.  Jones,  being  duly  sworn,  deposes  and  says,  (February  3:) 
I  reside  in  Lecompton,  Douglas  county,  K.  T. ;  was  there  at  the 
election  of  the  21st  of  December,  1857  ;  saw  nothing  fraudulent  in 
the  conducting  of  that  election.  I  electioneered  for  my  party  pretty 
hard ;  saw  no  person  deterred  from  voting  ;  was  there  at  the  elec- 
tion of  the  4th  of  January,  1858 ;  saw  nothing  fraudulent  in  the 
conducting  of  that  election  ;  everything  passed  off  quietly  about  the 
polls.  I  do  not  know  of  any  person,  or  persons,  having  been  sent 
out  of  the  Territory,  or  to  other  parts  of  the  Territory,  for  the 
purpose  of  securing  the  success  of  any  party.  I  was  present  at  Le- 
compton when  General  Calhoun  opened  and  counted  the  votes  of 
the  several  precincts  of  the  Territory,  about  the  13th  of  January, 
1858.  He  came  to  Lecompton  on  the  Sunday  preceding  the  13th, 
which  was  the  10th ;  he  boarded  at  the  same  house  with  me,  and 
has  lived  in  my  family  for  12  or  18  months.  I  know  him  intimately  ; 
was  at  the  surveyor  general's  office  frequently  about  that  time ;  saw 
papers  which  came  in  there  purporting  to  be  election  returns.  I  was 
not  present  when  Calhoun  counted  the  votes.  Calhoun  told  me  on  the 
night  of  the  counting  of  the  votes  that,  so  far  as  the  returns  had  been 
received,  the  democratic  ticket  was  some  two  or  three  hundred  ahead, 
but  that  the  result  depended  entirely  upon  other  precincts  *  hich 
might  come  in.  Calhoun  is  a  man  of  strong  party  feeling  ;  is  a 
"national  democrat."  Calhoun  remained  at  Lecompton  two  or  three 
days  after  the  counting  of  the  votes.  On  the  day  that  the  votes  were 
counted  I  heard  that  Henderson  had  been  arrested,  charged  with 
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making  some  alterations  in  election  returns.     My  impression  is  that 
I  told  Calhoun  of  it.     I  understood  that  the  charge  was  for  altering 
the  returns  of  Delaware  Agency.     Calhoun  told  me  at  the  time  that 
the  votes  were  counted  that  the  Delaware  Agency  returns  had  not  been 
received  by  him.     I  saw  him  since  that  time  in  Weston,  Missouri, 
about  the  22d  of  January  ;  he  told  me  that  the  vote  of  that  precinct 
had  been  received,  and  that  there  were  some  379  votes  returned,  enough 
to  carry  Leavenworth  county  for  the  democratic  party,  and  that  the 
returns  were  duly  certified  to  by  the  judges  and  clerks  of  election. 
Calhoun  left  for  Washington  City  on  Saturday,  the  23d  of  January. 
Calhoun  did  not  say  that  the  returns  were  with  him  at  that  time.  He 
said  that  they  had  been  received.     The  last  time  that  I  saw  any  of  the 
election  returns  was  on  the  13th  of  January,  the  night  on  which  they 
were  counted,  except  those  which  were  sent  down  by  Maclane  on  the 
1st  day  of  February,  which  were  returns  from  Anderson,  Brecken- 
ridge,  Marshall,  and  Calhoun  counties,  for  which  he  took  a  receipt 
from  the  deputy  sergeant-at-arms  of  this  board.     I  saw  a  subpoena 
which  was  served  upon  Maclane  at  this  place  on  the  30th  of  January, 
commanding  Maclane  to  bring  all  the  returns  he  had  in  his  possession 
before  this  board.     My  impression  was,  from  what  transpired,  that 
the  returns  he  sent  down  on  the  1st  of  February  were  all  that  he  had 
in  his  possession.     I  did  not  know  at  that  time  that  there  were  anj 
other  election  returns  in  Lecompton. 

Maclane  is  chief  clerk  in  the  surveyor  general's  office  ;  I  am  in  the 
habit  of  visiting  the  office  of  the  surveyor  general  daily,  when  I  am  in 
Lecompton  ;  I  nad  no  knowledge  of  any  box,  containing  election  re- 
turns, having  been  buried  about  the  surveyor  general's  office  ;  I  have 
no  knowledge  of  the  manner  in  which  the  election  returns  of  Delaware 
Agency  got  from  Calhoun  at  Weston  to  Lecompton  ;  have  no  know- 
ledge of  any  messenger  going  from  Weston  to  Lecompton  ;  I  heard 
that  there  was  a  box  of  election  returns  found  buried  near  the  office  at 
Lecompton  on  the  2d  of  February,  by  Sheriff  Walker  under  a  search 
warrant  issued  by  Judge  Miller.  Maclane  told  me  that  Walker  had 
got  some  returns  on  yesterday,  the  2d  day  of  February ;  it  was  about 
12  o'clock  m ;  he  said  that  he  had  been  suppoenaed  to  come  before  this 
board  to  testify  in  relation  to  the  returns,  and  asked  my  advice  in  re* 
lation  to  it ;  I  told  him  to  come  down  and  face  the  music  ;  he  said  he 
was  going  to  Missouri.  I  saw  him  start  towards  the  river  on  foot;  I 
think  he  got  a  mule  from  some  one  on  the  road  ;  I  saw  a  supbcena  in 
the  office  for  Maclane  on  the  22d  of  February,  corresponding  with  the 
other  which  was  served  upon  him  at  this  place.  He  ordered  a  hack 
to  come  down,  but  afterwards  changed  his  mind.  He  started  for  Mis- 
souri about  half  past  2  o'clock  the  same  day.  Mr.  Sherrard,  a  clerk  in 
the  surveyor  general's  office,  started  with  him.  Maclane  and  Sherrard 
took  dinner  with  me ;  I  suppose  that  it  is  about  fifty  yards  from  my 
house  to  the  wood  pile  under  which  the  box  of  returns  was  said  to  be 
buried  ;  I  did  not  inquire  how  long  the  box  had  been  buried  ;  did  not 
inquire  anything  about  it ;  all  I  heard  was  that  the  box  had  been 
taken  away.  I  inquired  of  Maclane,  after  he  had  been  brought  before 
this  board,  what  the  action  of  the  board  was.  He  told  me  that  he 
had  stated  before  the  board  that  the  returns  had  been  senttoCal- 
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houn  in  Missouri.  That  conversation  was  on  Monday  morning,  Feb- 
ruary 1.  I  am  acquainted  with  J.  H.  Danforth ;  I  have  seen  his 
handwriting,  and  should  think  that  I  could  recognize  it;  I  have 
known  him  about  two  years.  His  residence  is  in  Johnston  connty  ; 
has  a  claim  near  Oxford.  Ho  is  a  very  active,  energetic  politician. 
I  have  seen  a  letter  before  this  board  purporting  to  have  been  written 
to  Calhoun,  and  signed  by  J.  H.  Danforth  ;  I  think  the  handwriting 
is  his.  Mr.  Danforth  signs  his  letter  as  one  of  the  commissioners  of 
Johnson  county. 

I  have  seen  an  affidavit  signed  by  Theodore  Garrett,  which  affidavit 
appears  to  be  in  relation  to  the  election  held  at  Delaware  Agency,  in 
Leavenworth  county;  also,  an  affidavit  signed  by  the  judges  and 
clerks  of  Delaware  Agency  precinct.  These  affidavits  appear  in  the 
same  handwriting  as  the  letter  above  alluded  to,  and  1  think  are  in 
the  handwriting  of  J.  H.  Danforth. 

I  have  examined  the  Delaware  Agency  poll-book  for  the  election 
held  there  on  the  4th  of  January,  1868;  do  not  know  the  handwrit- 
ing in  which  it  is  made  out ;  never  saw  the  handwriting  before.  I 
have  not  seen  Mr.  Danforth  since  the  election ;  do  not  know  any- 
thing in  regard  to  how  any  of  the  elections  were  conducted,  except  in 
Lecompton. 

I  do  not  know  of  any  propositions  having  been  made  to  any  one 
ontside  of  the  Territory  to  vote. 

I  considered  that  any  one  who  was  in  the  Territory  on  the  day  of 
election  was  a  legal  voter  under  the  constitution. 

SAM'L  J.  JONES. 


No.  57. 

Geo.  W.  Dkftzlbr,  being  sworn,  deposes  and  says,  (February  6:) 

I  reside  in  Lawrence,  Douglas  county,  K.  T. ;  am  speaker  of  the 
house  of  representatives  of  Kansas  Territory.  I  was  present  at  Le- 
compton on  the  13th  day  of  January,  A.  D.  1858,  at  the  time  General 
Calhoun  opened  and  counted  the  returns  for  the  vote  upon  the  Le- 
compton constitution,  which  was  held  on  the  21st  day  of  December, 
A.  D.  1857,  and  also  for  officers  under  the  constitution,  which  election 
was  held  on  the  4th  day  of  January,  A.  D.  1868 ;  was  present  by 
invitation  from  General  Calhoun  to  see  the  said  returns  opened  and 
counted. 

J  saw  all  the  returns  counted  that  were  counted  at  that  time.  I 
kept  a  list  of  the  returns  as  then  counted  ;  they  were  counted  by  Gen- 
eral Calhoun,  C.  W  Babcock,  and  Governor  J.  W.  Denver.  Mac- 
laoe  and  Mr.  Ransom  kept  one  abstract  of  the  votes,  and  I  kept  one. 
We  compared  the  lists  as  they  were  given  in,  and  know  them  to  be 
the  same. 

The  vote  upon  the  constitution  was  something  over  six  thousand 
fot  the  constitution  with  slavery,  and  five  hundred  and  sixty-nine  for 
the  constitution  without  slavery.  I  do  not  remember  the  precise  vote 
for  the  State  officers,  but  the  majority  for  the  democratic  ticket  was 
something  over  three  hundred.    The  returns  from  all  the  precincts 
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wore  not  in ;  they  were  not  in  from  Lawrence  precinct,  and  some 
precincts  in  Doniphan,  Anderson,  and  Calhoun  counties,  and  some 
other  which  I  do  not  recollect.  These  returns  were  sent  in  to  Gov- 
ernor Denver.  I  saw  them  counted  afterwards,  and  the  majority  for 
the  free  State  ticket  was  upwards  of  six  hundred,  leaving  a  majority 
for  the  free  State  ticket  of  between  three  and  four  hundred  votes  by 
uniting  the  vote  as  counted  by  Calhoun,  and  those  that  were  after- 
wards counted  by  Governor  Denver.  General  Calhoun  was  asked  at 
the  time  of  the  counting  the  votes,  on  the  13th  of  January,  what  the 
vote  of  Delaware  Agency  was.  Calhoun  replied,  "  they  are  not  here." 
I  have  not  seen  General  Calhoun  since  the  count  was  made.  Calhoun 
said  at  that  time  that  he  would  not  appoint  any  other  day  on  which 
to  count  other  returns  which  might  come  in,  but  would  count  them 
as  they  came  in,  and  leave  them  in  the  office  so  that  they  might  be 
examined  by  us  at  our  leisure.  He  also  said  that  he  had  made  up  his 
mind  that  he  should  not  issue  certificates  of  election  to  any  of  the 
candidates  until  Kansas  was  admitted  as  a  State  under  the  Lecompton 
constitution.  I  was  in  Lawrence  on  the  morning  of  the  4th  of  Janu- 
ary, at  the  election  for  officers  under  the  Lecompton  constitution ;  saw 
nothing  fraudulent  or  tending  to  defeat  the  will  of  the  people  in  the 
conducting  of  that  election. 

G.  W.  DE1TZLEB. 


No.  56. 

J.  W.  Denver,  being  duly  sworn,  deposes  and  says,  (February  6:) 

I  am  acting  governor  of  Kansas  Territory. 

Question  by  Mr.  Green.  "How  many  of  the  returns  for  the 
election  held  on  the  4th  of  January,  1858,  for  officers  under  the  Le- 
compton constitution,  were  directed  to  you  and  received  and  opened 
by  you?" 

Answer.  "  1  don't  recollect  exactly  ;  they  were  opened  and  read  off 
by  me  and  the  number  taken  down  by  Mr.  Dietzler ;  afterwards  one  or 
two  small  returns  came  in,  the  number  of  votes  contained  in  which  were 
also  given  to  Mr.  Dietzler,  I  believe.  My  recollection  is  that  those 
returns  directed  to  me  give  a  majority  of  about  six  hundred  and  thirty 
for  the  free  State  ticket,  which  was,  I  think,  exclusive  of  the  one  or 
two  small  returns  referred  to  above.  These  returns,  I  think,  gar* 
somewhere  between  forty  and  fifty  majority  for  the  same  ticket.  These 
returns  were  all  opened  by  myself,  Mr.  Baboock,  and  Mr.  Dietsler, 
having  been  directed  to  me  through  mistake,  as  we  supposed  ;  these 
were  opened  the  first  or  second  day  after  the  counting  oi  the  votes  at 
Lecompton  by  General  Calhoun. 

All  these  returns,  except  the  one  or  two  small  ones  above  referred 
to,  were  sent  by  me  to  General  Calhoun. 

Mr.  Thomas  Ewing,  jr.,  carried  them  and  sent  me  a  receipt  for  the 
same  from  General  Calhoun  ;  the  others  were  sent  to  General  Maciane 
by  his  request  in  a  letter  of  the  22d  of  January  last. 

Maciane  stated  in  his  letter  that  Calhoun  had  requested  him  to 
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make  oat  an  abstract  of  the  returns  to  forward  to  him  (Calhoun)  at 
Washington. 

I  was  present  at  the  time  the  votes  were  counted  by  Calhoun  at 
Lecompton.  I  have  not  a  distinct  recollection  of  the  vote,  as  counted 
at  that  time,  but  my  impression  is  that  the  Marshall  ticket  was  some- 
thing over  three  hundred  ahead  of  the  Smith  ticket.  I  think  it  was 
353.  The  vote  of  Lawrence  precinct  was  not  there  at  that  time,  and 
of  some  other  precincts  that  were  sent  to  me  as  spoken  of  above. 

At  that  time  some  one  made  inquiry  for  the  returns  from  Delaware 
Crossing.  Calhoun  said  that  all  the  returns  received  by  him  from 
Leavenworth  county  had  been  counted,  but  that  "  those  from  Dela- 
ware Crossing  were  not  there." 

He  did  not  state  whether  he  had  or  had  not  received  them.  This 
count  took  place  on  about  the  13th  or  14th  of  January  last.  I  asked 
Calhoun  on  the  day  I  came  down  to  this  place,  I  think  the  nest  day 
after  counting,  "  how  long  he  would  continue  to  receive  returns." 
He  replied  "until  Congress  shall  act  on  the  matter." 

Question  by  Mr.  Green.  "  State  whether  or  not  you  have  received 
a  letter  from  Qeneral  Calhoun,  dated  at  Missouri,  by  the  hands  of 
Mr.  Brooks." 

Answer.  €t  I  wrote  to  General  Calhoun  by  Mr.  Ewing  urging  him  to 
give  a  certified  statement  of  the  votes  of  Leavenworth  county,  and  a 
statement  in  writing  such  as  he  had  made  to  me  verbally.  That  in 
regard  to  the  Delaware  Crossing  returns  he  would  abide  by  any  state- 
ments the  judges  of  the  eloction  at  that  precinct  should  make  under 
oath. 

In  a  letter  dated  at  Weston,  Missouri,  January  19,  he  states  that 
he  declined  giving  such  a  certificate  to  Mr.  Ewing,  but  that  he  had, 
two  days  before,  sent  a  messenger  to  Delaware  Crossing,  and  he  must 
await  his  return  before  he  would  know  how  to  act.  Afterwards  I 
received  a  letter  from  him  by  the  hands  of  Mr.  Brooks,  dated  Weston, 
Missouri,  January  22d.  This  letter  announces  the  return  of  the  mes- 
senger with  affidavits  from  the  judges,  copies  of  which  he  enclosed  to 
me,  as  follows : 

Tbbritory  of  Kansas,  ) 
County  of  Leavenworth.  $ 

The  undersigned  judges  and  clerks  of  the  election  held  for  State 
officers  and  members  of  the  State  legislature,  held  at  the  precinct 
known  as  Delaware  Agency,  on  the  4th  day  of  January,  A.  D.  1858, 
do  hereby  certify  that  the  returns  made  by  us  of  said  election  were 
correct  and  genuine,  and  that  any  statement  made  by  any  person  as 
to  the  vote  of  said  precinct  can  only  be  determined  as  to  its  truth 
or  falsity  by  a  reference  to  said  returns  made  by  us  as  managers  and 
clerks  of  said  election  at  said  precinct. 

ISAAC  MUNDAY, 
THEODORE  P.  GARRETT, 
JAMES  C.  GRINTER, 

Judges. 

W.  C.  WILSON, 

JAMES  FINDLAT,  Clerks. 
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I  have  been  shown  by  this  board  papers  purporting  to  be  retnrt.8 
from  Delaware  Agency  precinct,  with  affidavits  accompanying  them 
and  signed  as  the  exact  copy  above.  The  return  itself  I  never  saw 
before,  but  the  affidavits  dated  the  18th  of  January  last,  and  signed 
by  Munday,  Garrett,  Grinter,  Wilson,  and  Findlay.  The  certificate 
signed  by  them  on  the  same  sheet  of  paper,  and  the  affidavit  of  Theo- 
dore F.  Garrett,  of  the  same  date  sworn  to  before  Samuel  M.  Saltcrs, 
correspond  exactly  with  the  copies  sent  to  me  by  General  Calhonn. 

The  returns  from  Delaware  Agency  precinct  for  the  election  of  the 
4th  of  January,  for  officers  under  the  Lecompton  constitution,  shown 
to  witness  by  this  board,  appears  to  be  made  out  on  seven  half  sheets 
of  foolscap  paper,  which  are  attached  to  each  other  with  wafers  and 
written  upon  one  side  only.  At  the  bottom  of  the  seventh  the  certificate 
of  the  judges  is  attached  on  something  less  than  a  full  half  sheet,  bat 
of  different  width  from  the  preceding  seven  half  sheets. 

The  aggregate  number  of  votes  as  shown  by  these  returns  is  three 

hundred  and  seventy-nine."  

J.  W.  DENVER. 

Recalled. — Question.  "  State  whether  or  not  you  have  seen  the 
election  returns  from  the  various  precincts  in  the  Territory  since 
they  were  opened  by  General  Calhoun  at  Lecompton." 

Answer.  "I  presume  I  have." 

Having  been  called  before  the  judge  of  the  probate  court  on  last 
Tuesday,  (the  2d  day  of  February,)  when  a  box  was  produced  and 
opened  by  Sheriff  Walker,  and  I  was  examined  as  witness  to  indentify 
the  papers  in  it.  Many  of  them  I  did  identify  as  the  returns  above 
alluded  to,  and  have  no  doubt  but  that  they  were  the  same. 

J.  W.  DENVER. 


No,  67. 

J.  Sabin,  being  duly  sworn,  deposes  and  says,  (February  13 :) 

I  reside  in  Brownsville,  Shawnee  county,  Kansas  Territory.  I  was 
returning  from  St.  Louis  to  Kansas  about  the  middle  of  December ; 
fell  in  company  with  a  sheriff  from  the  State  of  Wisconsin,  who  had 
a  requisition  on  the  governor  of  Missouri  for  a  fugitive  from  justice. 
I  stopped  with  him  at  Jefferson  City,  Missouri,  some  four  days,  during 
my  stay  there.  I  put  up  at  the  Virginia  Hotel.  I  saw  Governor 
Stewart,  governor  of  Missouri,  there.  Frank  Marshall,  from  Kansas, 
came  in  the  next  morning.  I  think  Governor  Stuart  boarded  at  the 
hotel. 

There  were  a  number  of  the  sheriffs  from  different  counties  in 
Missouri  there  at  the  time ;  among  them  were  sheriffs  from  several 
of  the  counties  bordering  on  Kansas.  I  learned  while  there  that 
Frank  Marshall  had  been  nominated  for  governor  of  the  State  of 
Kansas  under  the  Lecompton  constitution  by  the  democratic  party.  I 
am  a  democrat  myself;  was  present  several  times  when  the  matter 
was  discussed  as  to  the  chances  for  the  success  of  the  democratic 
ticket  in  the  Territory  at  the  election  to  be  held  on  the  4th  of  January; 
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heard  several  of  the  sheriffs  from  border  counties  state  that  they 
thought  Marshall  would  be  elected — "  that  their  boys  were  all  ready, 
and  prepared  to  give  him  a  good  vote;"  heard  one  sheriff  from  a 
border  county  (I  think  his  name  was  Armstrong — he  had  but  one 
hand,  one  arm  was  amputated  below  the  elbow^  say  that  he  would 
give  him  three  or  four  votes  himself,  and  that  tne  boys  in  his  county 
would  be  prepared  to  give  him  five  hundred.  Another  said  his  boys 
were  prepared  for  about  the  same  number.  I  think  Governor  Stewart 
was  present  at  this  conversation.  I  know  that  he  was  present  at  one 
conversation  held  at  a  drinking  saloon  opposite  the  Virginia  Hotel, 
where  the  matter  was  talked  of.  He  took  part  in  the  conversation, 
said  he  would  like  to  be  there  himself,  and  thought  the  boys  in  Mis- 
souri were  all  right.  Governor  Stewart  and  Marshall  held  frequent 
conversations  together  on  Kansas  matters.  I  heard  Marshall  state 
"that  the  administration  at  Washington  knew  nothing  about  the 
wants  of  the  people  of  Kansas  ;  that  they  would  send  out  one  governor 
after  another  that  the  people  of  the  Territory  did  not  want. 

"  That  Governor  Denver  would  not  remain  there  two  months ;  that 
the  governor  of  Kansas  ought  to  be  a  man  who  was  acquainted  there." 
Marshall  said  that  he  was  on  his  way  to  Washington,  but  had  learned 
at  Jefferson  City  that  Governor  Walker  had  resigned,  and  he  should 
now  return  to  Kansas  and  go  to  stumping  it  for  the  governorship 
himself. 

Marshall  said  that  "  he  had  a  number  of  traps  set  for  Governor 
Denver,  and  it  would  be  damned  singular  if  he  did  not  get  his  foot 
into  some  of  them ;  that  he  would  not  remain  the  governor  of  Kansas 
long." 

I  supposed  from  the  sheriffs  of  the  several  counties  having  business 
with  the  State  treasurer  that  they  were  there  to  make  their  returns 
to  the  treasurer.  There  appeared  to  be  a  unison  of  feeling  among  the 
officers  there  in  relation  to  aiding  Marshall  in  his  election  in  Kansas, 
with  the  exception  of  this  sheriff  from  Wisconsin,  who  passed  himself 
off  as  a  Canadian,  so  that  no  one  might  know  his  mission  and  aid  the 
fugitive  he  was  after  to  escape. 

JER'H  SABIN. 


No.  74. 

8.  C.  Pomkroy,  being  duly  sworn,  deposes  and  says.: 

I  am  a  resident  of  Atchison  county,  Kansas  Territory ;  have  re- 
sided in  Kansas  three  years.  On  or  about  the  12th  of  December, 
1837, 1  was  at  the  place  called  Lone  Jack,  in  Jackson  county,  Mis- 
souri, about  thirty  miles  from  Oxford,  Kansas.  I  was  with  my  family 
in  a  carriage  on  my  way  from  St.  Louis. 

Daring  the  evening  of  the  night  I  spent  at  Lone  Jack,  a  party  of 
citizens  came  into  the  hotel  where  I  put  up,  and  commenced  making 
arrangements  to  go  to  Oxford,  in  Kansas,  to  vote  on  the  21st  Decem- 
ber.   They  read  a  list  of  names  of  persons  pledged,  as  they  said,  to 
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go  Oxford  and  vote  for  the  constitution,  and  said  "  Kansas  should 
have  slavery  in  her  constitution." 

They  must  have  had  a  hundred  or  more  on  their  list.  One  or  two 
of  them  said  they  had  claims  there ;  others  said  their  "  negroes  would 
not  be  worth  anything  if  Kansas  was  free." 

One  or  two  of  the  party  knew  me  and  recognized  me  after  the  con- 
versation above  mentioned  as  theif  prisoner  during  the  "  Wakarusa 
war"  of  1855.  I  left  Lone  Jack  in  the  morning.  Do  not  know  how 
many  came  over  to  vote,  or  whether  any  came. 

SAMUEL  0.  POMBBOT. 


I,  Scott  J.  Anthony,  do  hereby  certify  that  I  have  examined  the 
poll-books  and  election  returns  of  Shawnee  and  Oxford  precincts,  in 
Johnson  county,  and  Kickapoo  and  Delaware  Agency  precincts,  in 
Leavenworth  county,  Kansas  Territory,  for  the  vote  upon  the  Lecomp- 
ton  constitution  on  the  21st  day  of  December,  A.  D.  1857,  and  the 
election  for  officers  under  said  constitution  on  the  4th  January,  1858, 
and  find  the  number  of  names  recorded  on  said  poll-books  as  follows, 
to  wit : 

At  Oxford,  on  the  21st  December,  1,266. 

At  Oxford,  on  the  4th  January,  738. 

At  Shawnee,  on  the  4th  January,  936. 

At  Shawnee,  on  the  21st  December,  753. 

At  Kickapoo,  on  the  21st  December,  1,029. 

At  Kickapoo,  on  the  4th  January,  995. 

At  Delaware  Agency,  on  the  4th  January,  379. 

At  Delaware  Agency,  on  the  21st  December,  there  were  no  polls 
opened. 

I  have  examined  and  carefully  compared  the  poll-books  of  Kickapoo 
precinct  for  the  vote  on  the  21st  December  and  4th  January,  and  nnd 
on  those  of  the  4th  January  one  hundred  and  one  names  that  are  re- 
corded on  those  of  the  21st  December.  I  also  find  fifty-two  names  on 
the  list  of  the  4th  January  that  are  so  near  like  the  names  that  occur 
on  those  of  the  21st  December  that  I  am  led  to  believe  that  they  are 
intended  for  the  same  names. 

After  deducting  these  one  hundred  and  fifty-three  names  I  find 
eight  hundred  and  seventy-six  names  on  the  list  of  21st  December 
which  do  not  occur  on  those  of  4th  January,  and  eight  hundred  and 
forty-two  on  the  4th  January,  which  are  not  on  those  of  21st  De- 
cember. 

At  Oxford  precinct  I  find  two  hundred  and  twenty-seven  names  on 
the  4th  January  which  occur  on  the  list  of  21st  December,  leaving 
five  hundred  and  eleven  names  on  the  4th  January  not  on  the  list  of 
21st  December,  and  one  thousand  and  thirty- nine  on  the  21st  Decem- 
ber not  on  those  of  the  4th  January. 

SCOTT  J.  ANTHONY, 
Clerk  of  the  Board  of  Commissioner 8 /or  the  invi 
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We  do  hereby  certify  that  we  have  carefully  compared  the  accom- 
nying  testimony  of  J.  W.  Morris,  J.  0.  Vaughan,  J.  G.  Losee, 
illiam  Perry,  W.  W.  Gallagher,  William  H.  Elliott,  Thomas 
Hamill,  Alexander  Ralston,  J.  H.  Note  ware,  James  M.  Churchill, 
James  0.  Grinter,  H.  C.  Fields,  John  D.  Henderson,  John  Baker, 
Isaac  Munday,  George  H.  Stephens,  John  Gill  Spivcjr,  B.  J.  Frank- 
lin, L.  A.  Maclean,  0.  F.  Currier,  George  W.  Purkins,  George  C. 
Yanzandt,  Wyllis  C.  Ransom,  George  W.  Deitzler,  Charles  Mayo, 
J.  M.  Dickson,  Adam  Fisher,  John  H.  Chandler,  John  A.  Brown, 
Bicbard  Hathaway,  Joseph  Co  well,  A.  J.  Harrison,  Green  B.  Redman, 
Andrew  Sturgis,  Sylvester  Lo wring,  James  E.  Bruce,  Lucien  J.  Eastin, 
Charles  F.  Laiblin,  Jchn  L.  Thompson,  Marion  Todd,  H.  C.  Brad- 
ley, A.  B.  Miller,  William  Turner,  William  G.   Roberts,   Oliver 
Deifendorf,  Samuel  J.  Jones,  N.  B.  Brooks,  J.  W.  Denver,  James 
F.  Walker,  William  H.  Cole,  L.  W.  Jones,  Samuel  Walker,  Elias  S. 
Dennis,  A.  A.  Cox,  B.  F.  Dare,  David  W.  Brown,  Thomas  Ewing, 
jr.,  L.  S.  Boiling,  J.  Sabin,  0.  J.  McFarland,  Charles  Godfrey,  David 
Upham,  and  Samuel  C.  Pomeroy,  with  the  original  affidavits,  as 
signed  by  them  and  sworn  to  before  the  board  of  commissioners  created 
by  acts  of  the  governor  and  legislative  assembly  of  the  Territory  of 
Kansas  for  the  purpose  of  investigating  the  frauds  committed  at  the 
election  of  the  21st  of  December,  A.  D.  1857,  for  the  vote  upon  the 
Lecompton  constitution,  and  the  election  of  the  4th  of  January  for 
officers  under  said  constitution,  and  that  they  are  true  and  correct 
copies  of  said  affidavits  now  in  the  possession  of  said  board  of  com 
musioners. 

HENRY  J.  ADAMS, 

President  of  the  Board. 
SCOTT  J.  ANTHONY, 

Clerk  of  the  Board. 


Territory  of  Kansas,    ) 
Comity  of  Leavenworth.  J    ' 

I,  George  W.  Purkins,  judge  of  the  probate  court  within  and  for 
the  county  and  Territory  aforesaid,  do  hereby  certify  that  Henry  J. 
Adams  was  elected  president  of  the  board  of  commissioners  appointed 
by  the  legislative  assembly  of  Kansas  Territory  under  an  act  passed 
on  the  thirteenth  day  of  January,  A.  D.  1858,  and  I  further  certify 
that  Scott  8.  Anthony  was  elected  clerk  of  said  commissioners ;  that 
I  have  examined  the  signatures  of  the  said  Henry  J.  Adams  and  Scott 
J.  Anthony  signed  to  the  foregoing  testimony,  and  being  well  ac- 

fuainted  with  their  handwriting,  ana  they  being  now  in  my  presence, 
know  their  signatures  are  genuine  and  correct. 
In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and 
rT  Q  i  affixed  the  seal  of  said  court  at  office  this  20th  day  of  February, 
lu  B'J  A.  D.  1868. 

GEORGE  W.  PURKINS,  Judge,  de. 
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IN  THE  HOUSE  OF  REPRESENTATIVE 

On  the  11th  of  March,  1858,  Mr.  Thos.  L.  Harbib  rose  and  said: 
"I  desire  to  state  in  behalf  of  myself  and  Messrs.  Adrain,  Morrill, 
Wade,  Bennett,  Walbridge,  and  Buffing  ton,  of  the  select  committee 
appointed  under  the  order  of  the  House  of  Representatives  of  the  8th 
of  February  last,  t  j  whom  was  referred  the  President's  message  con- 
cerning the  Lecompton  constitution,  with  instructions  that,  in  their 
opinion,  said  committee  had  failed  and  refused  to  execute  the  order  of 
the  House  contained  in  the  resolution  of  their  appointment,  and  had 
adjourned  sine  die;  and  in  proof  thereof  I  propose,  as  a  question  of 
privilege,  to  read  the  journals  and  minutes  of  said  committee,  and  a 
written  statement  relating  thereto." 

The  Speaker  decided  that  the  statement  presented  involved  no  ques- 
tion of  privilege. 

The  following  is  the  document  which  Mr.  Harris  desired  to  present 
to  the  House: 

The  undersigned,  members  of  the  special  committee,  to  whom  was  referred 
the  message  of  the  President  of  the  United  States  concerning  the  consti- 
tution framed  at  Lecompton,  in  the  Territory  of  Kansas,  submit  for 
the  consideration  of  the  House — 

That  said  committee  were  instructed,  by  the  resolution  of  the  8th 
instant,  "  to  inquire  into  all  the  facts  connected  with  the  formation  of 
said  constitution  and  the  laws  under  which  the  same  was  originated, 
and  into  all  such  facts  and  proceedings  as  have  transpired  since  the 
formation  of  said  constitution  having  relation  to  the  question  or  pro- 
priety of  the  admission  of  said  territory  into  the  Union  under  said 
constitution,  and  whether  the  same  is  acceptable  and  satisfactory  to  a 
majority  of  the  legal  voters  of  Kansas,  and  that  they  have  power  to 
send  for  persons  and  papers." 

The  undersigned,  in  order  to  present  to  the  House  the  entire  action 
of  the  committee,  submit  a  complete  record  of  its  minutes  and  proceed- 
ings as  follows,  to  wit : 

-  The  special  committee  appointed  under  the  resolution  and  order  of 
the  House  of  Representatives,  as  set  forth  in  the  certificate  of  the  clerk, 
as  follows,  to  wit : 

THIRTY-FIFTH  CONGRESS,  FIRST  SESSION. 

In  tub  House  of  Represbntativbb,  Feb.  8, 1858. 

On  motion  of  Mr.  Thomas  L.  Harris, 

Resolved,  That  the  message  of  the  President  concerning  the  con- 
stitution framed  at  Lecompton,  in  the  Territory  of  Kansas,  by  a  con- 
vention of  delegates  thereof,  and  the  papers  accompanying  the  same, 
be  referred  to  a  select  committee  of  fifteen,  to  be  appointed  by  the 
Speaker. 

That  said  committee  be  instructed  to  inquire  into  all  the  facts  con* 
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nected  with  the  formation  of  said  constitution,  and  the  laws  under 
which  the  same  was  originated,  and  into  all  suoh  facts  and  proceed- 
ings as  have  transpired  since  the  formation  of  said  constitution  having 
relation  to  the  question  or  propriety  of  the  admission  of  said  Territory 
into  the  Union  under  said  constitution,  and  whether  the  same  is  ac- 
ceptable and  satisfactory  to  a  majority  of  the  legal  voters  of  Kansas  ; 
and  that  said  committee  have  power  to  send  for  persons  and  papers. 

Orbered,  That— 

Thos.  L,  Harris,  Illinois,  Bennett,  New  York, 

A.  H.  Stephens,  Georgia,  '.  White,  Pennsylvania, 

Morrill,  Vermont,  Walbridge,  Michigan, 

Letcher,  Virginia,  Anderson,  Missouri, 

Wade,  Ohio,  Stephenson,  Kentucky, 

Quitman,  Mississippi,  Bumngton,  Massachusetts, 

Winslow,  North  Carolina,  Russell,  New  York, 
be  appointed  said  committee. 

Attest :  J.  C.  ALLEN,  Clerk. 

Assembled  on  Mondey  evening,  February  15, 1858,  at  room  No.  27, 
in  the  south  wing  of  the  Capitol. 

Present :  all  the  members  of  said  committee. 

Mr.  Adrain  moved  the  adoption  of  the  following  resolutions  : 

Besohed,  That  there  be  procured  with  all  possible  despatch  from 
the  Department  of  State,  or  from  the  acting  governor  of  Kansas  Ter- 
ritory, copies  of  the  returns  and  votes  cast  for  or  against  a  convention 
at  an  election  held  in  the  Territory  of  Kansas,  in  October,  1856. 

Also  copies  of  the  census  and  registration  of  votes  in  the  Territory 
of  Kansas,  under  the  provisions  of  the  act  of  said  legislature,  passed 
in  February,  1857,  providing  for  the  election  of  delegates  and  as- 
sembling a  convention  to  frame  a  constitution. 

Also  copies  of  the  returns  of  an  election  held  in  said  Territory  on 
the  27th  of  December,  1857,  under  the  schedule  of  the  Lecompton 
constitution  upon  the  question  of  "constitution  with  slavery,"  or 
14 constitution  without  slavery." 

Also  copies  of  the  returns  of  an  election  held  in  the  Territory  of 
Kansas  on  the  4th  day  of  January,  1858,  under  the  authority  of  a 
law  passed  by  the  legislature  of  said  Territory,  submitting  the  con- 
stitution formed  by  the  Lecompton  convention  to  a  vote  of  the  people 
for  ratification  or  rejection ;  also  a  copy  of  said  law. 

Resolved,  That  the  chairman  of  this  committee  be  requested  to 
procure  from  the  acting  governor  of  Kansas,  or  from  the  State  De- 

Sirtment,  at  Washington,  copies  of  returns  of  the  election  held  in  said 
erritory  on  the  Lecompton  constitution  on  the  4th  day  of  January, 
1858,  under  the  schedule  of  the  Lecompton  constitution,  for  governor 
And  other  state  officers,  and  for  members  of  the  legislature,  specifying 
the  name  of  each  officer  to  whom  a  certificate  of  election  has  been 
i warded,  and  the  number  of  votes  cast  and  counted  for  each  candi- 
date, and  distinguishing  between  the  votes  returned  within  the  time 
and  in  the  mode  prescribed  in  said  schedule  and  those  returned  sub- 
sequently and  in  other  modes,  and  stating  whether  at  either  of  said 
elections  any  returns  of  votes  were  rejected  in  [consequence  of  not 
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having  been  returned  in  time,  or  to  the  right  officer,  or  in  proper  form, 
or  for  any  other  cause;  stating  specifically  for  what  cause. 

Mr.  Stephens  moved  to  amend  the  resolutions  of  Mr.  Adrain  by 
striking  out  all  after  the  word  "Resolved,"  and  inserting  as  follows: 
That  the  chairman  of  this  committee,  after  inquiry  made  at  the 
State  Department  and  the  Interior  Department  for  the  same,  report 
to  this  committee,  at  its  next  meeting,  copies  of  the  following  papers, 
or  such  as  he  can  obtain,  and  in  case  he  cannot  get  copies  of  the 
whole  of  the  same,  that  he  report  those  that  he  cannot  procure  copies 
of,  to  wit : 

Copies  of  the  law  under  which  the  convention  assembled  at  Lecomp- 
ton,  and  under  which  the  constitution  there  adopted  was  organized  ; 
also  the  returns  of  the  election  or  vote  on  said  constitution  on  the  21st 
of  December  last ;  also  copies  of  the  law,  if  any,  by  which  the  sense 
of  the  people  of  Kansas  on  the  question  of  the  propriety  of  their  apply- 
ing for  admission  as  a  State  in  the  Union,  and  the  vote  thereon  ;  also 
copies  of  the  registration  of  voters  for  the  election  of  delegates  to  said 
convention  as  well  as  the  apportionment  of  delegates  to  the  same. 

The  question  was  then  taken  by  ayes  and  noes  on  the  motion  of 
Mr.  Stephens. 

Ayes — Messrs.  Stephens,  Letcher,  Winslow,  White,  Anderson, 
Quitman,  Stevenson,  and  Russell— 8. 

Noes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffi ngton — 7. 

So  the  amendment  of  Mr.  Stephens  was  adopted,  and  the  question 
recurring  on  the  resolution  as  amended,  it  was  decided  in  the  affir- 
mative. 

Ayes — Messrs.  Stephens,  Letcher,  Winslow,  White,  Anderson, 
Quitman,  Stevenson,  and  Russell — 8 

Noes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrian, 
and  Buffington — 7. 

Mr.  Adrian  moved  the  adoption  of  the  following  resolution : 
Be8olvedy  That  the  chairman  of  this  committee  procure  copies  of  the 
returns  of  an  election  held  in  the  Territory  of  Kansas  on  the  4th  day 
of  January,  1858,  under  the  authority  of  a  law  passed  by  the  legisla- 
ture of  said  Territory,  submitting  the  constitution  formed  by  the  Le- 
sompton  convention  to  a  vote  of  the  people  for  ratification  or  rejection, 
and  a  copy  of  the  law  under  which  such  election  was  held. 

Mr.  Winslow  moved  to  lay  the  resolution  on  the  table;  which  mo- 
tion was  decided  in  the  affirmative  by  yeas  and  nays. 

Yeas — Messrs.  Stephens,  Letcher,  Winslow,  White,  Anderson, 
Quitman,  Stephenson,  and  Russell — 8. 

Nays — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffington — 7. 
So  the  resolution  was  laid  upon  the  table. 
Mr.  Walbridge  moved  the  adoption  of  the  following  resolution : 
Besolved,  That  this  committee  inquire  into  the  validity  of  the  law 
providing  for  a  constitutional  convention  in  the  Territory  of  Kansas, 
and  under  which  members  of  the  convention  were  elected. 

Mr.  Winslow  moved  to  lay  said  resolution  upon  the  table;  and  the 
question,  being  taken  by  yeas  and  nays,  was  decided  in  the  affirmative. 
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Yeas— Messrs.  Stephens,  Letcher,  Winslow,  White,  Anderson, 
Quitman,  Stevenson,  and  Russell — 8. 

Nays — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walhridge,  Adrain, 
and  Buffingtom — 7. 

So  the  resolution  was  laid  upon  the  table. 

On  motion  of  Mr.  Quitman,  the  committee  adjourned  to  meet  at  the 
room  of  the  Committee  of  Ways  and  Means  on  Wednesday,  February 
17, 1858,  at  7  o'clock  p.  m. 

THOS.  L.  HARRIS,  Chairman. 

February  17,  1858. 

The  committee  met  pursuant  to  adjournment.  Present ;  All  the 
members. 

The  chair  informed  the  committee  that  he  had,  in  conformity  with 
the  order  of  the  committe  at  the  last  meeting,  addressed  letters  to  the 
Secretaries  of  the  State  and  Interior  Departments,  enclosing  copies  of 
the  resolutions  adopted  at  the  last  meeting  of  the  committee,  and  re- 
questing the  imformation  sought  for  by  said  resolutions,  and  that  he 
had  received  no  reply  from  the  State  Department ;  but  from  the  Secre- 
tary of  the  Interior,  he  had  received  a  communication  which  he  read, 
as  follows : 

Department  of  the  Interior, 
Washington,  February  17,  1858. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of 
the  16th  inst.,  enclosing  a  copy  of  a  resolution  adopted  on  the  15th 
inst.  by  the  Special  Committee  of  the  House  Representatives,  of  which 
70a  are  chairman.  The  resolution  having  directed  you  to  call  on  this 
department  for  copies  of  certain  laws  of  the  legislature  of  Kansas,  and 
of  certain  election  returns,  and  a  registration  of  voters. 

In  reply  to  your  letter  and  to  said  resolution,  I  have  the  honor  to 
state  that  the  files  of  this  department  do  not  contain  any  of  the  docu- 
ments referred  to  in  that  resolution,  unless  some  of  them  may  be  found 
among  the  printed  documents  of  the  present  session  of  Congress  lately 
received  here.  To  such,  if  any  there  be,  it  is  presumed  your  inquiry 
was  not  designed  to  extend. 

Very  respectfully,  your  obedient  servant, 

J.  THOMPSON, 
Secretary. 
Hon.  Thos.  L.  Harris, 

Chairman  of  the  Special  Committee, 

United  States  House  of  Representatives. 

Mr.  Morrill  submitted  the  following  resolution : 

Resolved)  That  in  order  to  comply  with  the  order  of  the  house 
under  which  this  committee  was  organized,  which  required  that  we 
should  inquire  into  all  the  facts  connected  with  the  formation  of  said 
Lecompton  constitution,  and  the  laws  under  which  the  same  was 
originated,  and  also  whether  the  same  is  acceptable  and  satisfactory 
to  a  majority  of  the  legal  voters  of  Kansas,  the  chairman  be  authorized 
to  have  summoned  to  appear  before  the  committee  the  following  named 
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No  election  returns  or  registration  of  voters  in  Kansas  have,  it  is 
believed,  ever  been  received  at  this  department. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

LEWIS  CASS. 
Hon.  Thomas  L.  Harris, 

Chairman  of  the  Special  Committee  of  the  Ho.  of  Reps 

On  the  Constitution  of  the  Territory  of  Kansas. 


The  chairman  also  laid  before  the  committee  a  subsequent  letter 
from  the  Secretary  of  State,  with  a  copy  of  the  act  of  December  17,  of 
the  territorial  legislature,  providing  for  a  submission  of  the  constitu- 
tion to  a  vote  of  the  people  of  Kansas  for  adoption  or  rejection. 

Mr.  Morrill  submitted  the  following  preamble  and  resolutions  for 
adoption : 

Whereas  it  appears  by  the  annual  message  of  the  President  that 
instructions  were  sent  to  Governor  Walker,  dated  the  28th  of  March 
last,  and  no  instructions  of  that  date  appear  in  the  documents  hitherto 
transmitted ; 

Whereas  Governor  Walker  declared  in  his  address  "  to  the  people 
of  Kansas,  dated  September  10,  1857,"  as  follows  :  "  I  should  have 
greatly  preferred,  as  expressed  in  my  letter  of  acceptance  of  the  office 
of  governor  of  this  Territory,  never  to  have  been  required  to  call  out 
the  troops  even  as  a  precautionary  measure/'  and  no  such  letter 
appears  in  the  documents  hitherto  transmitted  ; 

Whereas  Governor  Walker,  in  his  letter  to  Mr.  Cass,  dated  July 
15,  1857,  says,  "in  view  of  my  official  letter  of  the  2d  June,  1857, 
and  of  the  conditions  upon  which  I  agreed,  with  great  reluctance,  to 
accept  the  position  of  governor  of  this  Territory,  namely,  that  Gen. 
Harney,  in  whom  I  have  great  confidence,  and  who  was  well  known 
to  the  people  of  Kansas,  and  greatly  respected  by  them,  should  be 
ordered  from  Florida,  put  in  special  command  in  Kansas,  with  a  large 
body  of  troops,  and  especially  dragoons  and  a  battery,  and  retained 
there  subject  to  any  directions  for  military  operations,  if  necessary, 
in  Kansas,  until  the  danger  was  over,  and  in  the  absence  of  which  I 
never  would  have  accepted  the  office,"  &c. ;  and  no  such  letter 
containing  these  conditions  appears  in  the  documents  hitherto  trans- 
mitted ; 

Whereas,  in  the  letter  of  Governor  Walker,  dated  December  15, 
1857,  it  is  stated  as  follows :  "  I  accepted,  however,  on  the  express 
condition  that  I  should  advocate  the  submission  of  the  constitution  to 
the  vote  of  the  people  for  ratification  or  rejection.  These  views  were 
clearly  understood  by  the  President  and  ail  his  cabinet.  They  were 
distinctly  set  forth  in  my  letter  of  acceptance  of  this  office  of  the  26th 
of  March  last/'  and  no  such  letter  appears  in  the  document  hitherto 
transmitted :  Therefore — 

Resolved,  That  the  chairman  of  this  committee  be  requested  to 
procure  of  the  President  of  the  United  States  copies  of  all  letters  and 
instructions  in  any  manner  referred  to  in  the  foregoing  preamble, 
together  with  any  replies  thereto,  or  endorsements  thereon,  at  the 
earliest  practical  moment.  # 

Mr.  Stephens  moved  to  lay  the  preamble  and  resolution  upon  the 
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table  ;  and  the  question,  being  taken  by  ayes  and  noes,  was  decided  in 
the  negative,  as  follows  : 

Ayes — Messrs.  Stephens,  Winslow,  White,  Anderson,  Quitman, 
Stevenson,  and  Russell — 7 

Noes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffinton — 7. 

The  question  recurring  upon  the  adoption  of  the  resolution,  it  was 
decided  in  the  negative  by  ayes  and  noes,  as  follows : 

Ayes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffington — 7,  Noes — Messrs.  Stephens,  Winslow,  White,  An- 
derson, Quitman,  Stephenson,  and  Russell — 7. 

Mr.  Walbridge  offered  for  adoption  the  following  resolution : 

Whereas  the  territorial  legislature  of  Kansas  appointed  a  commis- 
sioner to  investigate  certain  frauds  said  to  have  been  perpetrated  in 
the  elections  held  in  said  territory  on  the  21st  of  December  and  the 
4th  of  January  last,  and  in  the  returns  of  said  election,  and  whereas 
said  commissioners  are  understood  to  have  made  such  investigation, 
and  toThave  examined  many  returns  in  relation  thereto,  therefore — 

Resolved,  That  the  chairman  of  this  committee  be  and  he  is  hereby 
instructed  to  procure  an  authenticated  and  duly  certified  copy  of  all 
the  testimony  taken  before  said  commissioner  in  relation  to  such 
frauds. 

And  the  question,  being  taken  by  ayes  and  noes,  was  decided  in  the 
negative  by  ayes  and  noes,  as  follows : 

Ayes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffington — 7.  Noes — Messrs.  Stephens,  Winslow,  White,  An- 
derson, Quitman,  Stephenson,  and  Russell — 7. 

Mr.  Morrill  offered  the  following  resolution  for  adoption  ;  which 
was  unanimously  agreed  to : 

Resolved,  That  the  chairman  be  requested  to  inquire  for  and  pro- 
cure "the  statement"  of  John  Calhoun,  the  late  president  of  the 
Lecompton  constitutional  convention,  relative  to  the  number  of  voters 
in  certain  counties  in  the  Territory  of  Kansas,  where  no  census  was 
taken  or  registry  of  voters  made  prior  to  the  election  of  delegates  to 
the  said  convention,  and  to  which  Senator  Green  refers  in  his  report 
of  February  18,  1858. 

Mr.  Morrill  offered  for  adoption  the  following  resolution  : 

Resolvtd,  That  it  appears  in  Executive  Document  No.  8,  trans- 
mitted to  the  Senate  December  22,  1857,  the  President  of  the  United 
States  directed  a  communication,  dated  August  15,  1857,  to  Rev.  Na- 
thaniel W.  Taylor,  D.  D.,  Rev.  Theodore  D.  Woolsey,  D.  D.  LL.D., 
and  others,  to  which  a  reply  is  understood  to  have  been  made,  and 
the  chairman  is  directed  to  procure  a  copy  of  the  same  at  the  earliest 
moment,  if  an  authenticated  copy  can  be  obtained. 

And  the  question  being  taken,  it  was  decided  in  the  negative. 

Mr.  Wade  offered  for  adoption  the  following  resolution: 

Whereas  the  House  of  Representatives,  by  ordering  the  appoint- 
ment of  this  committee,  has  assumed  that  Congress  is  clothed  with 
the  power,  prior  to  giving  its  assent  to  the  admission  into  the  Union 
of  a  new  State  organized  out  of  the  territory  of  the  United  States 
without  an  enabling  act  of  Congress  authorizing  such  State  organiza 
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Hon,  to  inquire  into  and  ascertain  all  facts  affecting  the  justice,  good 
faith,  and  equality  of  such  application,  and  especially  to  ascertain 
whether  such  constitution  was  framed  and  such  application  made  with 
the  consent  of  a  majority  of  the  bona  fide  residents,  being  legal  voters 
of  such  Territory  at  the  time  of  the  organization  and  application  for 
admission  into  the  Union  of  such  State  government.  And  the  said 
House  did  further  determine  that  Congress  is  not  estopped  by  any 
legal  forms  whatsoever,  under  which  such  frauds  may  be  attempted  to 
be  concealed,  from  examining  into  the  same,  and  for  good  cause 
treating  the  same  as  absolutely  null  and  void  ;  therefore — 

Resolved,  That  it  is  the  duty  of  this  committee  to  proceed  forthwith 
to  obtain  all  such  evidence,  either  oral  or  documentary,  which  may  be 
obtained,  tending  to  prove— 

1.  Frauds  in  dividing  the  said  Territory  of  Kansas  into  election 
districts,  preparatory  to  the  election  of  delegates  to  the  Lecompton 
constitutional  convention,  and  each  of  the  territorial  elections  subse- 

Juently  held  in  said  Territory,  down  to  and  including  the  election  of 
anuary  4,  1858,  whether  held  for  territorial  purposes  or  State  and 
federal  officers  under  said  Lecompton  constitution. 

2.  Frauds  in  the  registration  of  illegal,  or  the  omission  to  register 
the  legal  voters  of  said  Territory,  or  of  any  election  districts  or  precinct 
of  the  8am e,  preparatory  to  each  and  all  of  the  elections  above  specified. 

3.  Frauds  at  such  elections,  or  any  or  either  of  them,  by  receiving 
illegal  or  by  the  exclusion  of  legal  votes. 

4.  Frauds  in  the  returns  of  said  elections  or  any  or  either  of  them, 
by  returning  the  names  of  fictitious  voters,  and  the  erasure  or  non- 
registering  the  names  of  legal  voters,  or  by  the  destruction  or  with- 
holding of  the  poll-books  of  said  elections,  or  any  or  either  of  them, 
in  any  of  the  election  districts  or  precincts  in  said  Territory. 

5.  Frauds  in  taking  the  census  in  said  Territory,  or  any  part  thereof, 
whereby  illegal  or  fictitious  voters  were  enumerated  in  and  the  bona 
fide  residents  of  said  Territory  excluded  from  such  enumeration. 

6.  Frauds  or  forgeries  in  the  returning  certificates  of  the  returns 
of  such  elections,  or  any  or  either  of  them,  or  at  any  election  district 
or  voting  precinct  in  said  Territory  at  such  elections,  or  any  or  either 
of  them. 

7.  Such  frauds  or  alleged  violence  in  said  Territory  or  any  voting 
precinct  thereof,  whereby  the  legal  voters  or  any  portions  of  them  in 
such  precinct  or  precincts  were  reasonably  deterred  from  attempting 
to  exercise  their  right  of  voting  at  such  elections,  or  any  or  either  of 
them. 

Resolved,  That  the  chairman  of  this  committee  be  and  he  is  hereby 
directed  to  take  immediate  measures  to  procure  the  production  before 
this  committee  of  any  document  or  documents  in  the  archives  of  the 
executive  government  at  Washington,  and  also  in  the  possession  of 
the  acting  governor,  secretary,  or  other  officer  of  the  executive  govern- 
ment of  the  Territory  of  Kansas,  or  of  any  surbordinate  officer  or  offi- 
cers having  in  his  or  their  possession  such  document  or  documents 
containing  evidence  pertinent  to  the  proof  or  disproof  of  the  facts 
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aforesaid ;  and  also  to  procure  the  attendence  of  such  witnesses  as  may 
be  able  to  give  oral  testimony  pertinent  to  the  same. 

And  the  question  being  taken,  it  was  decided  in  the  negative  by 
ayee  and  noes,  as  follows:  Ayes — Messrs.  Harris,  Morrill,  Wade, 
Bennett,  Walbridge,  Adrian,  an  1  Buffington — 7.  Noes — Messrs. 
8tevens,  Winslow,  White,  Anderson,  Quitman,  Stevenson,  and  Rus- 
Bell— 7. 

Mr.  Stephens  moved  that  the  committee  adjourn  to  next  Wednes- 
day (March  3)  'evening  at  7  o'clock ;  which  motion  was  decided 
in  the  negative  by  ayes  and  noes,  as  follows:  Ayes — Messrs.  Stephens, 
Winslow,  White,  Anderson,  Quitman,  Stevenson,  and  Russell — 7. 
Noes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffington — 7. 

Mr.  Quitman  moved  that  the  committee  adjourn  to  next  Monday 
(March  lpt)  evening  at  7  o'clock  ;  which  motion  was  decided  in  the 
negative  by  ayes  and  noes,  as  follows :  Ayes — Messrs.  Stephens, 
Winslow,  White,  Anderson,  Quitman,  Stevenson,  and  Russell — 7. 
Noes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain. 
and  Buffington — 7.  , 

Mr.  Adrain  then  offered  for  adoption  the  following  resolutions : 

Resolved,  That  the  election  held  in  the  Territory  of  Kansas  on  the 
4th  of  January  last,  submitting  the  Lecompton  constitution  to  the 
vote  of  approval  or  rejection  by  the  people  of  said  Territory,  in  pursu- 
ance of  the  act  of  the  territorial  legislature,  approved  by  Gov.  Denver 
on  the  17th  December,  1857,  at  which  it  appears,  by  the  proclama- 
tion of  said  governor,  that  there  was  a  majority  of  more  than  10,000 
legal  voters  in  said  Territory  against  said  constitution,  is  an  important 
fact,  as  indicating  whether  or  not  said  constitution  "  is  acceptable  and 
satisfactory  to  a  majority  of  the  legal  voters  of  Kansas,"  into  which 
fact  this  committee,  by  the  resolution  creating  it,  was  directed  to  in- 
quire, and  this  committee  will  therefore  inquire  into  the  same. 

Resolved,  That,  as  the  House  of  Representatives  have  instructed 
this  committee  to  inquire  into  the  propriety  of  the  admission  of  Kan- 
sas into  the  Union  under  the  Lecompton  constitution,  it  is,  in  tbe 
opinion  of  this  committee,  not  in  accordance  with  propriety  to  recog- 
nize said  constitution,  in  admitting  said  State,  against  the  expressed 
will  of  a  large  majority  of  the  inhabitants  thereof;  and,  as  such  fact 
has  been  charged  by  the  joint  resolution  of  the  territorial  legislature 
of  Kansas,  this  committee  will  inquire  into  the  same,  in  accordance 
with  the  instructions  of  the  House  of  Representatives. 

And  the  question  being  taken  upon  the  adoption  of  said  resolutions, 
it  was  decided  in  the  negative  by  ayes  and  noes,  as  follows,  to  wit: 

Ayes — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffington — 7. 

Noes — Messrs.  Stephens,  Winslow,  White,  Anderson,  Quitman, 
Stevenson,  and  Russell — 7. 

Mr.  Stephens  gave  notice  that  at  the  next  meeting  of  the  committee 
he  should  move  the  adoption  of  certain  resolutions  (which  he  read) 
expressing  the  opinion  of  the  committee  as  to  the  information  the 
committee  were  instructed  to  obtain,  and  the  inquiries  they  were  to 
make,  and  terminating  the  labors  of  the  committee.     And  then,  on 
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motion  of  Mr.  Stephens,  the  committee  adjourned  to  Wednesday  even- 
ing (March  3)  at  7  o'clock 

Wednesday  Evening,  March  3, 1858. 

Gommitte  met  pursuant  to  adjournment.   Present :  All  the  members. 

The  chair  laid  before  the  committe  a  letter  from  John  Calhoun, 
received  through  the  hands  of  Mr.  Stevens. 

Mr.  Stephens  submitted  his  views  in  the  form  of  a  report,  which 
he  read  to  the  committee,  also  the  following  resolutions : 

Resolved,  That  the  law  of  the  Territory  of  Kansas,  providing  for 
taking  the  sense  of  the  people  of  that  Territory,  upon  the  propriety 
of  their  applying  for  admission  as  a  State  into  the  Union,  and  the 
vote  of  the  people  under  said  law  ;  also  the  law  of  said  Territory  pro- 
viding for  the  call  of  a  convention  in  pursuance  of  the  popular  will 
thus  expressed,  together  with  the  registration  of  voters  and  the  ap- 
portionment of  delegates  to  said  convention  under  said  act,  and  the 
election  of  said  delegates  as  officially  certified  to,  the  constitution  as 
framed  by  said  convention,  and  the  vote  on  its  submission  under  its 
own  schedule  and  provision,  as  officially  adjudged  and  announced,  em- 
braces all  the  laws  and  facts  essential  to  the  investigation  of  the 
questions  submitted  to  this  committee  under  the  resolution  of  their 
appointment. 

Resolved,  That  while  we  do  not  consider  the  vote  of  the  4th  of 
January  last  on  the  submission  of  said  constitution  by  the  late  terri- 
torial legislature  as  having  any  material  bearing  upon  the  events 
of  this  inquiry,  yet  we  admit,  receive,  and  allow  to  be  filed  with  the 
other  matters  collected  by  this  committee  the  vote  at  that  election  as 
proclaimed  and  published  by  the  officers  of  the  legislature. 

And  the  question  being  taken  on  the  adoption  of  the  resolutions,  it 
was  decided  in  the  affirmative,  the  jeas  and  nays  being  as  follows: 

Yeas — Messrs.  Stephens,  Letcher,  Quitman,  Winslow,  White,  An- 
derson, Stevenson,  and  Russell — 8. 

Nats — Messrs.  Harris,  Morrill,  Bennett,  Walbridge,  Adrain,  and 
Buffinton — .7 

Mr.  Bennett  moved  the  adoption  of  the  following  resolution  : 

Resolved,  That  the  statement  of  John  Calhoun,  on  file  by  the  call 
oi  this  committee,  is  not  considered  evidence  of  the  facts  therein  stated. 

Mr.  Letcher  moved  to  lay  the  resolution  upon  the  table ;  which 
motion  was  decided  in  the  negative,  the  yeas  and  nays  beingas  follows : 

Teas — Messrs.  Stephens,  Letcher,  Quitman,  Winslow,  \7hite,  An- 
derson, and  Stephenson — 7, 

Nays — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
Buffinton,  and  Russell — 8. 

The  question  recurring  on  the  adoption  of  the  resolution,  it  was 
decided  in  the  affirmative,  and  the  yeas  and  nays  being  as  follows : 

Teas — Messrs.  Harris,  Stephens,  Morrill,  Wade,  Bennett,  Wal- 
bridge, Adrain,  Buffington,  and  Russell — 9. 

Nats — Messrs.  Letcher,  Quitman,  Winslow,  White,  Anderson,  and 
Stevenson — 6. 

Mr.  Quitman  moved  that  the  report  read  by  Mr.  Stephens  be  adopted 
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by  the  committee  ;  which  motion  was  decided  in  the  affirmative,  the 
yeas  and  nays  being  as  follows  : 

Teas— Messrs.  Stephens,  Letcher,  Quitman,  Winslow,  White,  An- 
derson, and  Russell — 8. 

Nats— Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffinton — 7. 

Mr.  Adrain  moved  that  the  committee  adjourn  until  to-morrow 
evening  ;  which  motion  was  decided  in  the  negative,  the  yeas  and  nays 
being  as  follows : 

Yeas— Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Adrain, 
and  Buffinton — 7. 

Nays — Messrs.  Stephens,  Letcher,  Quitman,  Winslow,  White,  An- 
derson, 8teven8on,and  Russell — 8. 

Mr.  Stephens  moved  that  the  committee  adjourn  sine  die ;  which 
motion  was  decided  in  the  affirmative,  the  yeas  and  nays  being  as  fol- 
lows: 

Yeas. — Messrs.  Stephens,  Letcher,  Quitman,  Winslow,  White, 
Anderson,  Stevenson,  and  Russell — 8. 

Nats. — Messrs.  Harris,  Morrill,  Wade,  Bennett,  Walbridge,  Ad- 
rain, and  Buffington — 7. 

THOS.  L.  HARRIS,  Chairman. 

In  thus  submitting  the  journal  of  the  committee  to  the  inspection  of 
tbe  House,  the  undersigned  feel  it  their  duty  to  express  their  views 
npon  the  action  of  the  majority  of  the  committee,  constituted  as  it 
originally  was  with  a  majority  of  its  members  hostile  to  the  resolution 
by  which  it  was  created  and  under  which  it  was  directed  to  act. 

The  undersigned  indulge  in  no  reflections  discreditable  to  the  char- 
acter and  integrity  of  the  majority  of  the  committee,  from  whom  they 
have  been  compelled  to  differ,  most  of  whom  were  undoubtedly  selected 
from  the  ablest  and  most  experienced  members  of  the  House.  Yet, 
in  their  action,  in  the  opinion  of  the  undersigned,  they  have  stripped 
the  resolution  under  which  they  were  appointed  of  all  practical  effect 
and  substituted  their  own  views  and  speculations  alone,  in  a  great 
measure,  for  that  evidence  which  ought  to  have  been  collected  by  the 
committee.  With  the  exception  of  a  call  upon  Mr.  Calhoun,  proposed 
by  one  of  the  undersigned,  and  an  inquiry  as  to  the  apportionment  of 
delegates,  the  majority  have  resisted  successfully  every  effort  at  inquiry 
made  by  either  ot  us,  while  they  themselves  have  elicited  nothing  rela- 
tive to  the  matter  of  inquiry  not  already  before  the  country.  Indeed, 
some  of  the  most  important  items  of  information,  admitted  by  the  ma- 
jority in  the  resolutions  adopted  by  them  in  committee  at  its  last  ses- 
sion to  be  "essential  to  the  investigation,"  have  never  been  obtained 
by  the  committee,  to  wit:  "the  vote  of  the  people  under  the  law"  for 
taking  their  "sense"  for  and  against  a  constitution. 

"The  election  of  judges,  as  officially  certified  to,  and  the  vote  on 
the  submission  of  the  constitution  under  its  new  schedule  and  provi- 
sions, as  officially  adjudged  and  announced."  These  important  facts, 
admitted  to  be  essential  to  the  majority,  have  not,  as  far  as  the  under- 
signed have  knowledge,  ever  been  brought  before  the  committee.^ 

In  addition  to  these  important  facts  we  thought  it  entirely  pertinent 
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and  essential  to  objects  of  an  investigation  to  ascertain  by  the  best 
evidence  within  our  reach: 

1.  The  population  of  the  Territory. 

2.  The  disposition  of  the  people  thereof  towards  the  government  of 
the  United  States. 

3.  Whether,  as  charged  by  the  President,  the  people  of  Kansas 
are  in  rebellion  against  the  government  under  which  they  live. 

4.  Whether  the  alleged  vote  on  the  "sense  of  the  people  for  and 
against  a  constitution"  was  taken  under  such  laws,  and  in  such 
manner  as  to  entitle  it  to  be  considered  as  expressing  the  "  sense  of 
the  people." 

5.  Whether  the  paper  purporting  to  be  the  "constitution  of  the 
State  of  Kansas  "  was  made  by  the  people  over  whom  it  was  designed 
to  operate,  and  embodies  their  will  fairly  and  legally  expressed. 

6.  Whether  the  elections  which  have  been  held  in  connexion  with 
the  formation  of  said  constitution,  both  before  and  since  its  adoption 
by  the  convention,  were  so  taken,  conducted,  and  returned  as  to  give 
effect  to  the  popular  will,  and  what  that  will  was  and  is. 

7.  How  far  the  result  of  the  election  on  the  4th  of  January  upon 
said  constitution  and  for  stute  officers  are  indicative  of  the  will  of 
the  people  of  Kansas,  either  as  to  the  propriety  of  the  admission  of 
said  proposed  State  into  the  Union  or  as  showing  whether  paid  con- 
stitution is  acceptable  and  satisfactory  to  a  majority  of  the  legal  voters 
of  Kansas;  and  hence  an  inquiry  whether  the  returns  of  said  elections 
as  published  are  true  or  false,  and  as  a  further  reason  for  such  inquiry, 
that  as  said  constitution  provides  no  mode  of  correcting  frauds  or 
contesting  elections,  how  far  Congress  might,  by  the  admission  of  said 
State  commit  itself  to  the  endorsement  and  confirmation  of  frauds, 
and  to  fostering  upon  the  people  of  Kansas  a  government  and  institu- 
tions against  their  will. 

8.  Whether  certain  protests  and  resolves  said  to  have  been  passed 
by  the  territorial  legislature  against  the  admission  of  Kansas  under 
the  Lecompton  constitution  ought  not  to  be  obtained  and  considered 
as  indicating  the  will  of  the  people  in  that  regard?  These  and 
numerous  other  points  of  inquiry  which  the  undersigned  thought 
material  and  essential  to  the  investigation  ordered  by  the  House  "as 
facts  connected  with  the  formation  of  said  constitution,"  and  facts 
connected  with  "the  laws  under  which  the  same  was  originated,"  and 
as  facts  relating  to  "the  question  or  propriety  of  the  admission  of 
said  territory  into  the  Union  under  said  constitution,  and  whether  the 
same  is  acceptable  and  satisfactory  to  a  majority  of  the  legal  voters  of 
Kansas,"  were  untouched  and  unnoticed  by  the  committee;  and  on 
the  3d  instant  the  committee,  by  an  adjournment  sine  die,  brought  its 
labors  to  a  close,  having  in  our  opinion  failed  to  execute  the  order  of 
the  House,  and  having  failed,  also,  to  accomplish  any  one  purpose 
for  which  the  committee  was  raised,  we  therefore  submit  that  the 
committee  have  (and  as  we  think  the  journal  of  their  proceedings  will 
make  good  proof)  not  conducted  the  investigation  in  accordance  with 
the  letter  or  spirit  of  the  instructions  of  the  House,  but  in  derogation 
of  both. 

But  it  is  pretended  that  the  majority  of  the  committee  were  not 
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bound  to  go  into  the  investigations  desired  by  the  minority,  because 
Mr.  Harris  modified  his  original  resolution,  and,  instead  of  requir- 
ing investigation  upon  particular  points,  made  the  requirement 
general.  The  original  resolution  offered  by  Mr.  Harris  was  as 
follows : 

"That  the  message  of  the  President  concerning  the  constitution 
framed  at  Lecompton,  in  the  Territory  of  Kansas,  by  a  convention  of 
delegates  thereof,  and  the  papers  accompanying  the  same,  be  referred 
to  a  select  committee  of  thirteen,  to  be  appointed  by  the  speaker. 

"  That  said  committee  be  instructed  to  inquire  into  all  the  facts 
connected  with  the  formation  of  said  constitution,  and  the  laws,  if 
any,  under  which  the  same  was  originated,  and  whether  such  laws 
have  been  complied  with  and  followed. 

"  Whether  said  constitution  provides  for  a  republican  form  of  gov- 
ernment, and  whether  there  are  included  within  the  proposed  boun- 
daries of  Kansas  sufficient  population  to  be  entitled  to  a  representative 
in  this  House  upon  the  basis  now  fixed  by  law,  and  whether  said 
constitution  is  acceptable  and  satisfactory  to  a  majority  of  legal  voters 
of  Kansas. 

"  Also  the  number  of  votes  cast,  if  any,  and  when,  in  favor  of  a 
convention  to  form  a  constitution  as  aforesaid  ;  and  the  places  where 
they  were  cast,  and  the  number  cast  at  each  place  of  voting  and  in 
each  county  in  the  Territory. 

"  The  apportionment  of  delegates  to  said  convention  among  the 
different  counties  and  election  districts  of  said  Territory,  and  the 
census  or  registration  under  which  the  same  was  made,  and  whether 
the  same  was  just  and  fair  or  ixt  compliance  with  law. 

"  The  names  of  the  delegates  to  said  convention,  and  the  number 
of  votes  cast  for  each  candidate  for  delegate,  and  the  places  where 
cast,  and  whether  said  constitution  received  the  votes  of  a  majority 
of  the  delegates  to  said  convention. 

"  The  number  of  votes  caBt  in  said  Territory  on  the  21st  of  Decem- 
ber last  for  and  against  said  constitution,  and  for  and  against  any 
parts  or  features  thereof,  and  the  number  so  cast  at  each  place  of 
voting  in  said  Territory. 

"  The  number  of  votes  cast  in  said  Territory  on  the  4th  day  of 
January  last  for  and  against  said  constitution,  and  for  or  against  any 
parts  or  features  thereof,  and  the  number  so  cast  at  each  place  of  voting 
in  said  Territory. 

"  The  number  votes  cast  in  said  Territory  on  the  day  last  named 
for  any  State  and  legislative  officers  thereof,  and  the  number  so  cast 
for  each  candidate  for  such  offices,  and  the  places  where  cast. 
,  "  That  said  committee  also  ascertain,  as  nearly  as  possible,  what 
portion,  if  any,  of  the  votes  so  cast  at  any  of  the  times  and  places 
aforesaid  were  fraudulent  or  illegal. 

"  Whether  any  portion,  and  if  so  what  portion  of  the  people  of 
Kansas  are  in  open  rebellion  against  the  laws  of  the  country. 

"  And  that  said  committeee  have  power  to  send  for  persons  and 
papers." 

Before  the  question  was  taken,  Mr.  Harris  modified  the  resolution 
so  as  to  have  it  read  as  we  have  given  it  at  the  commencement  of  this 
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report.  And  one  of  the  reasons  for  its  modification  was  to  give  it  a 
wider  soope  than  it  had  with  the  specifications.  It  is  a  well  known 
rule  of  law,  applicable  to  legislative  instructions,  that  "expressio  unius, 
est  exdusio  alterius."  By  naming  some  points  of  inquiry,  the  under- 
standing would  be  that  all  intended  were  named,  and  the  committee 
would  examine  no  others.  But  in  the  form  in  which  the  resolution 
was  finally  adopted,  it  required  examination  "into  all  the  facts  coti- 
nected  with  the  formation  of  said  constitution  and  the  laws  under 
which  the  same  was  originated,  and  into  all  such  facts  and  proceedings 
as  have  transpired  since  the  formation  of  said  constitution  having 
relation  to  the  question  or  propriety  of  the  admission  of  said  Territory 
into  the  Union  under  said  constitution,  and  whether  the  same  is 
acceptable  and  satisfactory  to  a  majority  of  the  people  of  Kansas." 

Could  a  resolution  be  framed  broader  or  more  comprehensive  than 
this?  If  it  could,  we  know  not  what  language  woula  express  it.  It 
includes  every  point  specified  in  the  original  resolutions  and  whatever 
else  the  committee  might  think  properly  within  its  scope ;  and  in  the 
opinion  of  the  undersigned  it  is  but  quibbling  to  say  that  this  reso- 
lution did  not  comprehend  the  full  import  of  the  original  resolutions, 
and  did  not  require  the  fullest  investigation,  as  was  desired  by  the 
minority  and'  so  appears  from  the  record. 

There  has  been  ample  time  since  the  committee  was  raised  to  have 
procured  all  the  information  sought  by  the  House,  had  the  committee 
taken  the  proper  steps  to  obtain  it.  There  has  been  time  to  have 
procured,  even  from  Kansas,  that  important  information  which  even 
the  majority  consider  essential,  but  of  which  the  committee  and  the 
House  knew  nothing.  There  are  scores  of  prominent  citizens  from 
Kansas,  of  all  parties,  now  here  at  the  Capitol,  who  could  have  given 
most  weighty  evidence  touching  all  the  points  of  inquiry  embraced  in 
the  resolution  of  the  House,  and  particularly  in  relation  to  the  most 
monstrous  frauds  perpetrated  in  the  election  of  the  21st  of  December 
last. 

The  undersigned  have  conversed  with  some  of  these  gentlemen,  and 
they  feel  assured  that  most  valuable  information,  and  directly  perti- 
nent to  the  investigation  ordered,  could  be  readily  obtained  without 
delay,  and  at  a  most  trifling  expense.  Under  all  these  circumstances 
we  think  there  is  no  excuse  for  neglecting  to  use  the  means  within 
the  reach  of  the  committee,  and  for  returning  to  the  House  with  no 
information  but  what  was  already  in  the  possession  of  each  of  its 
members  when  the  investigation  was  ordered,  except  the  speculative 
reasonings  and  casuistic  lucubrations  laid  down  by  the  majority  in 
their  report,  which,  leaving  out  sundry  quotations  from  the  opinions 
of  Governor  Walker  and  Senator  Douglas ,  and  some  considerations 

S rowing  out  of  these  opinions,  is  but  a  reiteration  of  the  views  laid 
own  in  the  President's  message  Indeed,  although  the  House  ordered 
an  inquiry  into  "  all  the  facta  connected  with  the  formation  of  the  Le- 
compton  constitution"  yet  the  committee  are  understood  to  have  taken 
the  ground  throughout  their  proceedings  and  in  their  report  that 
"  Congress  cannot  inquire  into  the  mode  and  manner  of  its  adoption  <*»y 
more  than  into  its  substance,"  and  they  cannot  inquire  into  the  sulh 
stance  at  all,,  except  to  see  that  it  is  republican.    From  this  it  would 
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seem  that  the  majority  of  the  committee  assume  to  decide  upon  the 
proper  line  of  inquiry,  instead  of  obeying  the  order  of  the  House.  If 
Congress  cannot  inquire  into  the  mode  and  manner  of  its  adoption, 
then  they  cannot  inquire  if  it  was  ever  adopted  at  all. 

The  undersigned  claim  it  to  be  their  privilege  to  repeat  the  pro- 
ceedings of  the  committee  to  the  House,  to  the  end  that  if  the  com- 
mittee shall,  by  the  House,  be  held  to  have  failed  to  comply  with  its 
order,  the  responsibility  may  rest  where  it  belongs.  They  also  held 
that  under  their  views  of  the  action  of  the  committee,  it  is  their  duty 
to  report  that  action  to  the  House,  to  the  end  that  it  may  make  such 
further  order  thereon  as  may  be  deemed  just  and  proper. 

JAMES  BUFFINGTON, 

EDWARD  WADE, 

THOMAS  L.  HARRIS, 

Gh  B.  ADRIAN, 

J.  S.  MORRILL, 

D.  S.  WALBRIDGE, 

HENRY  BENNETT. 


35th  Conchiess,  >    HOUSE  OF  REPRESENTATIVES.    (    Rbpoet 
lit  Session.     \  {No.  378. 


BOOKS    ORDERED    TO    BE    PRINTED    BY    PREVIOUS 

CONGRESSES. 


Mat  12, 1658. — Ordered  to  be  printed,  and  recommitted  to  the  Committee  on  Printing. 


Mr.  Nichols,  from  the  Committee  on  Printing,  submitted  the  following 

REPORT. 

The  Joint  Committee  on  Printing,  who  were  instructed  by  a  resolution 
of  the  House  of  Representatives ,  of  the  5th  of  April  last,  "  to  inquire 
into  the  propriety  of  suspending  the  printing  of  -any  books  which  may 
have  been  ordered  by  any  previous  Congress;  and  if  the  printing  of 
any  of  said  books  has  been  commenced,  that  they  inquire  how  far  the 
work  has  progressed,  and  whether  it  is  proper  to  discontinue  their 
publication,  and  pay  for  the  work  which  may  have  been  done ;  and 
that  they  report  by  MU  or  otherwise"  respectfully  ask  leave  to  submit 
the  f Mowing  report : 

That  they  have  carefully  examined  into  the  matters  referred  to  them 
and  have  found  that  all  the  reports  ordered  to  be  printed  by  Congress, 
previous  to  the  present  session,  have  either  been  completed  or  are  in 
such  a  state  of  forwardness  that  the  suspension  of  either  of  them  would 
result  in  the  loss  of  much  valuable  information  to  the  country,  which 
has  been  collected  at  very  great  expense. 

Their  investigations,  however,  have  led  them  to  the  conclusion  that, 
while  they  recommend  the  completion  of  the  printing  of  all  the  reports 
heretofore  ordered,  the  number  of  copies  may  be  so  reduced  upon  some 
of  the  volumes  not  yet  printed  as  to  effect  a  very  considerable  saving 
of  the  public  money,  and,  at  the  same  time,  furnish  as  many  copies  of 
each  as  will  meet  all  the  requirements  of  the  government  and  of  the 
public. 

The  unfinished  works  are  three  in  number,  as  follows : 

1.  The  Report  of  the  results  of  the  United  State?  Naval  Astronom- 
ical Expedition  to  Chili,  ordered  to  be  printed  at  the  first  session  of 
the  thirty-third  Congress.  This  work  will  comprise  six  volumes, 
four  of  which  are  printed,  and  the  printing  of  the  remaining  two  are 
progressing  simultaneously.  The  nuniber  of  extra  copies  being* 
small — 1,000  for  the  Senate  and  2,000  for  the  House — the.  saving  of 
expense  to  be  effected  by  rescinding  the  resolutions  to  print  them 
would  be  so  inconsiderable  that  the  committee  do  not  deem  it  expedi- 
ent to  recommend  any  interference  with  existing  orders. 
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2.  Reports  of  Explorations  and  Surveys  to  ascertain  the  most  prac- 
ticable and  economical  route  for  a  railroad  from  the  Mississippi  river 
to  the  Pacific  ocean.     These  reports  will  make  twelve  large  quarto 
volumes,  (including  one  volume  of  charts,)  elaborately  illustrated. 
The  Senate  has  ordered  the  printing  of  12,400  copies,  and  the  House 
11,520    copies.      The  printing  of   fcight  volumes   has    been  com- 
pleted; the  ninth  and  tenth  has  been  nearly  finished ;  the  eleventh, 
(comprising  the  narrative  of  Governor  Stevens'  expedition,)  has  not 
yet  been  commenced,  nor  the  copy  furnished;  and  the  printing  of  the 
twelfth,  being  the  volume  of  charts,  has  not  yet  been  commenced, 
though  the  whole  expense  of  engraving  these  charts  on  copper, 
amounting  to  about  $45,000,  has  been  incurred.     Inasmuch  as  the 
volume    comprising  the  narrative  of  Governor  Stevens'   expedition 
will  not  be  prepared  in  time  to  commence  the  printing  previous  to  the 
next  session  of  Congress,  and  as  a  disposition  is  manifested  to  curtail 
all  expenditures  in  reference  to  this  work  that  can  with  propriety  be 
,  made,  your  committee  submit  a  resolution  herewith  which  dispenses 
with  the  publication  of  this  volume  until  Congress  shall  otherwise 
direct.     The  cost  of  this  volume  is  estimated  at  $103,000. 

The  committee  also  recommend  that  the  number  of  copies  of  the 
volume  of  charts  be  reduced  from  23,920  to  3,920  copies,  which  will 
give  the  usual  number  of  copies  for  the  two  Houses  of  Congress,  500 
copies  fpr  the  use  of  the  War  Department,  and  50  copies  heretofore 
ordered  by  the  Senate  to  each  of  the  officers  commanding  expeditions. 
This  will  effect  a  saving  of  upwards  of  $80,000.  Should  the  wants 
of  the  government  hereafter  require  an  additional  number  of  these 
charts,  they  could  be  procured  at  small  expense,  as  the  plates  from 
which  they  aTe  printed  is  the  property  of  Congress,  and  will  be  pre- 
.  served  for  future  use. 

3.  Report  of  the  United  States  Commissioner  to  survey  the  boundary 
line  between  the  United  States  and  the  republic  of  Mexico,  ordered  to  he 
printed  at  the  first  session  of  the  thirty-fourth  Congress.  This  report 
comprises  two  volumes,  the  first  of  which  has  been  completed.  Of 
the  second  volume,  the  Senate  has  ordered  the  printing  of  2,000  extra 
oopies ;  and  if  the  order  of  the  House  to  print  the  report  included  also 
the  printing  of  the  second  volume  or  appendix,  there  are  required  for 
the  House  10,000  extra  copies.  This  volume  will  contain  about  500 
pages  of  text,  and  282  pages  of  illustrations,  and  its  estimated  cost 
is  $107,000.  The  engraved  plates  for  this  volume  have  all  been  con- 
tracted for,  under  the  authority  of  the  Secretary  of  the  Interior,  and 
are  nearly  completed. 

As  the  number  of  copies  ordered  appears  to  be  more  than  the  public 
interest  requires,  the  committees  recommend  that  it  be  reduced  to  1,000 
extra  copies  for  the  Senate  and  3,000  for  the  House,  thereby  effecting 
a  saving  of  about  $60,000. 

There  are  also  six  large  index  maps  engraved  on  copper ;  but  as 
•  they  are  not  intended  to  be  bound  in  either  of  the  volumes  of  the  re- 
port, and  as  there  appears  to  be  no  general  interest  attached  to  them, 
it  is  recommended  that  they  be  turned  over  to  the  Secretary  of  the 
Interior,  who  could  have  copies  printed  from  time  to  time,  as  the  pub- 
j  c  interests  might  require. 
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The  amount  required  to  complete  the  printing  and  binding  of  these 
three  reports,  with  the  illustrations,  is  estimated  at  $642,423.  To  stop 
all  of  them  at  present  would  effect  an  apparent  saving  of  probably 
$400,000 ;  but  this  would  cut  off  entirely  the  4th  and  5th  volumes  of  the 
Astronomical  Report,  four  volumes  of  the  Pacific  Railroad  Reports,  and 
the  2d  volume  of  the  Mexican  Boundary  Report,  land  would  render  wholly 
valueless  printed  and  engraved  matter,  which  has  either  been  paid  for 
or  yet  to  be  paid  for,  amounting  to  more  than  half  a  million  of  dol- 
lars; much  of  which,  doubtless,  is  absolutely  necessary  for  the  uses  of 
government,  and  all  of  which  is  valuable  or  interesting  to  the  public. 
If,  however,  the  recommendations  of  the  committee  meet  the  approba- 
tion of  Congress,  the  sum  of  $306,000  will  complete  all  the  reports  in 
reduced  numbers,  ( though  it  is  believed  sufficiently  large  for  all  neces- 
sary purposes,)  ana  a  saving  thereby  effected  of  about  $330,000. 

The  committee,  therefore,  recommend  the  adoption  of  the  following 
resolutions  : 

Resolved j  That  the  resolution  of  the  House  of  Representatives  of  the 
14th  February,  1855,  directing  the  printing  of  10,000  extra  copies  of 
the  Reports  of  the  Explorations  and  Surveys  to  ascertain  the  most  prac- 
ticable and  economical  route  for  a  railroad  from  the  Mississippi  river 
to  the  Pacific  ocean,  be  so  far  modified  as  that  no  extra  copies  of  the 
volume  of  charts  be  printed  for  distribution  by  the  members  of  this 
House ;  and  that  the  printing  of  the  volume  comprising  the  narrative 
of  the  expedition  under  Governor  Stevens  be  suspended  until  the 
further  order  of  this  House. 

Besclvedy  That  the  resolution  of  this  House  of  15th  August,  1856, 
which  directs  the  printing  of  10,000  extra  copies  of  the  report  of  Major 
Emory  on  the  Mexican  Boundary  Survey,  be  so  far  modified  as  to  au- 
thorize the  printing  of  3,000  extra  copies,  for  distribution  by  the 
members  of  this  House,  of  the  2d  volume  or  appendix  to  said  report. 

The  committee  would  further  report,  that  the  sums  necessary  to 
complete  the  works  herein  specified,  in  accordance  with  the  plan  re- 
commended by  your  committee,  are  as  follows : 

For  printing  ordered  by  the  Senate  and  House  of  Representatives 
during  the  33d  and  34th  Congresses  and  paper  for  the  same,  $80,000. 

For  binding  documents  ordered  to  be  printed  by  the  House  of  Rep- 
resentatives during  the  33d  and  34th  Congresses,  and  for  engravings, 
lithographs,  and  electrotypes  for  the  same,  $123,000. 

For  binding  documents  ordered  to  be  printed  by  the  Senate  during 
the  33d  and  34th  Congresses,  and  for  engravings,  lithographs,  ana 
electrotypes  for  the  same,  $113,000. 

SAMUEL  A.  SMITH,  Chairman. 
O.  R.  SINGLETON, 
JOHN.  H.  NICHOLS, 
Joint  Committee  of  Printing  on  part  of  the  House. 

The  following  appendix,  made  up  in  the  office  of  the  Superinten- 
dent of  Public  Printing,  exhibits  the  condition  of  each  of  these  works 
iu  detail : 
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Statement  shouting  the  printing,  dkc,  ordered  by  the  Senate  and  House 
of  Bepresentatives  during  the  33d  and  34th  Congresses,  which  is 
unfinished;  the  estimated  cost  for  completing,  &c. 

1.   THE  REPORT  OF  THE  UNITED  STATES  NAVAL  ASTRONOMICAL  EXPEDITION  TO 

CHILI,  IN  SIX  QUARTO  VOLUMES. 

The  first,  second,  and  sixth  volumes  of  this  report  have  been 
printed,  hound,  and  paid  for.  The  third  volume  is  nearly  completed, 
about  two  hundred  and  fifty  pages  only,  with  the  binding,  yet  to  be 
paid  for.  The  fourth  and  fifth  volumes  (which  will  complete  the 
work)  are  progressing  simultaneously,  about  32  pages  having  been 
printed.  The  Senate  has  ordered  the  printing  of  1,000  copies,  in 
addition  to  the  usual  number,  making  in  all  2,400  copies ;  and  the 
House  has  ordered  2,01)0  copies,  in  addition  to  the  usual  number, 
making  in  all  3,520  copies.  Lieutenant  Gillies,  U.  S.  N.,  who  has 
charge  of  the  work,  states  that  the  fourth  and  fifth  volumes  will  make 
about  700  pages  each,  without  illustrations  of  any  kind. 

It  is  estimated  that  the  entire  cost  for  completing  this  report,  for 
both  Houses  of  Congress,  will  be  as  follows : 

For  the  Senate. 


Volumes. 

Printing. 

Paper. 

Binding. 

Total. 

Residue  of  3d  volume 

Volume  4.............. 

$2,273  14 
6,204  60 
6,204  60 

$693  00 
1,906  80 
1,906  80 

$2, 000  00 
2,000  00 
2,000  00 

$4,966  14 
10,111  40 

Volume  6...... ........ 

10,111  40 

14,682  34 

4,506  60 

6,000  00 

25, 188  94 

F 

or  the  House 

• 

of  Representee 

lives. 

Volumes. 

Printing. 

Paper. 

Binding. 

Total. 

Residue  of  3d  volume 

$2,440  41 
6,722  76 
6,722  76 

$940  80 
2,805  60 
2,805  60 

$3,330  00 
3,330  00 
3, 330  00 

$6,71121 
12,858  96 
12,858  36 

Volume  5.............. 

15,885  93 

6,552  00 

9,990  00 

32,427  93 

RECAPITULATION. 

Cost  of  printing $30,565  10 

Cost  of  paper 11,058  60 

Cost  of  binding 15,990  00 

Total 57,613  70 
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2.   BMORY'S  MEXICAN  BOUNDARY  REPORT,  IN  TWO  VOLUMES. 


The  first  volume  of  this  report  has  been  printed  and  paid  for,  with 
the  exception  of  the  binding,  and  a  small  amount  for  the  illustrations > 
a*  follows : 

For  the  Senate. 

Amount  due  for  engraving $1,856  98 

Amount  due  for  binding 5,104  36 

.    6,961  34 


For  the  Home  of  Representatives. 

Amount  due  for  engraving $1,404  42 

Amount  due  for  binding 8,236  92 

9,641  34 


There  are  also  six  large  index  maps,  engraved  on  copper,  and  now 
in  this  office ;  but,  as  they  are  not  intended  for  binding  in  either  of 
the  volumes  of  the  report,  they  have  not  been  printed.  The  cost  of 
printing  these  will  be  about  42  cents  per  set ;  or,  for  the  whole  edition 
of  6,400  copies  for  the  Senate,  and  11,530  copies  for  the  House,  the 
aggregate  cost  will  be  about  $7,500,  without  binding.  It  is  supposed, 
however,  that  no  necessity  exists  for  the  printing  of  these  large  num- 
bers ;  but  I  respectfully  request  that  I  may  receive  instructions  as  to 
the  number,  if  any,  which  shall  be  printed  ;  how  they  shall  be  bound 
or  otherwise  secured  ;  and  what  disposition  shall  be  made  of  them. 
Perhaps,  as  there  appears  to  be  no  general  interest  attached  to  these 
maps,  and  as  they  are  not  to  be  bound  in  the  volumes,  it  would  be  as 
well  to  turn  the  plates  over  to  the  Secretary  of  the  Interior,  who  could 
have  copies  printed  from  time  to  lime,  as  the  public  interest  might  re- 
quire. 

Volume  2,  (or  appendix.) — The  Senate  has  ordered  the  printing 
of  2,000  copies  of  this  volume,  in  addition  to  the  usual  number, 
making  in  all  3,400  copies.  If  the  order  of  the  House  to  print  the 
report,  included  also  the  printing  of  the  appendix,  (which  is  the  un- 
derstanding of  this  office,)  there  are  required  for  the  House,  in  addi- 
tion to  the  usual  number,  10,000  copies,  making  in  all  11,530  copies. 
The  Secretary  of  the  Interior,  in  a  letter  to  this  office,  estimates  this 
volume  "  to  contain  about  500  pages  of  close  matter  [text]  and  282 
pages  of  illustrations,  25  of  which,  it  is  understood,  are  to  be  colored." 
The  engraved  plates  for  this  volume  have  all  been  contracted  for  under 
the  authority  of  the  Secretary  of  the  Interior,  and  many  of  them  have 
been  completed.  It  is  understood  that,  when  finished,  they  are  to  be 
turned  over  to  this  office  for  printing  such  number  of  copies  as  Con  * 
gress  might  order. 
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The  following  is  the  estimate  for  printing  the  order  of  the  Senate 
{3,400  copies)  and  11,530  copies  for  the  House  of  Representatives. 


For  printing 

For  paper... •• 

For  binding.... 

For  printing  957  plates,  plain.. 
For  printing  25  plates,  colored 
For  paper  for  282  platei 


$2,563  06 
1,950  41 
2, 784  44 
6,282  40 
6, 375  00 
6,120  00 


25, 075  31 


Ho.  of  Sept. 


$7,044  16 
6,725  32 
8,236  92 
17,779  96 
21,616  75 
20,728  00 


82,132  41 


The  aggregate  amount  for  printing  the  number  above  mentioned 
will,  therefore,  be  $107,207  72. 

About  sixty  pages  of  this  volume  (being  all  the  copy  of  it  received 
at  this  office)  have  been  printed.  The  illustrations,  I  understand, 
have  nearly  all  been  engraved,  but  none  of  them  have  yet  been 
printed. 

3.   THE  PACIFIC  RAILROAD  REPORTS,  IN  ELEVEN  VOLUMES 

The  Senate  has  ordered  the  printing  of  12,400  copies,  and  the 
House  11,520  copies,  of  these  reports.  All  of  them  have  been  printed, 
except  the  9th,  10th,  and  11th.  The  9th  and  10th  volumes,  it  is  ex- 
pected, will  make  about  800  pages  each,  exclusive  of  illustrations,  150 
pages  of  the  former  and  300  pages  of  the  latter  having  been  already 
printed.  The  11th  volume  is  to  be  composed  principally  of  charts, 
the  plates  for  which  are  all  under  contract  and  in  the  hands  of  the 
engraver,  though  no  contract  has  yet  been  authorized  for  printing 
them.     The  cost  for  completing  this  work  may  be  estimated  as  follows : 


For  the  Senate. 

For  printing $18,464  00 

For  paper 25,200  00 

For  illustrations,  exclusive  of  the  volume  of  charts 22,567  60 

For  binding,  exclusive  of  the  volume  of  charts 55,430  20 

121,661  80 
For  printing  the  volume  of  charts  and  maps, 

paper $43,468  00 

For  binding  the  same 9,684  20 

53,152  20 

174,814  00 


BY  PREVIOUS  CONGEESSE8.  7 


For  ike  Rouse  of  Representatives. 

For  printing $18,000  GO 

For  paper 24,600  00 

For  illustrations,  exclusive  of  the  volume  of  charts 7,738  0O 

For  binding 41,000  00 

91,338  00 
For  printing  the  volume  of  charts  and  maps,  paper  for 

same 43,000  00 

For  binding  the  same • 10,236  00 

144,574  00 


If  the  foregoing  reports  are  to  he  completed  in  accordance  with  the 
original  orders,  the  cost  will  be  about  as  follows  : 
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I  Remarks. 


•a  I  it  will  be  seen  that  the  aggregate  amount  required  to  pay  for 
|  rk  already  executed,  and  to  complete  these  reports,  is  about 
I  DO.  There  are  no  funds  applicable  either  for  printing,  paper, 
I  ing,  or  binding  of  these  reports  for  the  Senate ;  though  I  am 
I  ed  there  are  very  considerable  amounts  for  lithographing  and 
g  for  the  House  yet  unexpended  and  applicable  to  these  pur- 


i  =     ppears  to  me  that  the  printing  of  these  reports  has  progressed  so 

i  &     to  render  it  inexpedient  to  discontinue  either  of  them.    Four 

,  j|     *8  of  the  Astronomical  Report  have  been  printed,  three  of  which 

I  |     been  bound ;   two  remain  to  be  printed,  and  three  are  yet  to  be 

,     (;  the  aggregate  cost  for  which  will  be  about  $57,000. 

3     lory's  Mexican  Boundary  Report,  proper,  has  been  printed  and 

j     for ;  but  there  remains  a  volume  of  appendix,  a  few  pages  only 

I     lich  have  been  printed.    The  order  of  the  Senate  is  for  3,400 

I     l  of  the  appendix,  at  a  cost  of  about  $25,000 ;  and  of  the  House 

\     1,530  copies,  at  a  cost  of  about  $82,000 — making  a  total  of  about 

!     |000.    The  numbers  of  this  volume  ordered  by  both  Houses  of 

I     pess  might  probably  be  reduced  one-half,  or  more,  thus  making 

}     ring  of  about  $50,000. 

j       very  large  portion  of  the  estimated  cost  of  the  Pacific  Railroad 

\     Orts  (with  the  exception  of  the  volume  of  charts)  has  already  been 

\     ffred,  and  little  more  than  the  binding  of  two  or  three  volumes 

\     A  be  saved  by  now  stopping  the  work.     All  the  illustrations  have 

«r  been  printed  or  are  now  in  the  printer's  hands,  all  the  volumes, 

ept  the  9th,  10th,  and  11th,  are  bound,  or  ready  for  binding,  and 

trge  portion  of  the  9th  and  10th  volumes  are  printed. 

I  seems  to  me,  however,  that  a  very  considerable  curtailment  in 

t  numbers  ordered  to  be  printed  of  the  volume  of  charts  might  be 

de  without  detriment  to  the  public  interests,  and  certainly  at  a 

1st  saving  of  money.     The  number  ordered  by  the  Senate  is  12,400 

E'es,  and  by  the  House  11,520,  at  a  cost  of  about  $106,000.  This 
[me,  being  composed  almost,  if  not  entirely,  of  maps,  possesses  no 

terest  to  the  general  reader ;  and  it  may,  therefore,  be  worthy  of 

osideration,  whether  the  number  ordered  may  not  be  reduced  one- 

ftlf,  and  thus  a  saving  of  $50,000  effected. 

I  regret  that  my  information  will  not  enable  me  to  promise  the 
wnpletion  of  these  reports  before  the  assembling  of  the  next  session 
f  Congress.  Could  this  office  be  furnished  with  the  copy  in  time, 
here  would  be  no  difficulty  in  having  the  work  printed,  bound,  and 
lelivered  before  the  expiration  of  the  year. 

In  conclusion,  I  would  recommend  that  appropriations  be  inserted 
:n  the  general  appropriation  bill  for  the  completion  of  these  reports. 

The  appropriations  for  engraving  and  lithographing,  and  for  bind- 
ng,  for  the  Senate,  having  Deen  entirely  exhausted,  it  will  be  neces- 
ftry  also  to  provide  for  these  expenses  for  the  present  session.    The 


H.  Rep.  Com.  378- 
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usual  appropriation  of  $45,000  for  the  former  and  $50,000  for  the 
latter  purpose,  it  is  believed,  will  be  sufficient. 

GEO.  W.  BOWMAN, 

Superintendent. 
Office  Superintendent  Public  Printing, 

April  6,  1858. 

P.  S. — Since  the  foregoing  statement  has  been  prepared,  the  chair- 
man of  the  House  Committee  on  Printing  has  requested  that  an  ap- 
proximate estimate  be  made  of  the  saving  of  expense  that  would  be 
effected  by  printing  the  regular  or  usual  numbers  only  of  the  docu- 
ments mentioned,  (1,420  for  the  Senate  and  1,520  for  the  House,)  and 
rescinding  the  several  orders  for  extra  copies.  I  have  caused  this 
estimate  to  be  made  with  the  following  results : 

Lieutenant  GxlliM9  Report. — By  rescinding  the  order  for  extra  copies 
of  the  two  volumes  of  this  report  yet  to  be  printed,  (1,000  for  the  Senate 
and  2,000  for  the  House,)  a  saving  in  the  cost  of  paper,  printing,  and 
binding  may  be  effected  of  about  $10,000. 

Pacific  Railroad  Reports, — All  the  volumes  of  these  reports,  as  has 
been  heretofore  stated,  are  printed,  with  the  exception  of  the  9th, 
10th,  and  11th.  A  very  large  portion  of  the  text  and  all  the  illus- 
trations for  the  9th  and  10th  volumes  have  either  been  printed  or  are 
now  in  the  contractor's  hands  ;  and,  therefore,  to  stop  these  volumes 
now  with  the  completion  of  the  regular  numbers  only,  a  saving  of  but 
little  more  than  the  binding  of  two  volumes  could  be  effected,  and  all 
the  illustrations  and  other  matter  which  have  been  printed  for  them, 
at  very  great  expense,  would  be  utterly  useless.  The  only  saving 
that  can  now  be  made  with  propriety,  it  seems  to  me,  is  in  the  volume 
of  charts,  as  hereinbefore  suggested.  This  volume  is  estimated  to 
cost  about  $4  50  per  volume,  in  addition  to  the  expense  already  in- 
curred for  engraving  the  plates.  The  number  of  copies  ordered  is 
12,400  for  the  Senate  and  11,520  for  the  House.  These  numbers  can 
be  reduced  at  thq  pleasure  of  Congress,  at  a  saving  of  about  $4  50 
per  volume. 

Emory* 8  Mexican  Boundary  Report. — The  second  volume  of  this 
report,  and  six  charts  not  to  be  bound  in  either  volume,  yet  remain 
to  be  printed.  If  the  orders  for  extra  copies  are  rescinded,  a  saving 
will  be  effected  of  about  $70,000,  the  estimated  cost  of  the  whole  num- 
ber ordered  being  $107,000.  It  has  been  hereinbefore  suggested  that 
the  number  of  extra  copies  for  each  House  be  considerably  reduced. 


35th  Cowgeebb,  )   HOUSE  OF  REPKESENTATIVES.   J    Rhport 
1st  Session.     J  )  No.  379. 


\C', 


CASE  OF  R.  B.  HACKNEY. 


Mii  13, 1858.— Ordered  to  be  printed,  audits  farther  consideration  postponed  till  Monday 

next. 


Mr.  Jacob  M.  Kunkel,  from  the  Committee  on  Accounts,  made  the 

following 

REPORT. 

The  undersigned.  Committee  on  Accounts,  being  required  by  its  102rf 
rule  to  "superintend  and  control  the  expenditures  of  the  contingent 
fund  of  the  House  of  Representatives"  and  "to  audit  and  settle  aU 
accounts  which  may  be  charged  thereon"  <£c,  having  had  under  con- 
sideration the  accounts  of  persons  said  to  be  employed  by  the  Door- 
keeper of  the  House  of  Representatives,  report : 

That  prior  to  the  commencement  of  the  present  session  of  Congress 
the  Doorkeeper  of  the  House  of  Representatives  was  authorized,  by 
resolutions  of  the  House,  passed  from  time  to  time,  to  make  the  fol- 
lowing appointments,  viz :  one  superintendent  of  the  folding  room  ; 
one  superintendent,  and  one  assistant  superintendent  of  the  document 
room ;  one  messenger  in  charge  of  the  Hall  of  Representatives,  with 
salaries  ranging  from  $1,700  to  $1,800  per  annum,  and  thirteen  other 
messengers,  with  salaries  ranging  from  $1,200  to  $1,500  a  year.  On 
the  23d  of  December  last,  on  the  motion  of  a  member  from  Virginia, 
(Mr.  Faulkner,)  six  additional  messengers  were  allowed  him,  as  it 
was  very  properly  supposed  that  the  comfort  of  the  members  required 
an  increase  in  these  assistant  officers,  after  the  House  had  removed  its 
sittings  to  the  present  hall.  The  total  number  of  this  class  of  officers 
to  be  appointed  by  the  Doorkeeper  is  therefore  limited  by  law  to 
twenty-three.  Notwithstanding  this  express  limitation  of  his  author- 
ity and  power,  the  Doorkeeper,  it  is  believed,  has  issued  his  appoint- 
ments to  thirty  or  more  persons,  who  claim  compensation  for  their 
services  as  messengers  of  the  House.  Twenty-three  of  these  messen- 
gers, as  above  stated,  are  returned  by  the  Doorkeeper  on  his  pay-rolls, 
monthly,  with  the  receipts  of  the  parties  named  therein  attached,  who 
are  regularly  paid  the  proportions  of  annual  salaries  due  each  of  them, 
respectively.  It  is  known,  however,  to  the  undersigned  that  some  of 
them  are  not  performing  the  customary  duties  belonging  to  the  nature 
of  their  employment,  and  for  which  they  are  paid.  Three  of  them  are 
detached  and  constantly  engaged  as  book-keepers  and  assistant  clerks 
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in  the  folding  room ;  one  of  them  is  a  private  secretary  or  clerk  of  tho 
Doorkeeper,  and  two  others  are  used  as  firemen  to  the  furnaces  in  the 
vaults  of  the  Capitol  under  the  old  Hall  of  Representatives.  Whilst, 
on  the  other  hand,  persons  who  are  known  to  be  daily  in  attendance 
as  messengers  and  assistant  doorkeepers  during  the  sittings  of  the 
House,  and  who  attend  upon  the  several  committee  rooms,  not  being 
returned  by  the  Doorkeeper  upon  his  regular  monthly  pay-rolls,  have 
received  no  compensation  for  their  services,  but  depend  upon  the  grace 
and  bounty  of  the  House  for  remuneration.  This  cross  abuse  of  the 
confidence  and  trust  reposed  by  the  House  in  one  of  its  chief  officers, 
cannot  be  too  severely  censured,  and,  in  the  judgment  of  the  under- 
signed, requires  an  immediate  remedy.  He  has  been  admonished 
again  and  again  to  correct  these  abuses,  but  without  effect,  as  he  still 
persists  in  acting  against  both  usage  and  law,  and  openly  defies  the 
control  of  this  committee. 

Abuses  of  a  similar  or  worse  nature  exist  in  the  folding  room.  It 
will  be  seen  by  reference  to  "  a  statement  showing  the  names  of  each 
person  employed  by  the  Doorkeeper  of  the  House  of  Representatives  of 
the  United  States,  the  nature  of  their  employment,  time  appointed, 
amount  of  salary  paid  each  one,  and  the  authority  of  the  same,"  (Mis. 
House  Doc.  109,)  made  by  Mr.  B.  B.  Hackney,  Doorkeeper,  in  re- 
spouse  to  a  resolution  of  the  House,  that  he  represents  the  unusually 
large  number  of  laborers  and  folders  employed  there,  amounting 
in  the  aggregate  to  34,  as  by  authority  of  the  Committee  on  Accounts. 
Such  is  not  the  case.    That  statement  made  to  the  House  is  false. 

By  resolutions  of  the  House  of  8th  August,  1854,  December  23, 
1857,  the  Doorkeeper  is  authorized  to  employ  eight  laborers  about  the 
hall,  and  in  attendance  to  the  cloak  rooms,  &c,  he  nevertheless  repre- 
sents the  committee  as  giving  him  authority  to  employ  eleven. 

He  had  instructions  from  said  committee  to  employ  not  more  than 
four  regular  folders,  at  $2  50  per  day.  He  has  reported  the  committee 
to  the  House  as  his  authority  for  the  employment  of  six  at  that  price. 
The  salaries  of  the  four  regular  folders  authorized  by  the  committee 
amount  to  $300  per  month,  which,  it  was  supposed,  would  be  sufficient 
to  defray  nearly  one-half  the  usual  expenditures  heretofore  incidental 
to  the  folding  room. 

The  economical  object  of  your  committee  has  been  entirely  frustrated, 
and  the  expenditures  then  increased  from  an  average  amount  of  $600 
or  $800,  to  $2,000  or  $2,500  per  month.  Here,  too,  the  regular  folders, 
who  are  returned  on  the  pay-rolls,  and  are  paid  as  such,  do  not  perform 
any  such  duty ;  but  a  throng  of  piece  folders,  unauthorized  by  your 
committee,  are  employed  by  Mr.  Hackney,  who  permits  false  returns 
to  be  made  upon  the  books  of  the  amount  of  piece  work  done,  and  re- 
turns false  accounts  of  the  same,  to  be  audited  and  settled  by  your  com- 
mittee, as  is  shown  by  the  following  comparative  table,  made  out  by 
the  Clerk  of  the  House,  and  contrasting  the  number  of  documents 
actually  delivered  during  the  three  months  ending  May  1st,  by  the 
Superintendent  of  Public  Printing,  and  the  number  alleged  and 
returned  as  folded  by  the  Doorkeeper. 


CASE  OF  B    a   HACKNEY. 


Office  07  thb  Housb  of  Rbprbssntativbs  XJ.  S. , 

May  6, 1858. 

Sir  :  In  oomplianoe  with  your  expressed  wish  I  have  examined  the 
subject  of  folding  documents  for  the  months  of  February,  March,  and 
April  last,  and  find  that  the  number  of  documents  folded  in  the  fold- 
ing room  of  the  House  of  Bepresentatives  for  each  of  the  months 
above  oamed,  according  to  the  pay  rolls  returned  to  this  office,  to  be 
as  follows,  viz  :  for  February,  73,274 ;  March,  194,539  ;  extra  docu- 
ments, 2,329;  total,  196,868 ;  and,  for  April,  30,804;  extra  docu- 
ments, 19,708  ;  total,  50,512— for  all  of  which  I  have  declined  pay- 
ment, for  the  reason  that,  according  to  the  returns  as  furnished  by  the 
Superintendent  of  Public  Printing,  there  appears  to  be  too  great  a 
discrepancy  between  the  number  of  documents  purported  to  have  been 
folded  and  the  number  actually  delivered  by  the  said  Superintendent. 

Below  I  submit  a  comparative  table  showing  the  number  of  docu- 
ments delivered  during  the  last  three  months  by  the  Superintendent, 
and  the  number  alleged  to  have  been  folded,  as  returned  by  the  Door- 
keeper: 


Deliferad  by  the  Superintendent  in  the  month 

of— 


February ~ 45,921 

Much 45,935 

April 30,790 

Total 123,646 


Alleged  to  have  bean  folded  during  the  month 


of— 


February • 73 ,  274 

March 196,868 

April 50,512 

Total 320,654 


Or,  in  other  words,  there  appears  to  have  been  an  excess  of  198,008 
documents  folded  over  the  number  as  delivered  by  the  Superintendent. 
Very  respectfully, 

J.  C.  ALLEN, 

Clerk  House  of  Beps.  U.  S. 
Hon.  J.  M.  Eukelb, 

Committee  on  Accounts. 


There  are  other  charges  of  mal-practice  in  office  and  venal  character 
preferred  against  Mr.  Hackney,  but  your  committee  conceive  that  it 
would  not  be  strictly  proper  to  report  the  declarations  of  Mr.  Hack- 
ney's subordinates,  over  whom  he  domineers  most  unjustly. 

In  conclusion,  the  undersigned  Committee  on  Accounts  are  unani- 
mous in  believing  Mr.  R.  B.  Hackney  unworthy  of  the  trust  reposed 
in  him  by  this  House.  They  believe  that  he  is  either  entirely  and 
hopelessly  incompetent  to  perform  the  duties  belonging  to  his  office, 
or  shows  a  wilful  and  deliberate  purpose  to  pervert  improperly  and 
abuse  the  power  with  which  he  is  invested. 

Tour  committee,  therefore,  unanimously  recommend  the  adoption 
of  the  following  resolution :  « 
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Resolved j  That  B.  B.  Hackney,  the  Doorkeeper  of  the  present  House 
of  Representatives  be,  and  he  is  hereby,  dismissed  forthwith  from  that 
office. 

JOHN  DICK, 
JOHN  A.  SEABING, 
FBANCIS  E.  SPINNEB, 
J.  M.  KUNKLE, 
PAULUS  POWELL. 


35th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    (    Report 
\st  Session.     S  ?  No.  380.' 


OHIO  CONTESTED  ELECTION— VALLANDINGHAM  vs. 

CAMPBELL. 


Hat  13,  1868.— Ordered  to  be  printed. 


Mr.  Thomas  L.  Harris,  from  the  Committee  on  Elections,  submitted 

the  following 

REPORT. 

The  Committee  of  Elections,  to  whom  was  referred  the  memorial  of 
Clement  L,  Vattandigham,  contesting  the  right  of  Hon.  Lewis  D. 
Campbell  to  a  seat  in  the  House  of  Representatives  as  a  member  of  the 
thirty-fifth  Congress  from  the  third  congressional  district  of  the  Stale 
of  Ohio  j  have  had  the  same  wider  consideration  and  have  directed  me 
to  report: 

That  they  have  given  the  subject  referred  to  them  a  most  careful  and 
laborious  examination,  have  heard  the  arguments  of  the  parties  re- 
spectively and  their  counsel,  and  have  sought  to  arrive  at  a  just  con- 
clusion in  the  premises.  But,  from  the  points  involved  and  the  char- 
acter of  the  testimony  adduced,  neither  the  committee  nor  a  majority 
of  their  number  have  been  able  to  agree  upon  any  proposition  for  the 
action  of  the  House.  Four  members  of  the  committee  are  of  opinion 
that  the  contestant  is  entitled  to  the  seat.  Four,  likewise,  are  of 
opinion  that  the  sitting  member  is  legally  elected  and  should  be  re- 
tained in  the  seat ;  and  one  member  of  the  committee  recommends 
that  the  seat  be  declared  vacant,  and  the  governor  of  Ohio  be  informed 
thereof.  The  committee  aak  that  the  views  of  their  minorities,  re- 
spectively, accompanying  this  report,  may  be  received  by  the  House. 
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Mr.  L.  Q.  C.  Lamar,  from  the  Committee  of  Elections,  submitted  the 

following 

VIEWS  OF  A  MINORITY  OF  THE  COMMITTEE. 

The  undersigned  members  of  the  Committee  of  Elections,  to  whom  was 
referred  the  memorial  of  Clement  L.  Vattandigham,  contesting  the  seat 
of  Lewis  D.  Campbell  as  the  representative  from  the  third  oonyrea- 
sional  district  of  Ohio%  having  examined  and  considered  the  same, 
together  with  the  evidence  presented  therewith,  beg  leave  to  submit  to 
the  House  the  following  facts  in  the  case: 

'The  election  here  contested  was  held  on  the  14th  of  October,  1856, 
•and  by  ballot.     The  district  is  composed  of  the  counties  of  Mont- 
gomery, Butler,  and  Preble.     The  whole  number  of  votes  cast  at  that 
♦election  for  (representative  in  Congress  was  18,657,  of  which  the  re- 
turned member,  the  candidate  of  the  republican  party,  received  9,338, 
and  the  contestant,  the  candidate  of  the  democratic  party,  9,319,  as 
the  same  were  returned  to  the  secretary  of  the  State  of  Ohio,  thus  shov- 
ing a  majority  for  the  former  of  19  votes.     The  notice  of  contest,  under 
which  the  testimony  was  taken,  was  served  upon  the  returned  member 
on  the  29th  of  December,  1856,  and  the  answer  thereto  on  the  27th  of 
January,  1857.     The  taking  of  testimony  was  commenced  by  the  con- 
testant on  the  2d  <tf  February,  1857,  and  closed  on  the  28th  of  March 
following ;  and  the  taking  of  testimony  by  the  sitting  member  was 
•commenced  on  the  18th  of  March,  1857,  and  closed  on  the  27th  of  the 
same  month.     Upon  the  testimony  thus  taken,  neither  party  offering 
any  other  evidence  except  the  abstract  hereafter  referred  to,  the  com- 
mittee proceeded  to  hear  and  determine  the  case,  the  amplest  oppor- 
tunity for  argument  and  investigation  being  allowed  to  both  parties. 

At  the  outset  several  objections  of  a  technical  character  were  pre- 
sented by  the  returned  member  to  the  contestant's  case,  and  the  evi- 
dence by  which  it  was  supported. 

It  was  objected  that  the  notice  was  not  in  compliance  with  the  law, 
in  that  it  did  not  specify  with  sufficient  particularity  the  "  grounds'1 
of  the  contest,  the  main  point  relied  on  being  that  it  did  not  set  out 
the  names  of  the  illegal  voters  objected  to.  The  undersigned  believing 
that  the  law  did  not  require  any  more  to  be  set  forth  than  the  doss  to 
which  the  voters  belonged,  especially  as  by  express  provision  it  re- 
quired each  party  to  furnish  ten  days  in  advance  the  names  of  the 
"  witnesses'9  proposed  for  examination,  are  of  opinion  that  this  objec- 
tion is  not  valid.  In  the  first  case  under  the  law,  the  Committee  of 
Elections  determined  the  same  point  in  the  same  way. — (Wright  vs. 
Fuller,  1852,  House  Reports,  136.)  In  the  last  Congress  the  Question 
presented  in  its  strongest  form  by  the  answer  of  the  returned  delegate 
in  the  case  of  Otero  vs.  Gallegos,  House  Reports,  1855-'56,  was  dis- 
tinctly decided  by  the  committee  against  the  objection,  and  the  House 
endorsed  the  report. — (House  Reports,  vol.  1,  llo.  90,  page  2.)  The 
undersigned  find  also  that  in  cases  arising  in  judicial  courts,  under 
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similar  statutes,  the  same  objection  has  been  overruled.  In  other 
respects,  also,  they  are  of  opinion  that  the  notice  is  quite  as  minute  in 
its  specifications  as  is  requisite,  or  generally  possible.  It  will  be 
observed  that  the  answer  of  the  returned  member  is  in  the  same  form. 
They  annex  the  notice  and  answer  as  Appendix  No.  1. 

It  was  objected  that  the  committee  ought  not  to  receive  and  consider 
the  "  abstract"  of  votes  re  turned  to  the  office  of  the  Secretary  of  State,  for 
the  returned  member  and  the  contestant,  because  the  document  was  not 
"obtained"  or  "taken"  within  the  sixty  days  limited  for  "  taking  testi- 
mony." This  objection,  in  the  opinion  of  the  undersigned,  is  desti- 
tute of  force — without  deciding  whether  it  was  not  rather  the  duty 
of  the  sitting  member  than  of  the  contestant  to  produce  it  before  the 
committee — they  are  clearly  of  the  opinion  that  the  negative  provision 
as  to  testimony,  in  the  9th  section  of  the  act  of  1851,  was  intended  to 
apply  and  does  apply  solely  to  the  testimony  of  witnesses,  or  at  most 
to  such  writing  as  can  be  proved  only  by  the  examination  of  witnesses  ; 
and  that  documentary  evidence,  at  least  that  which  proves  itself,  may 
be  obtained  at  any  time  after  the  sixty  days  and  produced  before  the 
committee  at  the  hearing.  The  "  abstract"  in  question  purports  to 
come  from  the  proper  office  and  officer,  and  bears  upon  it  the  impress 
of  the  great  seal  of  the  State,  than  which  there  can  be  no  higher  evi- 
dence of  authenticity.  In  confirmation  of  this  view,  the  undersigned 
find  that  in  a  majority  of  cases  since  the  act  of  1851  the  abstract  or 
copy  of  the  returns  has  been  "  obtained  or  taken  "  subsequent  to  the 
sixty  days  limited  in  the  act. 

It  was  objected  that  the  poll-books  of  the  several  wards  and  town- 
ships, or  certified  copies  thereof,  were  not  produced  in  evidence,  and 
that  until  their  absence  was  accounted  for  no  proof  could  be  received  to 
establish  the  fact  that  the  voter  whose  right  is  disputed  did  vote  at 
the  election.  So  much  of  the  statutes  of  Ohio  as  relate  to  this  sub- 
ject will  be  found  in  Appendix  No.  II.  It  will  be  observed  that  as  to 
the  poll-books  required  to  be  sent  to  the  clerk  of  the  county  court  no 
provision  is  made  anywhere  for  furnishing  copies  for  any  purpose ; 
and  these  poll  lists  are  not  within  the  acts  of  Congress  touching  the 
authentication  of  records.  It  nowhere  appears  that  any  part  of  the 
object  of  the  law  in  requiring  them  to  be  kept  is  that  they  may  fur- 
nish evidence  in  criminal  prosecutions  or  upon  contested  elections, 
especially  as  they  are  not  anywhere  declared  to  be  records;  the  chief 
purpose,  no  doubt,  is  to  enableathe  judges  of  elections,  and  others,  af- 
terwards, to  compare  the  number  of  ballots  in  the  box  with  the  num- 
ber of  names  on  the  poll  list,  and  thus  to  stand  as  a  check  upon  frauds. 
The  objection  then  founded  upon  their  non-production  must  be  de- 
cided by  general  principles  and  the  precedent*  in  Congress.  The  un- 
dersigned are  of  opinion  that  the  poll  lists  are  not  only  not  the  sole 
and  best  evidence  to  prove  that  a  particular  person  voted,  but  that 
they  are  not  themselves  sufficient.  Parol  evidence  of  identity  is 
always  necessary  ;  that  the  name  of  the  voter  is  on  the  list  is  only 
corroborative  evidence  ;  it  is  only  an  item  of  evidence.  In  Newland  vs. 
Graham,  1836,  the  committee  received  evidence  that  persons  voted 
whose  names  were  not  on  the  poll-books  at  all ;  and  in  the  testimony 
here,  to  explain  a  discrepancy  between  the  ballots  and  the  poll  lists  in 
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one  of  the  townships,  evidence  is  offered  by  the  returned  member  that 
two  persons  voted  whose  names  are  alleged  not  to  have  been  upon  the 
list.     The  undersigned  are  sustained  in  this  view  of  the  case  by  analo- 
gous decisions  in  courts  of  law,  where  it  has  been  repeatedly  adjudged 
that  where  even  the  law  requires  for  purposes  of  evidence  a  register  or 
list  of  the  births,  marriages,  deaths,  and  the  like ;  the  fact  in  crim- 
inal casesmay  yet  be  proved  by  parol,  (1  Greenleaf  on  Evidence,  page 
86,  and  cases  there  cited.)    The  undersigned  find  that  the  usage  in 
Congress  has  not  been  uniform  upon  this  subject ;  but  they  find,  also, 
that  the  direct  question  was  raised  and  passed  upon  in  the  great  New 
Jersey  case,  in  1840,  where  the  committee  unanimously  received  parol 
evidence  similar  to  that  offered  here.     In  the  report  of  the  majority  of 
the  committee,  it  is  said*:  "  The  first  proposition  involved  the  inquiry 
whether  the  vote  was  actually  cast  at  the  polls,  and  for  the  ascertain- 
ment of  this  point  the  committee  necessarily  resorted  to  parol  proof 
as  the  best  evidence  the  case  would  admit,  the  laws  of  New  Jersey  not 
requiring  the  poll  lists  to  be  preserved  as  a  record  of  the  actual  voters,' ' 
(3  House  Reports,  1839, 1840,  No.  541,  page  695.)     A  comparison  of 
the  provisions  of  these  laws  with  the  statutes  of  Ohio,  the  require- 
ments of  each  as  to  the  poll  lists  being  nearly  identical,  will  conclu- 
sively establish  that  the  decisions  and  precedents  are  precisely  in 
point ;  the  statutes  of  both  States  upon  this  subject  will  be  found  in 
appendix  No.  II. 

Objection  was  also  taken  to  the  admission  in  evidence  of  declarations 
or  admissions  by  voters,  here  disputed  as  illegal,  touching  their  quali- 
fications and  the  candidate  for  whom  they  voted.  Some  of  the  declara- 
tions objected  to,  the  undersigned  are  of  opinion,  were  such  as  are  re- 
ceived daily  in  courts  of  common  law,  relating  to  residence  or  being 
part  of  the  res  gestae ;  others  they  believe  to  be  competent,  upon  a 
reasonable  application  of  the  usual  rules  and  principles  of  evidence  by 
analogy  and  according  to  their  spirit.  Neither  the  committee  nor  the 
House  is  bound  by  these  rules  in  their  letter  and  strictness,  but  should 
proceed  upon  more  liberal  principles  in  the  investigation  of  truth. 
They  regard  a  contested  election  not  as  a  mere  private  litigation,  but 
a  great  public  inquiry,  where  the  real  parties  are  not  so  much  the 
returned  member  and  the  contestant  as  the  voters  of  the  district,  and 
they  are  content  to  rest  their  opinion  on  this  question  upon  the  reason- 
ing and  upon  the  usages  and  solemn  decisions  of  Parliament  and 
Congress  for  years  past,  inasmuch  as  the  distinction  claimed  to  exist 
between  an  ordinary  forensic  court  and  a  legislative  assembly  is 
recognized  not  only  in  Parliament  and  Congress,  but  by  the  courts 
themselves,  and  from  a  very  early  period.  The  admissibility  of 
evidence  consisting  of  the  declarations  of  voters  as  to  any  matter  con- 
cerning their  own  voting  has  been  settled  in  the  British  Parliament 
repeatedly  and  uniformly  for  one  hundred  and  fifty  years,  and  is  no 
longer  to  be  questioned.  These  decisions  are  to  be  found  in  the 
numerous  volumes  of  reported  election  cases  and  of  treatises  upon  this 
subject.  The  rule  has  been  recognized  also  in  approved  books  of  law : 
3  McCord's  Reports,  233,  note ;  Phillips'  Evidence,  with  Cow.  and 
Hill's  notes,  322.  It  is  sometimes  treated  as  an  exception  to  the  rule, 
excluding  the  hearsay  declarations  of  third  persons ;  but  generally 
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it  is  put  upon  the  ground  that  in  elections,  contested  because  of  illegal 
votes  being  received,  each  voter  challenged  is  a  party  to  the  proceeding, 
and,  therefore,  whatever  he  says  about  his  own  voting  is  an  admission 
or  confession.  In  Congress,  also,  while  the  undersigned  find  several 
precedents  distinctly  adopting  or  recognizing  the  rule,  they  find  none 
where  it  has  been  decided  the  other  way,  except  in  Newland  vs. 
Graham,  1835-'36.  Against  this  they  refer  to  the  following  :  Con- 
tested Elections,  80,  260,  272,  282,  258,  367,  750 ;  the  Broad  Seal 
case,  1840,  3  House  Reports,  No.  541,  pp.  699  and  749  ;  Farley  vs. 
Rank,  1845-'46,  and  Monroe  vs.  Jackson,  1847-48.  In  England,  as 
in  some  of  the  States  of  this  Union,  the  voting  being  viva  voce,  a  class 
of  declarations  continually  occuring  in  States  where  elections  are  by 
ballot  are  there,  of  course,  almost  unknown.  We  refer  to  declarations 
by  voters  as  to  how  they  voted.  One  case,  however,  accidentally  oc- 
curred in  Parliament  where  the  poll  list  did  not  show  ftr  whom  the 
party  had  voted,  and  so  his  statement  as  to  how  fie  intended  to  vote, 
made  to  a  third  person,  was  allowed  to  be  given  in  evidence :  the 
Windsor  case,  1807  ;  P.  and  O.  election  cases,  173.  No  distinction 
has  been  set  up  in  this  country,  nor  do  the  undersigned  perceive  any; 
both  are  but  hearsay,  and  the  latter  affects  the  party  as  much  and  in 
the  same  way  as  the  former  ;  and  as  the  voter  cannot  be  compelled  to 
testify  as  to  his  qualifications,  so  neither  can  he  as  to  how  he  voted. 

The  American  cases  have,  indeed,  been  mainly  directed  to  the  ques- 
tion of  receiving  the  declarations  of  voters.  As  to  the  latter,  and 
beside  several  prior  cases,  the  point  was  expressly  and  deliberately 
decided  in  the  great  New  Jersey  case,  in  1840,  usually  known  as  the 
Broad  Seal  case;  and  the  evidence  was  unanimously  received,  and  a 
large  number  of  votes  determined  upon  it.  This  precedent  has  been 
generally  approved  ever  since,  and  the  undersigned  attach  more  im- 
portance to  it  than  usual,  because  it  was  unanimous  in  a  highly  par- 
tisan case,  and  because  of  the  great  ability  and  distinction  of  the 
gentlemen  who  composed  the  committee.  The  same  rule  of  evidence 
as  to  declarations  of  voters,  both  as  to  qualification  and  vote,  was  de- 
liberately adopted  by  the  legislature  of  Maryland  in  1819,  as  also  in 
the  legislatures  of  other  States  and  courts  having  a  special  jurisdiction 
to  try  contested  elections.  As  to  a  number  of  voters  whose  declara- 
tions are  given  in  evidence,  it  appears  upon  the  papers  and  testimony 
that  their  attendance  as  witnesses  could  not  be  procured  ;  but  it  is  not 
necessary  in  such  cases  to  first  call  the  voter  and  see  if  he  will  claim 
his  privilege  of  refusing  to  answer.  It  was  not  done  in  any  of  the 
cases  decided  in  the  British  Parliament.  It  is  not  necessary  in  settle- 
ment of  cases  where  the  declarations  of  the  parishioner  may  be  given 
in  evidence,  (1  Greenleaf  on  Evidence,  §  175;)  and  the  Supreme  Court 
of  the  United  States  has  expressly  decided  that  where  a  witness  cannot 
be  compelled  to  answer  he  need  not  be  called. — (6  Peters'  Reports, 
352,  367.) 

So  much  of  the  constitution  and  laws  of  Ohio  as  relate  to  the  subject 
of  elections,  and  are  necessary  to  an  understanding  of  these  cas^s,  will 
be  found  in  appendix  No.  III.  By  the  rules  and  requirements  therein 
laid  down,  or  where  they  are  silent  or  in  doubt,  by  the  principles  and 
the  maxims  of  common  law  and  common  sense,  or  the  usages  and  de- 
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cisions  of  Congress  and  of  judicial  courts,  applied  in  their  spirit  and 
by  analogy,  the  undersigned  have  undertaken  to  test  the  several  ques- 
tions presented  in  this  case. 

The  undersigned  now  proceed  to  dispose  of  the  votes  disputed  or 
claimed  by  the  parties  respectively. 

The  contestant  claims  three  additional  votes  because  of  ballots 
improperly  rejected  by  the  judges  of  election,  and  disputes  the  legality 
of  seventy-three  votes  polled  for  the  returned  member.     The  latter 
claims  seven  additional  votes  because  of  ballots  improperly  rejected 
by  the  judges  of  election,  and  disputes  the  legality  of  nineteen  votes 
polled  for  the  contestant.     The  counsel  for  the  returned  member  con- 
ceded in  the  argument  before  the  committee  that  the  two  ballots 
rejected  in  Lemon  township,  Butler  county,  ought  to  be  added  to  the 
contestant's  poll ;  and  the  undersigned  are  clearly  of  opinion  that  the 
ballot  rejected  in  the  second  ward,  Dayton,  ought  to  be  added  also. 
The  intention  of  the  voter  to  vote  for  the  contestant  seems  plain  upon 
a  mere  inspection  of  the  original  ticket.     The  returned  member's 
counsel  conceded,  also,  that  the  four  ballots  rejected  in  Washington 
township,  Montgomery  county,  were  properly  rejected  as  double  bal- 
lots.    The  undersigned  think  that  the  one  ballot  rejected  in  that 
township,  because  the  sitting  member's  name  was  twice  written  on 
it,  ought  to  be  added  to  his  poll;   but  they  refuse  to  add  the  two 
rejected  in  Harrison  township,  in  the  same  county.     The  proof  offered 
by  the  returned  member,  alone  and  without  cross-examination,  shows 
that  when  the  ballots  were  first  taken  from  the  box  the  judge,  when  in 
the  act  of  lifting  them  out,  said :  "  Here  is  a  double  ticket/'  (testi- 
mony 145,  148  ;)  and  that  after  full  examination  and  discussion  it  was 
so  adjudged  at  the  time,  and  with  the  ballots  before  them.     The  appa- 
rent discrepancy  between  the  number  of  ballots  in  the  box  and  the 
names  on  the  poll  list  was  accounted  for  at  the  time ;  and  now,  in 
the  testimony,  it  appears  to  be  satisfactorily  explained.    In  the  absence 
of  the  ballots,  and  upon  the  facts  disclosed,  they  are  unwilling  to 
reverse  the  decision  of  the  judges. 

Minors. — Of  minors  the  contestant  disputes  three  votes  and  the  sit- 
ting member  four.  The  undersigned  find  all  these  votes  to  have  been 
illegal,  and  voted  as  respectively  claimed  by  the  parties,  and  they  de- 
duct them  accordingly. 

Persons  of  unsound  mind. — Of  persons  not  of  sound  mind  the  con- 
testant disputes  three  votes,  and  the  returned  member  four.  As  to 
RoLert  Oliver,  among  the  latter,  the  undersigned  find  no  proof;  and 
they  are  of  opinion  that  the  others  are  illegal  upon  both  sides,  and  that 
they  were  cast  respectively  as  claimed,  and  they  deduct  them  ac- 
cordingly. 

Of  aliens,  the  contestant  disputes  four  votes,  and  the  returned 
member  three.  The  undersigned  find  three  of  the  former  to  be  ille- 
gal, and  that  they  were  cast  for  the  sitting  member,  and  two  of  the 
latter,  and  that  they  were  polled  for  the  contestant,  and  they  deduct 
them  all  accordingly.  They  do  not  find  the  vote  of  John  M.  Rein 
to  be  illegal.  Waiving  the  question  whether  the  probate  court  in 
Ohio  has  authority  to  naturalize  aliens,  there  is  no  legal  or  satisfac- 
tory proof  before  them  that  Rein  had  a  naturalization  paper  issued 
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by  that  court.    The  counsel  for  the  returned  member  does  not  claim 
it  as  a  bad  vote. 

Of  non-residents  of  the  ward  or  township,  two  votes  are  disputed  by 
the  returned  member,  and  none  by  the  contestant.  It  is  not  denied 
that  both  these  voters  were  legal  electors  of  the  county  ;  but,  having 
voted,  though  not  fraudulently,  but  by  mistake,  out  of  their  proper 
wards,  the  undersigned  find  the  votes  illegal  and  deduct  them  from  the 
poll  of  the  contestant. 

Of nonresidents  of  the  county,  the  contestant  disputes  thirteen  votes, 
and  the  returned  member  none.  Of  these  the  undersigned  find  six, 
to  have  been  illegal,  and  that  they  were  polled  for  the  sitting  member, 
and  tbey  deduct  them  accordingly. 

Of  non-residents  of  the  State,  the  contestant  disputes  thirty-one  votes 
and  the  returned  member  six.  Of  the  latter  the  undersigned  find 
four  to  be  illegal,  and  that  they  were  cast  for  the  contestant,  and  they 
deduct  them  from  his  poll ;  of  the  former  they  find  twenty-five  to  be 
illegal,  and  that  they  were  polled  for  the  returned  member,  and  they 
deduct  them  accordingly.  A  table  of  the  names  of  the  voters  deducted 
above,  from  each  poll  respectively,  will  be  found  annexed  to  this  report. 

Of  votes  cast  by  mvlattoes  and  persons  of  color,  the  contestant  disputes 
sixteen,  and  the  returned  member  none.  The  undersigned  find  that 
the  sixteen  persons  named  in  the  testimony  and  described  as  above, 
(pages  105,  121,  125,  126,  127,)  did  vote  at  the  election,  four  of  them 
in  Hamilton,  and  twelve  in  Oxford  township,  Butler  county ;  and 
that  fifteen  of  them  voted  for  the  returned  member  ;  and  that  as  to 
the  remaining  one,  there  is  no  proof  on  either  side  as  to  how  he  voted. 
The  undersigned  are  clearly  of  opinion  that  they  are  not  legal  voters 
under  the  constitution  and  laws  of  Ohio.  That  they  are  of  the  race 
or  class  of  persons  described  in  the  sixteenth  specification  of  the  notice 
of  contest  is  made  clear  by  the  testimony.  Mr.  Milliken,  a  judge  of 
election  in  the  second  ward,  Hamilton,  describes  the  four  who  voted 
there,  (Testimony,  105,)  as  "  persons  of  color  or  mulattoes,"  and  says 
there  was  in  each  "a  visible  admixture  of  African  blood."  "In 
regard  to  Anderson,  I  would  think  he  had  more  white  than  black 
blood  ;  in  reference  to  the  others  I  would  think  it  doubtful  whether 
the  white  or  black  blood  predominated."  Anderson  admits  himself 
to  be  of  mixed  blood,  and  says  of  two  others  that  they  had  a  visible 
admixture  of  negro  blood ;  he  thinks  the^e  is  none  visible  in  Mitchell, 
but  admits  "that  in  his  domestic  relations  he  associates  with  colored 
people."     But  Mitchell  is  one  of  those  testified  to  by  Milliken  as  a 

Cerson  of  color  or  a  mulatto,  it  being  doubtful  whether  he  was  nearer 
lack  or  white.  William  J.  Mollineaux  describes  the  twelve  who 
voted  at  the  Oxford  precinct,  (Testimony,  125 ,)  as  mulattoes  and  persons 
of  color,  and  three  of  them  he  particularizes  as  mulattoes.  Joseph  D. 
Bingwood  says  of  the  whole  twelve,  (Testimony,  126,)  "  they  are  all 
of  mixed  negro  blood  ;  according  to  my  opinion  they  are  persons  of  a 
visible  admixture  of  negro  blood,  they  are  so  admitted  generally 
in  the  community  and  also  by  the  judges  of  election.  The  matter 
was  discussed  before  the  judges,  and  the  judges  decided  that  these 
flersona  had  a  right  to  vote  because  they  were  more  than  half  white." 
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Were  these  mulattoes  and  persons  of  color  qualified  electors  in  Ohio  t 
The  undersigned  are  clearly  of  opinion  that  they  were  not.  The  con- 
stitution of  Ohio,  adopted  in  1851,  requires  among  other  things  that 
the  qualified  voters  shall  be  "  white  male  citizens  of  the  United 
States."  They  are  clearly  of  opinion  that  men  of  the  African  race, 
of  mixed  negro  blood,  having  a  distinct  and  visible  admixture  of 
African  blood,  are  not  white  within  the  meaning  of  the  constitution, 
and  they  have  no  doubt  that  they  are  comprehended  within  the  spirit 
and  letter  of  the  decision  of  the  (Supreme  Court  of  the  United  States, 
in  the  case  of  Dred  Scott  vs  San  ford,  19  Howard,  393,  and  therefore 
not  citizens  of  the  United  States.  Any  other  doctrine  would  entitle 
them  to  seats  upon  the  floor  as  members  of  this  House. 

That  these  mulattoes  and  persons  of  color,  to  the  number  of  fifteen, 
voted  for  the  returned  member,  the  undersigned  entertain  no  doubt. 
Anderson  testifies  to  his  own  vote  and  as  to  the  declaration  of  two 
others,  his  friends,  one  of  whom  worked  with  him  ;  that  there  was  an 
understanding  between  him  and  them  that  they  were  to  vote  and  they 
did  vote  for  the  sittting  member.     As  to  those  who  voted  in  Oxford, 
Lawrence,  one  of  the  twelve,  declared  to  the  witness  that  he  voted  for 
the  returned  member  and  advocated  his  election  ;   and  the  proof  as  to 
the  others,  including  Lawrence,  though  circumstantial,  is  just  such 
as  has  been  repeatedly  received  and  acted  upon  by  committees  and  the 
House.     That  it  is  not  positive  and  direct  is  because  the  nature  of  the 
case,  the  vote  being  by  secret  ballot,  does  not  usually  admit  of  sucti* 
proof.     In  the  great  .New  Jersey  case  of  1840,  testimony  like  the  fol- 
lowing, even  as  to  persons  of  color,  was  unanimously  admitted  as  both 
competent  and  satisfactory,  and  votes  unanimously  decided  upon  it.  "I 
think  Patterson  was  challenged  by  Van  Doren.     Van  Doren  is  a  whig. 
I  recollect  some  democrats  were  in  favor  of  his  vote.     I  do  not  know 
how  he  voted.     I  do  not  know  what  ticket  he  had.     I  gave  him  a 
democratic  ticket,  but  he  did  not  tell  me  he  would  vote  it.   I  do  not  know 
what  his  politics  are,  or  what  he  professes  to  be.     He  said  he  voted 
the  democratic  ticket ;  he  said  also  he  had  voted  the  whig  ticket. 
McWilliams  and  Drake  brought  him  in ;  Van  Netta  advocated  his 
voting  ;  in  the  dispute  the  whigs  were  the  men  who  opposed  and  the 
Van  Buren  men  were  in  his  favor.     McWilliams,  Drake,  Van  Netts 
are  all  strong  Van  Buren  men."     In  another  case,  a  colored  person 
also,  the  sole  proof  consisted  of  the  following:  "Ezra Hill,  who  could 
neither  read  or  write,  being  sworn,  saith,  that  he  voted  in  the  fall  of 
1858  ;  he  rather  thinks  it  was  a  whig  ticket ;  he  got  the  ticket  of  Louis 
Tucker,  and  he  believes  he  is  a  whig."     The  committee  again  unani- 
mously deducted  the  vote  from  the  whig  candidate.     In  Monroe  ve. 
Jackson,  1847-'8,  there  was  no  proof,  as  there  was  none  in  either  of 
the  above  cases,  of  the  politics  of  the  voters,  one  hundred  and  sixty- 
three  in  number ;  but  it  was  shown  that  they  were  brought  to  the 
polls  by  democrats ;  that  the  officers  of  the  alms  house,  of  which  they 
were  inmates,  were  active  democrats,  and  on  the  night  before  the 
election  carried  a  large  number  of  democratic  tickets  with  the  name  of 
the  sitting  member  upon  them,  together  with  twenty-four  other  names, 
to  the  alms  house,  and  that  they  had  charge  of  the  omnibus  in  which 
these  voters  were  taken  to  the  polls ;  but  it  appears  also  that  each  of 
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the  inmates  of  the  alms  house  exercised  his  right  to  vote  without 
restraint,  that  democrats  and  whigs  were  furnished  with  permits  with- 
out distinction,  and  all  who  chose  had  an  opportunity  to  ride  in  the 
omnibus;  that  a  large  number  of  the  inmates  refused  to  take  democratic 
tickets  at  the  alms  house,  and  some  said  they  were  going  to  vote  the 
whig  ticket ;  some  said  they  had  taken  democratic  tickets  but  voted 
whig  tickets  and  boasted  of  the  deception,  and  that  all  did  not  vote 
the  same  ticket.     Yet  upon  this  evidence  alone  the  committee  reported 

Spinet  the  sitting  member  and  in  favor  of  the  contestant,  and  the 
ouse  ejected  the  former  from  his  seat.  Upon  the  same  kind  of 
evidence  alone,  the  undersigned  have  deducted  the  votes  of  George 
Bush  and  Peter  Spirk  from  the  poll  of  the  contestant ;  the  proof  in 
one  case  being  that  the  voter  received  the  ticket  from  a  democrat  and 
that  his  father,  who  is  the  witness,  intended  that  he  should  vote  the 
democratic  ticket.  (Testimony,  150.)  In  the  other  case  the  voter 
was  brought  to  the  polls  by  democrats  in  a  carriage  bearing  democratic 
ilags  and  emblems.     (Testimony,  171,  172.) 

What  now  are  the  facts  and  circumstances  here  before  the  committee 
&b  to  these  mulattoe3  and  persons  of  color,  and  especially  the  twelve 
who  voted  at  the  Oxford  precinct.  William  J.  Mollineaux  says  as  to 
the  twelve,  "  that  those  persons  known  as  democrats  bitterly  opposed 
their  voting ;  the  opposition  (the  republicans)  favored  their  voting  ;" 
md,  being  asked,  "  Did  the  friends  of  Lewis  D.  Campbell  oppose  or 
&vor  their  election?"  he  said  :  " So  far  as  I  know,  they  favored  it. 
*  *  *  I  opposed  it  myself  in  conversation,  and  heard  others  oppose 
it  in  conversation."  Bingwood  also  testifies:  " I  believe  that  they 
wre  all  challenged,  from  the  fact  that  we,  the  friends  of  Vattandigham, 
Aft?  made  arrangements  to  have  Dr.  Oarvin  inside  at  the  polls  for  the 
sprees  purpose  of  challenging  these  identical  men."  Being  asked  to 
state  "  what  part  the  friends  of  Campbell  took  with  regard  to  these 
mulattoes  voting,"  he  answered :  "  They  took  the  usual  part  that  men  do 
to  get  up  their  friends  to  vote.  So  far  as  my  knowledge  extends — and 
I  saw  three  or  four  go  up  to  the  polls — they  were  attended  to  the  polls 
by  the  friends  of  Lewis  D.  Campbell.  One  of  them,  (Lawrence,)  in 
conversation  with  me,  admitted  that  he  had  voted  for  Lewis  D.  Camp- 
bell for  Congress,  and  advocated  his  election.  Cyrus  Cowan  told  me 
yesterday  that  he  had  been  forced  to  go  to  the  polls  to  vote  by  John 
A.  Gage,  (John  A.  Gage  is  a  very  violent  party  man,  and  a  friend  of 
Campbell.)  I  saw  Gage  come  to  the  polls  with  Cowan,  and  urging 
him  to  vote."— (Testimony,  126.) 

Along  with  this  testimony,  bearing  thus  directly  upon  this  point, 
are  several  circumstances  (disclosed  in  the  evidence  and  papers  of  the 
case)  which  give  color,  weight,  and  directness  to  it.  It  appears 
(Testimony,  106,  127,)  that  the  right  of  these  colored  persons  to  vote 
was  assumed,  because  they  claimed  to  be  more  than  half  white. 

Bingwood  says,  as  to  the  Oxford  voters,  that  the  matter  was  dis- 
cussed before  the  judges  of  election,  and  that  they  put  their  decision 
in  favor  of  their*  right  upon  this  ground.  Two  of  these  judges  were 
understood  to  be  political  friends  of  the  sitting  member  ;  and  in  his 
answer  to  the  notice  of  contest  the  sitting  member  sets  down  as 
specification  number  "9,"  the  following,  of  which  he  proposed  to 
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make  proof,  "that  persons  half  white  and  more,  entitled  under  the 
laws  and  decisions  of  the  courts  of  Ohio  to  the  right  of  suffrage,  who 
would  have  voted  for  me,  were  refused  the  exercise  of  that  right  by  the 
judges  of  election/'  (Testimony,  p.  21.)  Again,  the  first  testimony 
relating  to  these  colored  voters  was  taken  on  the  3d  of  February, 

1857,  (fifty-five  days,)  and  the  last  on  the  7th  of  March,  (three 
weeks,)  prior  to  the  expiration  of  the  period  limited  by  law  for  the 
taking  of  testimony,  and  it  was  taken  in  the  city  of  Hamilton,  where 
the  returned  member  resides,  and  where  he  appeared  and  cross- 
examined  by  counsel.     Had  any  fraud,  surprise,  or  falsehood  beep 

Sracticed  in  regard  to  these  voters,  it  would  have  been  natural,  as  it 
oubtless  would  have  been  easy,  to  have  exposed  it ;  yet  no  attempt 
was  made  by  him  or  his  counsel  to  take  rebutting  testimony  during 
that  long  period  to  prove  either  that  they  did  not  vote  at  all,  or  did 
not  vote  for  him,  or  disprove  the  facts  set  forth  in  the  testimony  of 
the  contestant.  And  further,  instead  of  commencing  with  the  testi- 
mony in  Butler  county,  where  the  majority  of  these  mulattoes  and 
colored  persons  were  alleged  to  have  voted  for  him,  he  began  and 
occupied  the  whole  remaining  time  in  Montgomery  ;  and,  moreover, 
in  the  application  filed  by  him  before  the  committee  in  January, 

1858,  ten  months  after  the  time  for  taking  testimony  expired,  (House 
Report,  No.  50,)  while  claiming  and  producing  proof  that  one  of  the 
sixteen,  James  E.  Bobbins,  whose  vote  the  undersigned  have  not 
appropriated  to  either  side,  had  declared  that  he  had  voted  for  the 
contestant,  he  yet  made  no  assertion  or  claim,  in  his  showing,  that 
the  other  fifteen  either  had  not  voted  at  all,  or  had  not  voted  for  him. 

From  the  testimony  and  these  facts  and  circumstances  in  the  case, 
and  upon  the  precedents  above  cited,  the  undersigned,  adopting  the 
language  of  the  committee  in  the  case  of  Monroe  vs.  Jackson,  a  case 
not  so  strong  as  this,  say  that  they  do  not  hesitate  to  believe  that  these 
sixteen  mulattoes  and  persons  of  color,  (except,  perhaps,  Bobbins,) 
above  referred  to,  voted  for  the  sitting  member,  4<  they  would  have  to 
shut  their  eyes  to  all  the  known  rules  by  which  individual  conduct  is 
judged  to  come  to  a  different  conclusion." 

The  undersigned  annex,  in  Appendix  No.  IY,  the  testimony  and 
journal  of  the  committee  in  the  New  Jersey  case,  1840  ;  also  extracts 
from  the  majority  and  minority  reports  of  the  New  York  case  of  1847, 
.1848. 

Upon  a  review  and  summary  of  the  whole  case  the  undersigned  find 
the  following  result : 

The  whole  number  of  votes  cast  for  the  contestant,  as  ap- 
pears, was 9,319 

To  this  add  the  three  ballots  rejected 3 

9,322 
Deduct  for  illegal  votes . 15 

9.307 
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The  whole  number  of  votes  cast  for  the  returned 

member,  as  appears  by  the  returns,  was 9,338 

Add  the  one  ballot  rejected 1 


9,339 
Deduct  for  illegal  votes 55 


9,284 


Leaving  a  majority  for  the  contestant  of. 23 


The  undersigned  find  that  as  to  nine  of  the  votes,  which  they  have 
deducted  as  illegal  from  the  poll  of  the  sitting  member,  the  sole  proof 
as  to  how  they  were  cast  consists  of  their  declarations  or  admissions 
proved  by  third  persons ;  and  that  of  these  nine  the  proof  of  the  dis- 

Jualification  of  four  of  them  is  of  the  same  kind  only.  One  vote  also 
educted  from  the  poll  of  the  contestant  is  proved  both  as  to  vote  and 
disqualification  solely  by  the  same  kind  of  testimony.  In  all  other 
cases  the  proof  is  either  direct  or  circumstantial,  or  both,  with  or  with- 
out declarations ;  and  that  as  to  declarations  most  of  them  were  made 
at  or  about  the  time  of  voting,  or  the  day  of  the  election,  or  soon  after. 
Deducting  now  the  nine  votes  established  by  the  declarations  of  the 
voters  challenged  from  the  proper  poll  respectively,  there  still  re- 
mains for  the  contestant  a  majority  of  14  votes. 
The  undersigned  submit  therefore  the  following  resolutions : 
Resolved,  That  Lewis  D.  Campbell  is  not  entitled  to  a  seat  in  the 
35th  Congress  as  the  representative  from  the  3d  congressional  district 
of  Ohio. 

Resolved,  That  Clement  L.  Yallandigham  is  entitled  to  a  seat  in 
the  35th  Congress  as  representative  from  the  3d  congressional  district 
of  Ohio. 

L.  Q.  C.  LAMAR, 
HENRY  M.  PHILLIPS, . 
W.  W.  BOYCE, 
J.  W.  STEVENSON. 

For  appendix  and  arguments  for  contestant  see  page  32. 
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Table  of  the  votes  deducted  from  the  poll  of  the  returned  member  and  the 
contestant,  respectively,  as  referred  to  in  the  foregoing  report,  on 
page  25. 


From  Mr.  Campbell. 

W.  H.  Haughtelin, 
John  White, 
Isaac  Walk. 


MINORS. 

From  Mr.  VaUatuUgham. 

Israel  Landis, 
John  Ryder, 
F.  H.  Rein, 
L.  S.  Denins. 


John  Maxwell, 
A.  M.  Bolton, 
Cyrus  Ayres. 


James  Wright, 
David  Donaldson, 
W.  H.  Gosline. 


PERSONS  OF  UNSOUND  MIND. 

George  Bush, 
Jacob  Fridline, 
William  Rea. 

ALIENS. 

Daniel  Tehan, 
Henry  Friday. 


None. 


NON-RESIDENTS  OP  WARD. 

Peter  Funy, 
Peter  Spirk, 


NON-RESIDENTS  OF  COUNTY. 
From  Mr.  Campbell. 

A.  E.  Tate,  Luther  Gillieland, 

J.  F.  Palmer,  H.  H.  Haes, 

Joseph  West,  Jonathan  Ogden. 

From  Mr.  Vallandigham — None. 


Hudson  George, 

A.  H.  Rice, 
Amos  Higgins, 
J.  F.  Morris, 
J.  T.  Sage, 
James  Anderston, 
J.  M.  Morrison, 
George  Sorbray, 
Joseph  Smith, 

B.  F.  Gumph, 
Sam.  Hickes, 
Woodbridge  Odlin, 
George  Hartman, 

Daniel  Brenner, 
W.  H.  Rowe, 


NON-RESIDENTS  OF  STATE. 
From  Mr.  Campbell. 

Reuben  Thomas, 
Daniel  Davis, 
John  Low, 
Derrick  Barcalow, 
William  Lamb, 
James  Paine, 
Andrew  Coble, 
James  Finlan, 
Samuel  Neas, 
Levi  Neas, 
Augustus  Drayer, 
J.  H.  Foster. 


From  Mr.  Vallandigham. 

Stephen  Wolf, 
Hamilton  Wolf. 
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Mr.  Gilmer,  from  the  Committee  of  Elections,  submitted  the  fol- 
lowing 

VIEWS  OF  THE  MINORITY. 

The  undersigned  have  no  hesitation  in  saying  that  the  whole  case 
of  the  contestant  fails  on  three  substantive  points,  either  one  of  which 
is  fatal.  The  petition,  admitting  every  fact  alleged,  does  not  show  the 
petitioner  to  have  been  elected  ;  for  the  only  fact  stated  in  it  is  in  the 
sixteenth  specification,  that  the  ten  persons  named  therein  were  al- 
lowed to  vote  for  Mr.  Campbell,  and  supposing  that  allegation  suffi- ' 
cient  in  law,  and  true,  it  nowhere  is  alleged  what  Mr.  Campbell's  ma- 
jority or  aggregate  vote  for  each  was,  nor  that  those  votes,  if  de- 
ducted, would  change  the  result.  This  allegation  itself  is  sufficient 
only  on  the  very  questionable  concession,  that  the  words  "  mulattoes 
and  persons  of  color  "  are  descriptions  of  each  and  all  of  the  persons 
named. 

For  the  rule  of  this  House,  as  well  as  the  general  principles  of  1  tw 
and  the  words  of  the  statute,  require  that  the  "  grounds  on  which  " 
the  party  relies,  shall  be  particularly  specified  ;  and  where  the  ground 
relied  on  is  the  admission  or  exclusion  of  voters,  it  can  be  "  particu- 
larly specified  "  only  by  naming  the  voter  and  the  legal  objection  to 
his  admission  or  exclusion  ;  and  so  this  Household  in  Varnum's  case, 
C.  £.  C.  112  and  113,  and  in  Easton  and  Scott,  C.  E.  C,  272. 

There  is  further  no  "  particular  specification  "  of  any  fact  by  which 
the  House  can  say  that  the  contestant  is  elected  over  the  sitting  mem- 
ber ;  for  if  the  ten  votes  be  bad,  yet  it  is  not  shown  that  Mr.  Camp- 
bell's majority  was  only  ten.  No  number  is  specified,  and  there  is 
nothing  on  the  face  of  the  petition  from  which  it  can  be  inferred  even. 
The  general  statement  that  the  contestant  "  claims  to  have  received  a 
majority,"  is  no  averment  that  this  House  can  regard ;  it  states  no 
fact  but  that  he  claims  the  majority.  He  might  as  well  have  said  he 
claims  the  seat ;  a  majority  is  a  number  and  not  a  claim.  It  is  ascer- 
tained only  by  comparing  numbers,  and  if  no  numbers  be  given,  there 
can  be  no  majority  stated. 

It  is  supposed  that  nobody  in  the  House  will  pay  the  least  regard 
to  the  various  specifications,  that  "sundry  ballots,"  "sundry  per- 
sons," "sundry  qualified  electors,"  &c,  were  accepted  or  rejected,  or 
deterred,  &c.  They  are  not  specifications  at  all.  They  state  no  person 
who  is  a  voter ;  they  contain  no  number ;  they  give  no  notice  to  the 
opposite  party  ;  they  cannot  be  proved  by  any  evidence  ;  for  a  witness 
swearing  that  "sundry"  ballots  were  taken  would  be  instantly 
stopped ;  and  if  he  should  go  on  to  say  A  B  or  C  D  voted  illegally, 
he  would  be  proving  what  is  not  "  particularly  specified."  What  if 
one  were  to  file  a  bill  of  particulars  at  law,  "  To  sundries,  $10,000?" 
There  is,  therefore,  no  specification  which,  if  admitted,  shows  the  con- 
testant entitled  to  the  seat. 

This  alone  at  once  ends  his  case;  for  evidence  is  by  the  statute 
"  confined  to  the  proof  or  disproof  of  the  facts  alleged  or  denied,"  and 
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if  there  be  no  facts  specified  which,  if  admitted,  show  a  title  to  the 
seat,  proving  the  insufficient  facts  cannot  better  the  case. 

The  proof  fails  as  entirely  as  the  allegations,  so  that  were  the  latter 
sufficient,  the  contestant  must  fail  because  of  failure  to  prove  them. 

A  title  to  the  seat  can  be  maintained  only  by  showing  a  majority 
for  the  contestant.  That  can  only  be  done  by  proving  the  number  of 
votes  cast  for  the  two  parties  and  comparing  them. 

We  have  shown  that  the  notice  specifies  no  number  of  votes,  nor 
even  any  number,  as  the  alleged  majority  for  the  sitting  member. 

The  proof  is  still  more  defective,  if  possible ;  for  there  is  no  proof 
at  all  which  professes  even  to  give  either  the  aggregate  vote  for  each 
party  or  the  majority  for  the  sitting  member. 

By  law  all  evidence  was  closed  in  the  case  on  the  28th  day  of  March, 
1857,  for  the  notice  of  the  contestant  was  given  on  the  29th  day  of  De- 
cember, 1856.  The  reply  of  Mr.  Campbell,  on  the  27th  day  of  Jan- 
uary, 1857  ;  and  at  the  expiration  of  sixty  days  from  the  latter  date 
the  statute  says  no  testimony  shall  be  taken. 

The  House  might,  in  their  discretion,  have  allowed  further  testi- 
mony to  be  taken ;  but  the  House  refused  to  allow  it,  and  the  com- 
mittee proceeded,  by  resolution,  to  consider  on  the  testimony  filed 
regularly  taken  within  the  sixty  days,  except  where  the  parties  had 
otherwise  agreed.  If  this  be  so,  then  a  simple  inspection  of  the 
printed  document  No.  4  is  decisive,  for  it  contains  the  whole  case  as  it 
existed  on  the  15th  of  December,  1857,  to  which  the  House  refused  to 
allow  anything  to  be  added ;  and  that  evidence  shows  there  is  no 
statement  of  the  aggregate  vote  for  the  contestant  or  the  sitting 
member,  or  the  majority  of  the  latter. 

But  a  piece  of  paper  in  the  following  words  and  figures  was  laid 
before  the  committee  on  the  6th  day  of  January,  1858,  which  we 
respectfully  decline  to  regard  as  any  part  of  the  evidence  before  the 
House,  viz : 
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Abstract  of  votes  given  for  members  of  Congress  in  the  third  congres- 
sional district  of  the  /State  of  Ohio,  composed  of  the  counties  of  Mont- 
gomery, Butler,  and  Preble,  on  the  second  Tuesday  of  October,  1856. 
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1st  Ward,  Dayton. 
Id ...do.... do... 
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143 
204 
318 
320 
204 
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243 
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167 
183 
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85 
151 
314 
144 
417 
261 
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235 
289 
223 
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3d ... do. . . .do. . . 

1 

4th  ..do do... 
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Madison  township. 
Jefferson do.  .  . 

122 
125 
217 
236 
166 
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275 
305 
234 
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222 
129 
171 

Jackson do... 
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Washington. 
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Harrison  ......... 
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Secretary  of  State's  Office, 

Olumbue,  Ohio,  December  21,  1857. 

J,  James  H.  Baker,  secretary  of  state  of  the  State  of  Ohio,  do  hereby  certify  that  the 
within  and  foregoing  abstract  of  votes  given  in  the  third  congressional  district  of  the  State 
of  Ohio,  composed  of  the  counties  of  Montgomery,  Butler,  and  Preble,  for  members  of 
Congress,  on  the  second  Tuesday  of  October,  A.  D.  1856,  is  a  true  copy  from  the  returns 
made  to  this  office 

Witness  my  official  signature  and  the  great  seal  of  the  State  of  Ohio,  at  the  time  and 
place  above  written. 

[SEAX-]  J.  H.  BAKER, 

Secretary  of  State. 

The  certificate  was  not  taken  and  returned  either  in  the  time  or 
manner  prescribed  by  the  law  of  1851. 

The  certificate  bears  date  the  21st  day  of  December,  1856.  The 
" sixty  days"  expired  on  the  28th  day  of  March,  1857,  and  the  law 
says  "no  testimony  shall  be  taken  after  the  expiration  of  the  sixty 
days/'     The  date,  therefore,  of  the  certificate  excludes  it,  for  it  was 
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not  in  existence  till  after  the  law  said  no  more  testimony  should  be 
taken. 

But  it  is  said  this  certificate  is  a  paper  of  a  public  nature  and  so 
not  within  the  just  meaning  of  the  law,  but  it  may  be  filed  at  any 
time. 

It  is  certain  that  this  view  is  necessary  to  justify  the  consideration  of 
the  paper,  but  it  is  probable  that  the  necessity  is  the  only  foundation 
for  the  suggestion.  It  is  certain  the  law  countenances  no  such  dis- 
tinction between  oral  and  written  testimony,  but,  on  the  contrary,  ex- 
pressly provides  for  the  very  case. 

The  law  of  1851  professes  to  provide  "a  mode  of  obtaining  evidence 
in  cases  of  contested  elections;"  it  provides  for  the  notice,  for  the 
specifying  particularly  the  things  to  be  proved,  the  officers  who  shall 
take  the  proof,  the  mode,  and  penalty  for  securing  the  attendance  of 
witnesses,  in  the  1st,  2d,  3d,  4th,  5th  and  6th  sections. 

The  7th  section  provides  for  the  actual  examination  of  witnesses, 
and  that  their  testimony  shall  be  immediately  transmitted  by  mail  to 
the  clerk. 

The  8th  section  gives  the  magistrate  power  to  require  the  produc- 
tion of  papers,  and,  on  the  refusal  of  any  person  to  produce  and  deliver 
up  any  paper  in  his  possession  pertaining  to  the  election,  or  to  produce 
and  deliver  up  certified  or  sworn  copies  of  the  same,  if  they  be  official 
papers,  is  subjected  to  the  penalty  of  a  recusant  witness;  and  all 
papers  thus  produced,  and  all  certified  or  sworn  copies  of  official  papers, 
shall  be  transmitted  by  said  magistrate,  with  the  testimony  of  witnesses, 
to  the  clerk. 

Then  this  eighth  section  as  expressly  provides  the  mode  of  procuring 
written  evidence,  papers  official  or  private,  pertaining  to  the  election, 
as  the  former  sections  do  the  taking  of  the  testimony  of  witnesses 
alone  ;  and  in  so  doing  it  prescribes  the  mode  of  authenticating  and 
returning  the  written  papers. 

If  the  mode  of  taking  and  returning  oral  testimony  is  binding,  the 
mode  of  taking  and  returning  written  evidence,  declared  in  the  same 
law,  must  be  equally  binding. 

If  the  evidence  of  a  witness  taken  before  an  unauthorized  person  or 
after  the  expiration  of  the  time  limited  cannot  be  read,  a  paper  taken 
before  the  same  unauthorized  person  or  after  the  expiration  of  the  time 
limited  in  the  same  act  as  to  written  papers  cannot  be  read  ;  and  the 
eighth  section  provides  both  the  mode  and  the  time  of  taking  and  re- 
turning the  written  paper. 

It  first  gives  the  magistrate  power  to  compel  the  production  and 
delivery  up  of  papers.  This  includes  all  papers.  The  penalty  imposed 
for  refusal  to  produce  or  deliver  up  papers,  or  to  produce  and  deliver 
up  certified  or  sworn  copies  of  the  same,  if  they  be  official  papers, 
shows  that  it  extends  to  papers,  official  as  well  as  private,  and  to 
copies  as  well  as  to  the  originals.  Not  only  does  it  extend  to  official 
papers  and  copies  sworn  to,  but  also  to  copies  of  the  same  paper  certi- 
fied ;  and  the  scope  of  the  section  thus  appearing  to  include  official 
papers  copied  ana  certified,  the  only  question  open  is,  what  it  directs 
to  be  done  with  them. 

May  a  contestant  get  an  official  paper,  put  it  in  his  pocket,  bring  it 
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to  Congress,  and  then  lay  it  before  the  committee  or  the  House  without 
any  other  formalities  for  authentication  or  identification  ?  May  he 
require  us  to  take  his  word,  or  use  our  own  eyes  to  divine  the  authen- 
ticity of  the  original  produced,  to  know  by  intuition  that  it  is  not  a 
forgery,  or  that  the  copy  is  accurate ;  or  has  the  law  been  guilty  of 
the  folly  of  providing  no  opportunity  for  the  opposite  party  ti  inspect 
the  papers,  to  know  what  paper  is  to  be  used  against  him,  to  contest 
its  validity,  to  show  it  a  forgery  or  the  copy  to  be  inaccurate,  or  to 
meet  and  rebut  it  by  other,  evidence  oral  or  written  ?  If  so,  the  law 
is  a  provision  for  trickery  and  surprise — a  bribe  offered  for  forgery. 
These  suppositions  are  all  involved  in  the  assumption  that  this  certi- 
ficate is  properly  part  of  the  evidence  we  can  now  consider.  For- 
tunately the  law  is  quite  explicit  in  defining  how  and  where  the 
papers  shall  be  produced,  and  how,  when,  and  where  they  must  be 
sent  to  us  here. 

It  says :  "And  all  papers  thus  produced"  and  all  certified  or  sworn 
copies  of  official  papers  shall  be  transmitted  by  said  magistrate,  with 
the  testimony  of  witnesses,  to  the  clerk  of  the  House.     Well,  this  cer- 
tificate is  certainly  a  paper,  and  a  certified  copy  of  an  official  paper, 
and  it  was  not  even  before  any  magistrate  taking  the  evidence,  nor 
transmitted  to  the  clerk,  with  the  testimony  of  witnesses,  at  all.     It  is, 
therefore,  not  here  at  all  under  the  law.     This  is  a  certified  copy,  but 
the  law  provides  for  "  certified  or  sworn  copies  "  in  the  same  breath. 
It  therefore  contemplates  their  taking  the  same  course,  being  produced 
before  the  same  person,  identified  by  the  same  magistrate,  and  re- 
turned with  the  same  testimony.     But  if  so,  then  the  certified  copy 
must  be  produced  before  the  magistrate  taking  testimony  and  by  him 
transmitted  to  the  clerk,  for  that  is  the  only  course  a  sworn  copy  can 
take,  and  the  law  says  that  both  shall  take  the  same  course.     It  is 
the  only  course  the  sworn  copy  can  take,  because  a  sioom  copy  implies 
a  witness  who  swears  to  the  fact  of  having  compared  the  paper  pro- 
duced with  the  original,  to  his  knowledge  of  the  original,  and  to  the 
fact  that  the  paper  produced  is  a  copy.     This  is  what  is  meant  by  a 
sworn  copy,  a  paper  proved  by  oral  testimony  to  be  a  copy  of  an 
original  known  and  sworn  to  be  genuine.     It  is  oral  testimony  to  the 
copy  exactly,  as  proof  of  handwriting  is  oral  testimony  to  the  original. 
But  if  this  be  so,  then  this  is  testimony  of  a  witness  to  a  fact,  stand- 
ing on  the  same  footing  with  the  testimony  of  the  same  witness  to 
any  other  fact,  and  therefore  only  valid  if  taken  before  the  authorized 
magistrate,  within  the  authorized  time,  after  the  authorized  notice, 
and  transmitted  in  the  authorized  mode.    This,  therefore,  is  the  course 
and  the  only  allowable  course  for  the  production  of  a  certified  copy, 
since  " certified  or  sworn"  copies  are  embraced  in  the  same  provision. 
If  this  were  not  so  a  sworn  copy  would  be  merely  an  ex-parte  affi- 
davit taken  without  notice,  gotten  up  after  the  case  was  closed  and  the- 
pinch  felt — kept  secretly  in  the  party's  pocket  till  the  day  of  hearing 
before  the  committee,  and  then  sprung  on  the  opposite  party  without 
any  opportunity  to  test  its  genuineness,  controvert  its  validity  or 
accuracy,  or  rebut  the  presumptions  it  might  create. 

Are  not  all  these  consequences  involved  in  this  very  case?    Was 
this  certificate  ever  communicated  to  Mr.  Campbell  when  he  could  test 
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or  controvert  it?  Has  he  ever  had  an  opportunity  of  showing  that 
the  number  of  votes  it  stated  him  to  have  received  is  too  little?  that 
the  number  ascribed  to  the  contestant  is  too  great? — that  he  is  elected 
by  two  hundred  rather  than  by  twenty  votes? — that  the  judges  of 
election  have  miscounted  in  their  summing  up  of  the  original  poll- 
books,  and  thus  have  misled  the  Secretary  of  State  ?— or  any  oppor- 
tunity of  contesting  the  truth  of  the  certificate  which  now  forms  the 
only  proof  of  the  most  indispensible  part  of  his  contestant's  case? 

It  is,  therefore,  clear  that  unless  we  repeal  the  statute  this  certifi- 
cate cannot  be  looked  at  for  any  purpose,  any  more  than  if  it  had 
never  been  produced. 

It  is  not  evidence  for  another  reason,  were  the  former  not 
adequate. 

It  is  not  a  copy  of  any  official  paper  which,  of  itself,  when  pro- 
duced, would  be  evidence ;  but  a  mere  copy  of  a  certificate  which 
itself  is  merely  a  result  ascertained  by  calculation  from  the  original 
and  the  only  source  of  information,  the  poll-books. 

The  laws  of  Ohio  require  each  voter  to  be  registered  on  a  poll-book, 
at  the  time  of  his  voting,  by  the  judges  or  commissioners  of  the  elec- 
tion. This  poll-book  is  directed  to  be  returned  from  each  place  of 
voting  to  the  clerk  of  the  county,  and  from  it  the  clerk  is  directed  to 
certify  to  the  governor  the  summary,  that  is,  the  number  of  votes  cast 
for  the  respective  candidates. — (See  Swan's  Dig.  Stat.  Ohio,  pp.  342, 
343,  344,  sections  17,  18,  19.] 

It  is,  therefore,  plain  that  tne  only  original  record  of  the  votes  cast 
at  any  precinct  or  poll  are  not  the  clerk's  certificate  to  the  governor, 
but  the  poll-books  Kept  by  the  commissioners,  and  by  them  sent  to  the 
clerk's  office  to  be  there  safely  kept  for  all  persons  "  who  may  choose 
to  inspect  them."- 

It  is  from  them  the  clerk  gets  all  his  information.     They  become 
the  public  records  of  his  office,  like  the  deeds  certified  to  him  by  magis- 
trates, of  which  copies  are  evidence,  but  a  certificate  of  the  contents 
or  results  whereof  is  not  evidence  except  for  any  purpose  which  a 
special  law  may  have  declared  it  evidence.     A  certificate  of  the  re- 
cordation of  a  deed  from  A.  B.  to  C.  D.  to  the  tax  commissioner,  for 
the  purpose  of  taxation,  would  be  no  paper  a  copy  whereof  would  he 
admissible  to  prove  the  contents  of  the  deed.    To  prove  that  the  party 
must  go,  not  to  the  tax  commissioner's  office,  for  a  copy  of  the  certificate, 
but  to  the  clerk,  for  a  copy  of  the  deed.    The  certificate  justifies  the 
assessment  of  the  land  to  C.  2>.,  and  the  releasing  of  A.  B.,  but  is  no 
evidence  in  an  action  against  0.  D.  for  the  tax  of  the  contents  or  ex- 
istence of  the  deed  itself,  or  that  C.  D.  is  owner  of  the  land,  and 
so  liable  to  the  tax.    So  the  certificate  of  the  clerk  to  the  governor  of 
the  number — the  summary  of  the  votes — is  an  adequate  foundation 
for»the  merely  ministerial  act  of  the  governor  in  giving  the  certificate 
of  election  to  the  person  appearing  to  have,  from  the  clerk's  cer- 
tificate, the  greatest  number  of  votes.    For  that  special  ministerial 
act  the  clerk's  certificate  is  a  just  foundation  ;  the  law  makes  it  so,  bat 
it  goes  no  further.    It  does  not  make  it  evidence  in  a  legal  contest  ^ 
when  the  question  is  not  how  many  votes  are  certified  to  the  governor, 
hut  how  many  votes  were  actually  cast  at  the  polls,  that  any  vote  teas 
really  so  cast.    The  clerk  cannot  certify  that  any  vote  was  cast,  for  he 
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knows  nothing  about  it.  He  can  only  certify  that  it  appears  by  the 
record  that  so  many  votes  were  cast  for  A.  B.  and  so  many  for  C.  D. 
But  such  a  certificate  is  not  a  transcript  of  a  record  ;  it  is  a  mere  certi- 
ficate of  a  result  of  calculation  and  estimate  of  the  number  which  the 
clerk  says  he  counted  on  the  record  which  the  commissioners  sent  him. 
What  we  need  here  is  proof  of  how  many  voted  for  Mr.  Yallandigham 
and  how  many  for  Mr.  Campbell ;  this  we  can  learn  only  by  proving, 
by  legal  evidence,  each  vote,  and  adding  them  all  up,  and  this  can  be 
done  in  no  way  but  by  the  original  poll-books  or  copies  of  the 
poll-books.  They  alone  show  that  any  one  voted  for  either.  A  num- 
ber is  not  a  vote.  Proof  of  a  person's  having  voted  can  be  given  in 
no  other  mode  than  by  producing  the  record  of  his  vote,  just  as  an 
appearance  in  court  can  be  proved  only  by  the  recorded  entry  of  the 
fact  of  appearance ;  and  what  is  requisite  to  prove  one  vote  is  requisite 
to  prove  twenty  thousand.  The  aggregate  vote,  therefore,  can  appear 
only  from  the  poll-books  ;  the  majority  can  appear  only  from  compar- 
ing the  aggregate  for  each  candidate.  The  aggregates,  therefore,  can 
be  ascertained  only  by  the  production  of  the  original,  or  certified  or 
sworn  copies  of  the  poll  books  ;  and  the  certificate  from  the  secretary's 
office,  being  produced,  is  not  either  a  poll- book  or  a  copy  of  a  poll- 
book,  but  merely  a  copy  of  a  certificate  of  the  summary  made  out  by 
calculation  of  the  clerks  from  these  poll-books,  professing  to  be  results 
and  not  contents  of  the  poll-books,  and  therefore  no  evidence  of  any 
fact  contained  in  the  poll-books. 

If  the  law  had  required  a  copy  of  the  poll-books  to  be  certified  to 
the  governor,  a  copy  of  that  copy  certified  to  us  by  the  governor  or 
his  secretary  would  not  be  evidence,  still  less  can  a  copy  of  a  certificate 
of  a  calculation  made  from  the  poll-books.  It  might  be  competent  to 
show  what  the  clerks  certified  to  the  governor,  were  the  propriety  of 
the  governor's  having  given  the  certificate  to  one  rather  than  the 
other  here  the  question  ;  but  the  question  being  not  whether  the  gov- 
ernor did  rightly,  but  what  votes  did  either  candidate  receive,  the 
certificate  is  worthless,  for  it  proves  not  what  votes  were  given,  but 
vckat  the  clerk  said  were  given.  The  certificate  is  therefore  no  proof 
of  the  essential  fact  of  the  number  of  votes,  without  which  the  con- 
testant cannot  show  himself  to  have  received  more  than  the  sitting 
member. 

But  suppose  all  of  these  grounds  are  erroneous — grant  for  sake  of 
argument  that  the  certificate  is  competent  evidence  to  prove,  not 
merely  that  there  is  such  a  certificate  in  the  Secretary's  office,  but  also 
evidence  that  the  voters  enumerated  in  that  certificate  actually  cast 
their  votes  as  therein  stated,  then  this  admission,  of  course,  goes  on  the 
supposition  that  the  certificate  in  the  secretary's  office  is  written  official 
evidence  of  the  votes  cast ;  and  if  so  then  this  excludes  all  the  parol  evi- 
dence of  the  contestant  to  show  how  particular  persons  voted.  The  cer- 
tificate supposes  the  existence  of  the  poll-books.  Those  poll-books  are  the 
original  records  of  those  who  voted  at  the  election;  and  being  so,  those 
poll-books  are  the  written  public  evidence  of  who  voted,  and  by  the 
universal  law  no  parol  evidence  can  be  received  to  prove  the  voting 
of  any  person.  If  the  contestant  wishes  to  prove  that  any  vote  given 
for  Mr.  Campbell  is  illegal,  he  can  only  do  so  by  proving,  first,  the 
fkct  that  the  man  voted,  and  this  can  be  proved  only  by  the  poll-book 
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which  is  the  written  legal  evidence  preserved  by  law  to  show  that 
fact ;  and  this  excludes  all  secondary  evidence,  even  the  cath  of  the 
iroter  himself  that  he  voted  for  either  party. 

In  a  word,  the  mere  fact  of  insisting  that  the  certificate  is  legal 
evidence  to  show  the  aggregate  vote  admits  the  existence  of  written 
f  /idence  of  the  persons  who  voted  ;  and,  if  so,  then  no  proof  is  ad- 
missible that  any  particular  person  voted,  but  the  poll-book,  or  a 
sworn  or  certified  copy  thereof,  which  is  the  record  of  the  fact  that  lie 
voted. 

Nobody  would  for  an  instant  allow  a  witness  to  swear  that  there 
was  a  certificate  in  the  secretary's  office  showing  that  so  many  votes 
were  cast  for  either  party  ;  but  the  production  of  the  certificate  would 
be  insisted  on,  and  it  is  equally  absurd  to  allow  a  witness  to  come 
and  swear  that  any  one  voted  without  producing  the  record  of  his 
voting. 

Taking  the  case  in  the  foregoing  unanswerable  points  of  view,  we 
conceive  the  whole  case  ends  in  favor  of  the  sitting  member.  But 
suppose  that  there  might  be,  in  the  views  of  some,  doubt  about  this, 
and  if  we  give  to  the  loose  and  uncertain  testimony  filed  all  the  weight 
and  consideration  to  which  it  can  in  any  possible  way  be  legally  enti- 
tled, we  find  the  result  of  the  election  to  be  as  follows : 

Third  congressional  district,  Ohio. 

Official  vote  of  Lewis  D.  Campbell 9,338 

The  undersigned  upon  full  examination  of  the  evidence 
presented,  regard  the  following  votes  cast  for  Mr.  Campbell 
as  illegal,  to  wit :  Hudson  George,  A.  H.  Rice,  J.  F.  Mor- 
ris, J.  T.  Sage,  J.  M.  Morrison,  Samuel  J.  Heikes,  George 
Sowbray,  W.  H.  Houghtelin,  John  White,  Joseph  Wright, 
A.  M.  Bolton,  Derrick  Barkalow,  James  Paine,  David  Don- 
aldson, and  Cyrus  Ayres,  making,  in  all,  the  number  of. 15 

and  which,  if  deducted  from  the  official  vote,  leaves 9,323 

The  undersigned  regard  the  vote  rejected  because  Camp- 
bell's name  "  for  Congress"  was  written  twice  (pages  155 
and  158)  as  a  legal  vote  ;  and  also  the  two  votes  rejected  in 
Harrison  township,  Montgomery  county,  the  evidence  not 
proving  them  to  have  been  "double,"  (pages  148, 150,  152.) 
Add  these  votes  to  the  above  stated 3 

and  we  find  the  total  vote  for  Lewis  D.  Campbell  to  be 9,326 

Official  vote  of  C.  L.  Vallandigham 9,319 

Of  that  number  the  undersigned  view  as  illegal  votes  the 
following,  to  wit:  Daniel  Tehan,  Peter  Furey,  Daniel 
Brenner,  Henry  Frilay,  Israel  Landis,  John  Beck,  John 
Ryder,  Franklin  H.  King,  John  W.  Shroyer,  Wm.  H.  Rowe, 
L.  S.  Denius,  George  B.  Richmond,  Jacob  Friedline,  Stephen 
Wolf,  and  William  Rea,  making  fifteen 15 

tea,  and  which,  deducted  from  the  official  vote,  leaves..,.       9,304 


OHIO  CONTESTED  ELECTION.  21 

For  the  same  reason  as  given  before  in  Campbell's  vote, 
we  add  two  votes  rejected  in  Lemon  township,  Butler  county, 
(page  129)  the  evidence  not  showing  them  to  have  been 
double 2 


These  added,  makes  the  total  vote  of  Yallandigham 9,306 


Campbell's  total  vote 9,326 

Vallandigham's  total  vote 9,306 

Majority  for  Campbell 20 

But  the  undersigned  have  doubts  as  to  the  legality  of  the  following 
votes  cast  for  Mr.  Campbell,  to  wit:  Amos  Higgins,  B.  Thomas,  B. 
F.  Gump,  and  Samuel  Neas.  The  evidence  upon  both  sides  is  con- 
flicting and  uncertain.  We  are,  therefore,  disposed  to  give  to  Yal- 
landigham the  advantage  of  these  four  votes,  which  still  leaves  a  clear 
majority  upon  a  final  count,  for  Lewis  D.  Campbell,  of  sixteen  votes. 
We  submit  that  an  impartial  review  of  the  whole  testimony  cannot 
fairly  present  any  result  more  favorable  to  the  contestant. 

Inasmuch  as  a  summary  of  the  authorities  sustaining  the  legal  po- 
sitions herein  presented,  as  also  other  useful  and  convenient  references 
are  pointed  out  by  the  counsel  for  the  sitting  member  in  their  argu- 
ments, we  annex  the  same  hereto,  marked  A  and  B,  as  a  part  of  this 
report.     We  therefore  offer  the  following  resolution : 

Resolved,  That  the  Hon.  Lewis  D.  Campbell  is  entitled  to  retain 
his  seat  as  member  from  the  third  congressional  district  in  the  State 
of  Ohio  to  this  Congress. 

ISRAEL  WASHBURN,  Jr. 
EZRA  CLARK,  Jr. 
JAMES  WILSON. 
JOHN  A.  GILMER. 
Mat  13,  1858. 

For  arguments  of  sitting  member's  counsel,  made  part  of  this  re- 
port, see  p.  76. 
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Mr.  Harris,  from  the  Committee  of  Elections,  submitted  the  following 

VIEWS  OP  A  MINORITY  OF  SAID  COMMITTEE. 

The  undersigned,  being  unable  to  agree  with  either  of  the  equal  di- 
visions of  the  Committee  of  Elections  in  their  views  of  the  case  of 
C.  L.  Yallandigham,  who  contests  the  seat  of  Lewis  D.  Campbell, 
from  the  third  congressional  district  of  the  State  of  Ohio,  proposes 
very  briefly  to  state  the  result  of  his  investigations  in  the  case. 

The  district  is  composed  of  the  three  counties  of  Montgomery, 
Butler,  and  Preble,  and  the  vote  cast  on  the  14th  day  of  October, 
1856,  was  as  follows : 

Counties.  Vallandigham.    Campbell. 

Montgomery 4,315  4,323 

Butler 3,452  2,584 

Preble... ; 1,552  2,431 

9,319  9,338 

Campbell's  majority  as  returned 19 

Upon  this  return,  Mr.  Campbell  received  his  certificate  of  election, 
which  Mr.  Vallandigham  contests.  The  Committee  of  Elections 
bestowed  upon  the  case  a  large  amount  of  attention.  Both  the  con- 
testant and  sitting  member  were  assisted  by  eminent  counsel,  and  the 
merits  of  the  respective  sides  were  presented  with  most  signal  ability 
by  Hon.  George  McCook  for  the  contestant,  and  Hon.  Robert  C.  Schenk 
for  the  con  tee  tee.  Various  exceptions  to  testimony  were  taken,  and 
many  nice  and  technical  points  were  raised  and  discussed  with  re- 
markable zeal  and  acumen.  But  in  the  view  taken  by  the  undersigned 
of  the  case,  wh£le  intending  to  hold  as  strictly  as  possible  to  well 
established  usage  and  the  rules  of  evidence,  he  has  rejected  all  techni- 
calities, and  endeavored  to  look  at  the  case  with  a  view  only  to  the 
convictions  which  the  testimony,  examined  by  such  rules,  might 
impart. 

The  following  extracts  from  the  constitution  and  laws  of  Ohio 
seem  to  be  those  which  bear  directly  upon  the  case,  and  are  given  ss 
furnished  by  the  contestant. 

Laws  of  Ohio  pertinent  to  the  case. 

The  following  are  extracts  from  the  constitution  and  statutes  of 
Ohio,  relating  to  elections  and  the  elective  franchise : 

In  all  elections,  aU  white  male  inhabitants  above  the  age  of  twenty- 
one,  &c,  shall  enjoy  the  right  of  an  elector. — Constitution  o/1802. 

Every  white  male  citizen  of  the  United  States,  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  State  one  year  pre- 
ceding the  election,  and  of  the  county,  township,  or  ward  in  which  he 
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resides  such  time  as  may  be  provided  by  law,  shall  have  tbe  qualifica- 
tions of  an  elector,  and  shall  be  entitled  to  vote  at  all  elections. 

No  idiot  or  insane  person  shall  be  entitled  to  tbe  privileges  of  an 
elector. — Constitution  of  1851. 

Note. — Under  the  constitution  of  1802,  tbe  supreme  court  of  tbe 
State,  in  1842,  decided  that  persons  nearer  white  than  black  were 
qualified  electors,  as  being  "  white  male  inhabitants. — (Jefferys  vs. 
Ankenny,  11  0.  Rep.  372 ;  and  Thacker  vs.  Hawk,  Iden,  376.) 

In  both  these  cases  Judge  Bead  dissented,  and  the  contestant  will 
maintain  that  they  were  of  doubtful  authority  at  any  time,  and  are 
now  wholly  superseded  by  the  constitution  of  1851.  That  constitu- 
tion requiring  all  electors  to  be  as  well  "  citizens  of  the  United 
States"  as  white  males,  the  contestant  claims  that  no  person  of 
African  descent  having  any  distinct  and  visible  admixture  of  negro 
blood,  can  be  a  qualified  elector  in  Ohio,  since  no  such  person  can  be 
a  citizen  of  the  United  States.— (2  Kent's  Com.  72,  258  ;  19  Howard 
Rep.  393,  Dred  Scott  case.) 

Sec.  VII.  That  if  either  of  the  trustees,  common  councilmen  or 
clerk  of  any  township  shall  fail  to  attend  at  the  time  and  place  of 
holding  elections,  or  if  either  of  them  should  be  a  candidate  then  it 
shall  be  the  duty  of  the  electors  present  to  choose,  viva  voce,  suitable 
persons  (as  the  case  may  require)  having  the  qualifications  of  electors , 
to  act  as  judges  or  clerk  (as  the  case  may  be)  of  the  election. 

Sec.  XV.  That  if  a  ballot  shall  be  found  to  contain  a  greater 
number  of  names  for  any  office  than  the  number  of  persons  required 
to  fill  that  office,  it  shall  be  considered  fraudulent  as  to  the  whole  of 
the  names  designated  to  fill  such  office,  but  no  further. — Generai 
election  act  of  May  3,  1853.— (Swan's  Statutes,  341,  342.) 

Sbc.  II.  The  judges  of  the  election,  in  determining  the  residence  of 
a  person  offering  to  vote,  shall  be  governed  by  the  following  rules  so 
far  as  they  may  be  applicable. 

1st.  That  place  shall  be  considered  and  held  to  be  the  residence  of 
a  person  in  which  his  habitation  is  fixed,  without  any  present  inten- 
tion of  removing  therefrom  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning. 

2d.  A  person  shall  not  be  considered  or  held  to  have  lost  his  resi- 
dence who  shall  leave  his  home  and  go  into  another  State  for  tem- 
porary purposes  merely  with  an  intention  of  returning. 

3d.  A  person  shall  not  be  considered  or  held  to  have  gained  a  resi- 
dence in  any  county  of  this  State  into  which  he  shall  come  for  tem- 
forary  purposes  merely,  without  the  intention  of  making  such  county 
is  home,  but  with  the  intention  of  leaving  the  same  when  he  shall 
have  gotten  through  with  the  business  that  brought  him  into  it. 

4th.  If  a  person  remove  to  another  State  with  an  intention  to 
make  it  his  permanent  residence,  he  shall  be  considered  and  held  to 
have  lost  his  residence  in  this  State. 

5th.  If  a  person  remove  to  another  State  with  an  intention  of 
remaining  there  for  an  indefinite  time,  and  as  a  place  of  present  resi- 
dence, he  shall  be  considered  and  held  to  have  lost  his  residence  in 
this  State,  notwithstanding  he  may  entertain  an  intention  to  return 
at  some  future  period. 
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6th.  The  place  where  a  married  man's  family  resides  shall  gen- 
erally be  considered  and  held  to  be  his  residence ;  but,  if  it  is  a  place  of 
temporary  establishment  for  his  family,  or  for  transient  objects,  it 
shall  be  otherwise. 

7th.  If  a  married  man  has  his  family  fixed  in  one  place,  and 
he  does  his  business  in  another,  the  former  shall  be  considered  and 
held  to  be  his  place  of  residence. 

8th.  The  mere  intention  to  acquire  a  new  residence  without  the 
the  fact  of  removal  shall  avail  nothing  ;  neither  shall  the  fact  of  re- 
moval without  the  intention. 

9th.  If  a  person  shall  go  into  another  State,  and  while  there 
exercise  the  right  of  a  citizen  by  voting,  he  shall  be  considered  and 
held  to  have  lost  his  residence  in  this  State. 

Note. — Prior  to  the  session  of  the  legislature  in  1857  no  fixed 
period  of  residence  in  a  county,  ward,  or  township,  was  required  as  a 
qualification  for  electors.  Any  person  moving  into  a  county  on  the 
day  of  election  even,  and  declaring  that  he  had  come  in  for  the  par- 
pose  of  making  the  county  his  home,  was  allowed  to  vote.  Such  cases 
were  of  frequent  occurrence.  Residents  of  other  counties  and  districts, 
usually  unmarried  men,  "  light  to  run  away/'  were  many  times 
brought  in  to  work  at  some  trade  or  business  until  after  the  election ; 
and  under  a  facile  conscience  and  a  loose  administration  of  the  law 
were  procured  and  permitted  to  vote.  Thus  "  pipe-laying" — coloni- 
zing— was  an  easy  and  not  an  uncommon  thing ;  and  to  prove  the 
offence  next  to  impossible.  This  sad  defect  in  the  election  laws  of  the 
State  was  remedied  at  the  last  session  of  the  legislature,  and  a  thirty 
days'  residence  in  the  county  is  now  required. 

In  the  examination  of  the  evidence  it  seems  to  be  proved  by  clear, 
direct,  and  positive  testimony,  that  from  the  votes  cast  for  contestant 
there  should  be  deducted  that  of  Daniel  Tehan,  (pp.  147-151,)  Peter 
Furey,  (p.  147,)  Daniel  Brenner,  (p.  150,)  Henrv  Friday,  (p.  152,) 
Israel  Landis,  (p.  156,)  John  Ryder,  (p.  159,)  F.'H.  King,  (p.  160,) 
Wm.  H.  Rowe,  (pp.  161-2,)  L.  S.  Denins,  (p.  163,)  Geo.  B.  Rich- 
mond, (pp.  163-4-5-6,)  Jacob  Freidline,  (p.  166  etseq.,)  Stephen 
Wolf,  (p.  168,)William  Rea,  (p.  169-70,)— thirteen  votes ;  thus  making 
Campbell's  majority  32.  To  this  should  be  added  two  votes  erro- 
neously rejected  in  Harrison  township,  Montgomery  county,  (pp. 
148-9,  152-3  ;)  also  one  vote  in  Washington  township,  Montgomery 
county,  (pp.  155-6,  157-8 ;)  thus  making  the  majority  of  the  sitting 
member  (leaving  the  votes  cast  for  him  unquestioned)  35  votes. 

On  the  other  hand  it  seems  to  be  proved  by  clear,  direct,  and  posi- 
tive testimony,  that  from  the  votes  cast  for  the  sitting  member  there 
should  be  deducted  that  of  Hudson  George,  (pp.  11,  12,)  A.  H.  Rice, 
(p.  12,)  J.  T.  Sage,  (p.  36,)  Samuel  Heikes,  (p.  48,)  Geo.  Sorbray, 
(p.  55,)  W.  H.  Houghtelin,  (p.  64,)  John  White,  (p.  71,)  James 
Wright,  (p.  73,)  James  Payne,  (pp.  110, 123,)  D.  Donaldson, (p.  Ill,) 
Cyrus  Ay  res,  (pp.  114,  115,  122) — eleven  votes.  To  this  number  I 
add  two  votes  improperly  rejected  in  Lemon  township,  Butler  county, 
(p.  129,)  also  one  vote  improperly  rejected  in  Dayton,  (p.  75,)  making 
in  all  thirteen  votes,  clearly  proved  by  direct  and  positive  testimony ; 
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thus  reducing  the  majority  of  Campbell  from  thirty-five  (35)  to  twen- 
ty-two (22.) 

In  addition  to  these  votes  the  sitting  member  concedes  there  should 
be  deducted  from  his  poll  the  votes  of  J.  F.  Morris,  (p.  34,)  and  J. 
M.  Morrison,  (p.  38,)  A.  M.  Bolton,  (p.  82,^  and  Derrick  Barkalow, 
(p.  108,)  reducing  the  majority  of  the  sitting  member  to  seventeen. 

The  contestant  claims  that  there  should  be  rejected  from  the  vote  of 
the  sitting  member  twenty-three  votes,  to  wit : 

1.  Maxwell,  (p.  39  et  seq.,)  on  the  ground  of  idiocy  or  insanity. 
He  is  neither  proved  insane  nor  idiotic.  He  is  proved  to  be  a  person 
of  very  limited  intellect,  but  he  had  voted  for  two  or  three  years  pre- 
ceding without  question.  The  constitution  of  Ohio  provides  that 
"  no  idiot  or  insane  person  shall  be  entitled  to  the  privileges  of  an 
elector."  The  proof  should  clearly  show  one  or  the  other  of  these 
conditions  before  a  vote  should  be  rejected.  It  is  useless  to  prove 
"limited  intellect,"  or  "  partial  idiocy."  Were  he  shown  to  be  an 
"idiot"  his  vote  should  be  rejected,  but  he  is  not.  Besides  all  this, 
there  is  no  proof  for  whom  he  voted. 

2.  Walk,  (pp.  117,  122.)  Davidson  testifies  that  Walk  voted  in 
Lemon  township  ;  and  Conly  testified  that  Walk  told  him  on  the  night 
of  the  election  that  he  had  voted  for  Campbell ;  that  he  presumes  he 
was  not  of  age  at  the  time ;  and  had  heard  his  father  say  before  the 
election  that  Walk  would  not  be  old  enough  to  vote. 

3.  Norris  (pp.  106-7)  swears  that  he  voted  for  Campbell ;  was  not 
a  native  born  citizen  of  the  United  States,  but  was  "naturalized  in 
Cincinnati,  in  1844.  That  he  was  one  year  old  when  he  came  to  the 
country  and  twenty-two  when  naturalized. 

4.  Gottline  swears  he  voted  for  Campbell ;  that  he  was  born  in 
Canada,  and  had  been  a  resident  of  the  United  States  for  eighteen 
years ;  that  his  father  was  born  in  the  State  of  New  York,  and  resided 
in  Canada  eight  years,  and  then  returned  to  and  has  since  resided  in 
the  United  States. 

5.  Smith,  (pp.  13-14  )  Ensey  swears  he  believes  Smith  voted,  but 
J8  not  certain  ;  does  not  know  for  whom  he  voted.  Was  a  republican 
m  politics.  Told  witness  he  was  "  past  nineteen."  Henry  swears  he 
saw  him  vote.  Don't  know  his  politics  ;  heard  him  say  he  voted  the 
republican  ticket ;  don't  know  his  age  nor  when  he  came  to  the  State. 
He  voted  the  republican  ticket.  Does  not  know  that  he  voted  for 
Campbell. 

6.  Tate,  (pp.  39,  42,  44,  46.)  McGrew  swears  he  saw  Tate  vote. 
Tate's  vote  was  challenged.  Can't  tell  who  he  voted  for.  Has  al- 
ways considered  him  a  republican.  Campbell  was  on  the  republican 
ticket  for  Congress.  Tate  told  Matcher  that  he  came  into  the  town- 
ship to  vote ;  his  vote  was  challenged  by  democrats.  Dr.  James 
swears  to  a  conversation  with  Tate  about  his  leaving  the  county, 
(pp.  43-44.)     McEwen  swears  as  to  same  matter,  (pp.  45-46.) 

L  Andtrton  (p.  37)  swears  he  voted  for  Campbell.  Left  Ohio  in 
November,  1854.  Went  to  Indiana ;  remained  there  eleven  months. 
Family  returned  to  Ohio  October  1,  1855.  Went  to  Indiana  to  go 
into  business,  and  did  so ;  returned  to  Ohio  in  September,  1855,  to 
u&ke  arrangements  to  stay,  and  did  so.     Went  back  to  settle  up  busi- 
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ness  a  ad  returned  about  November  1,  1855.  Voted  in  Indiana  at 
spring  election,  1855,  and  October  10,  1855.  From  September,  1865, 
has  regarded  Dayton,  Ohio,  as  home. 

8.  Odlin,  (pp.  33-54.)  Holliday  (p.  34)  swears  that  in  September, 
1856,  Odlin  told  him  he  had  been  in  Minnesota  ;  that  he  had  taken 
up  his  residence  there  and  was  going  back.  Larue  (p.  54)  swears  he 
saw  Odlin  vote  a  republican  ticket,  and  that  Odlin  told  him  he  was  a 
republican,  and  said  he  was  going  to  vote  for  Campbell  for  Congress. 
Left  Ohio  in  summer  of  1855  ;  went  to  Wisconsin  ;  came  back  in  sum- 
mer of  1856.  Said  he  had  been  locating  lands  in  Wisconsin  and  had 
a  nice  farm  there,  and  was  going  to  live  on  it.  Took  his  family  with 
him  when  he  left  Ohio.  Is  now  in  Kansas.  Previous  to  October 
election,  1856,  said  he  resided  at  Madison,  Wisconsin. 

9.  Hartman,  (p.  59.)  Furnas  swears  he  was  at  the  polls  of  Butler 
township,  Montgomery  county.  Saw  no  one  vote  whom  he  thought 
not  entitled  to  vote.  Heard  Hartman  say  in  the  evening  of  election 
day  that  he  had  voted  a  full  republican  ticket.  That  he  was  working 
by  the  month  in  Butler  county,  and  had  been  two  or  three  months  or 
longer.  Said  he  had  not  been  in  the  State  a  year  ;  that  he  came  from 
Maryland.  Campbell  was  the  republican  candidate  for  Congress. 
Haitman's  name  is  on  the  poll  book,  No.  259.  Suppose  him  not  to  be 
a  married  man.  Knows  nothing  but  what  Hartman  said,  which  was 
that  he  had  voted  the  full  republican  ticket. 

10.  Davis,  (p.  73.)  Tilton  swears  that  he  supposes  Davis  voted  in 
the  5th  ward  of  Dayton.  The  name  of  Daniel  Davis  is  on  the  poll- 
book  of  said  ward,  (No.  320.)  Davis  is  a  warm  and  earnest  republi- 
can. Heard  Davis  say  he  never  voted  for  but  two  democrats  in  his 
life.  On  July  16  Davis  took  his  wife  and  children  and  went  on  a 
visit  to  Illinois.  Went  for  the  benefit  of  their  health,  and  intended,  if 
better  suited,  to  locate.  This  was  family  understanding  and  talk. 
Bented  land  in  Illinois  ;  put  in  wheat.  Left  his  family ;  returned ; 
sold  off  part  of  his  things  ;  packed  up  rest  and  went  off.  Thinks  he 
has  been  in  Illinois  ever  since.  Davis  asserted  he  had  not  lost  his 
vote  by  moving  to  Illinois. 

11.  Low,  (p.  81.)  Trader  swears  "they  told  me  that  as  soon  as  they 
had  delivered  him  the  copy,  &c,  he  left.  He  told  one  of  the  men 
that  he  would  '  help  Valtyndigham  out  like  hell.'  "  Thresher  swears 
(p.  81)  as  to  testimony  of  Lowe  in  another  contested  election  case. 

12.  Sharp  (pp.  66,  67,  68,  69,)  swears  he  lives  in  Mad  River  town- 
ship, Montgomery  county,  Ohio,  and  voted  for  Mr.  Campbell ;  left 
Ohio  in  spring  of  1855,  for  Indiana ;  came  back  October  15, 1855 ; 
remained  until  May  10, 1856,  went  again  to  Indiana ;  came  back  in 
July  1856,  and  has  been  in  Montgomery  county  ever  since ;  never 
went  to  Indiana  to  stay. 

13.  Finlan,  (pp.  103,  104, 105.)  Troutman  swears  Finlan  told  him 
that  he  had  voted  for  Campbell,  and  had  not  been  in  the  State  a  year  be- 
fore the  election  ;  said  he  had  voted  in  Fairfield  township,  and  it  was 
his  opinion  he  was  a  legal  voter  ;  that  he  went  to  Indiana  to  reside  if 
it  pleased  him,  but  it  did  not  and  he  returned  in  summer  of  1856 ; 
Milliken  swears  that  the  name  of  Finlan  is  on  the  poll-book. 

14.  W.  Lamb,  (pp.  108,  109.)  Giffin  swears  that  the  poll-books  of 
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the  3d  ward  in  Hamilton  show  that  W.  Lamb  made  affirmation. 
Van  Derrier  swears  he  had  several  conversations  with  Lamb  ;  in  one, 
he  said  he  had  voted  in  Kansas  in  the  spring  or  summer  of  1856  ; 
said  he  would  vote  the  republican  ticket ;  and  after  the  election,  ad- 
mitted that  he  had  voted  for  Mr.  Campbell ;  he  went  to  Kansas  in 
November,  1855  ;  located  there,  built  a  cabin,  and  left  his  family  in 
Ohio  during  the  summer,  in  Preble  county,  where  she  lived  when  he 
voted  in  Hamilton.  On  cross-examination,  says  "  his  family  did  reside 
here  (Hamilton)  then/  (when  he  left  Ohio  in  1855,)  and  do  now, 
though  Lamb  himself  is  now  absent  in  Missouri." 

15.  Coble,  (pp.  112, 117.)  McFlynn  saw  a  man  by  the  name  of  Coble 
get  a  ballot,  go  to  the  polls  and  vote ;  Coble  said  he  had  come  from 
Pennsylvania  the  last  March,  was  raised  there  and  came  here  first  in 
March,  1856  ;  said  he  made  his  home  in  Warren  county  ;  witness  ac- 
cused him  of  voting  illegally  ;  he  first  replied  that  he  did  not  vote, 
bat  said  afterwards  no  one  had  challenged  him  ;  believes  he  voted  for 
Campbell ;  saw  him  get  a  ballot  of  a  man  who  was  electioneering  for 
Campbell ;  Davidson  swears  Coble's  name  is  on  the  poll-books. 

16.  LeviNeas,  (pp.  112, 113.)  S.  M.  Neas  swears  his  son  Levi  voted, 
and  supposes  he  voted  for  Campbell  ;  that  his  son  voted  in  California 
in  1853  ;  that  they  both  went  to  California  in  November,  1852,  and 
returned  in  May  1856  ;  that  they  went  intending  to  return  to  Ohio 
before  the  Presidential  election,  and  did  return  and  vote. 

17.  A.  Drayer  (p.  118.)  W.  E.  Drayer  testifies  ;  knows  A.  Drayer, 
who  told  witness  he  voted  in  the  2d  ward  of  Hamilton,  for  Campbell ; 
a  month  before  the  election  he  went  to  Indiana,  and  took  his  utensils 
to  start  a  bakery  ;  on  the  day  of  election  he  came  back,  voted,  and 
afterwards  again  returned  to  Indiana;  he  took  his  property  with  him ; 
when  in  Ohio,  said  he  would  return  to  Indiana. 

18.  Foster,  (pp.  127,  128.)  Black  testifies,  was  judge  of  election  ; 
Foster  voted ;  he  was  sworn,  and  said  he  had  been  in  the  county  several 
days,  and  considered  it  his  home  ;  that  he  had  his  washing  done  there, 
and  considered  it  his  residence ;  general  report  said  he  left  the  county 
soon  after  the  election.  It  was  supposed  he  came  to  marry,  that  he 
did  so,  and  left  soon  after.;  had  heard  that  he  came  from  Kentucky, 
and  had  gone  back.  Hileman  swears  that  Foster  voted  for  Campbell ; 
that  after  voting,  Foster  said  he  came  to  vote,  and  had  voted  ;  that  he 
came  the  Saturday  night  previous  for  the  purpose  of  making  it  his 
residence ;  a  week  or  ten  days  after  election  witness  heard  he  had 
married  and  gone  to  Kentucky, 

19.  Fisher,  (pp.  67,  68.)  Deane  swears  Fisher  came  from  Lebanon, 
Warren  county,  five  or  six  days  before  the  election,  and  removed  to 
Miami  county  about  the  middle  of  March,  1857  ;  he  owned  no  property 
in  Montgomery  county  ;  did  not  keep  house,  rent,  or  occupy  a  farm, 
nor  was  engaged  in  any  business ;  came  with  his  son  who  lived  in 
Montgomery  county  ;  don't  know  for  whom  he  voted,  but  heard  him 
say  he  would  vote  for  Campbell,  and  expressed  himself  against  Val- 
landighani ;  his  son  was  a  Campbell  man ;  don't  know  whether  he 
came  to  vote  or  live  with  his  son  ;  he  did  live  with  his  son  until  two 
weeks  ago. 

20.  Palmer,  (p.  77.)  Kelly  swears  Palmer  voted  at  1st  ward  Day- 
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ton  ;  he  was  at  Swaynie's  hotel ;  did  not  keep  house  ;  think  he  had  not 
been  more  than  two  weeks  here  prior  to  election  ;  was  engaged  in  no 
visible  business  ;  understand  he  is  now  in  Chicago ;  went  west  between 
the  State  and  presidential  elections,  but  returned  ;  came  to  polls  with 
Swaynie,  who  is  a  friend  of  Campbell ;  Palmer  was  a  republican,  and 
politically  a  friend  of  Campbell ;  Palmer  was  a  man  of  family  and 
had  his  family  with  him  ;  he  said  under  oath  he  regarded  Dayton  as 
his  then  place  of  residence ;  Deckert  swears  that  Palmer  expressed 
gratification  at  the  news  of  Campbell's  election. 

21.  Gilliland,  (pp.  110, 123,)  Sterritt  swears  that  Gilliland  voted  in 
Ross  township,  Butler  county,  for  Campbell ;  and  that  he  swore  that 
he  was  a  voter  of  the  county  and  State ;  that  he  left  the  county  im- 
mediately after  the  election.  Morris  swears  he  was  judge  of  election  ; 
that  Gilliland  voted  ;  that  he  came  a  day  or  two  before  the  election, 
and  staid  a  day  or  two  after ;  understood  he  had  been  making 
Warren  county  his  home,  and  went  back  after  the  election ;  not 
known  to  have  since  returned.  Was  sworn  at  election,  and  said  be 
had  no  other  residence,  and  had  always  considered  that  his  home. 

22.  HaU,  (pp.  Ill,  119,)  Giffen  swears  that  the  poll  books  of  the 
third  ward,  in  Hamilton,  show  that  H.  H.  Hall  voted  there.  Gill- 
more  swears  Hall  told  him  he  voted  for  Campbell,  and  that  he  had 
come  from  Toledo,  got  off  the  boat,  went  to  the  polls,  and  voted,  and 
went  away  within  two  months  after  the  election  ;  said  he  got  off  the 
boat  and  came  here  to  vote. 

^  23.  Ogden,  (pp.  124,  130.)  McGehan  swears  that  at  the  time  of  elec- 
tion he  made  his  home  in  Springdale,  Hamilton  county,  and  told 
witness  he  voted  in  the  city  of  Hamilton,  and  for  Campbell.  He  was 
a  single  man.  Lilly  swears  Ogden's  name  is  on  thejwll  books  of  the 
third  ward,  in  Hamilton. 

The  contestant  also  claims  that  some  fifteen  mulattoes  and  persons 
of  color,  to  wit :  A.  J.  Anderson,  J.  M.  Mitchell,  Reuben  Redmond, 
James  E.  Robbins,  (pp.  105,  121,)  J.  0.  Robbins,  A.  Proctor,  Thomas 
Tester,  E.  S.  Jones,  Evan  Hoffman,  Arthur  Hoffman,  C.  H.  Cowan, 
Robert  Goings,  W.  Griffith,  W.  Lawrence,  W.  Huffman,  and  Alfred 
Huffman,  voted  for  Campbell,  and  that  their  votes  were  illegal,  and 
should  be  excluded,  (pp.  125,  126,  127.) 

It  appears  that  the  names  of  the  first  four  are  found  on  the  poll- 
books  of  the  second  ward  of  Hamilton,  and  the  last  twelve  named  are 
found  on  the  poll-books  of  Oxford  township,  Butler  county. 

Anderson  swears  that,  from  the  statement  of  his  mother,  be  pre- 
sumes she  had  one-fourth  part  African  blood  in  her  veins ;  that  his 
mother's  father  was  white,  and  her  mother  Indian  or  African,  and 
that  the  father  of  witness  was  a  white  man,  and  that  witness  voted 
for  Campbell.  He  also  swears  that  there  is  a  visible  admixture  of 
African  blood  in  Redmond,  and  he  believes  Redmond  voted  for  Camp- 
bell. He  also  swears  he  believes  Mitchell  voted  for  Campbell,  and 
that  there  is  no  visible  admixture  of  African  blood  in  him,  (p.  121) 
Milliken  swears  (p.  105)  that  there  was  a  visible  admixture  of  African 
blood  in  them  all. 

Mollyneaux  (p.  125)  swears  the  last  twelve  are  mulattoes  and  per- 
sons of  color.    He  says  the  democrats  opposed,  and  the  republicans 
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fevored,  their  voting  ;  did  not  see  any  of  the  votes  challenged.  Ring- 
wood  swears  that  the  friends  of  Campbell  took  the  usual  part  that 
men  do  to  get  up  their  friends  to  vote.  He  says:  "So  far  as  my 
knowledge  extends,  (and  I  saw  three  or  four  go  up  to  the  polls,)  they 
were  attended  to  the  polls  by  the  friends  of  L.  D.  Campbell.  One  of 
them  (Lawrence)  admitted,  in  conversation  with  me,  that  he  had  voted 
for  Campbell  for  Congress,  and  advocated  his  election."  He  thinks 
these  mulattoes  are  persons  with  a  visible  admixture  of  negro  blood. 

It  seems  clearly  proved  that  Anderson  voted  for  Campbell,  and  one 
witness  swears  that  Lawrence  admitted  that  he  had  voted  for  Camp- 
bell. These  are  the  only  mulattoes  that  are  in  any  manner  proved  to 
have  voted  for  him.  Anderson  swears  that  he  believes  Redmond  and 
Mitchell  voted  for  him,  but  does  not  give  the  ground  of  his  belief. 
Molyneaux  saw  three  or  four  go  to  the  polls  attended  by  friends  of 
Campbell.  As  to  the  rest  of  these  "  mulattoes  or  persons  of  color," 
the  candidate  for  whom  they  voted  is  left  to  the  merest  conjecture. 

Of  the  twenty-three  votes  above  referred  to  claimed  by  contestant 
as  being  illegal,  and  having  been  cast  for  Campbell,  the  testimony 
seems  quite  strong  and  conclusive  that  Walk,  Tate,  Anderton,  Odlin, 
Hartman,  W.  Lamb,  Drayer,  and  Ogden,  (eight  votes,)  did  vote  for 
Campbell,  and  that  they  were  not  legal  yotes. 

The  proof  is  neither  clear  nor  regular,  but  it  strongly  tends  to 
prove  that  Nor r is,  Smith,  Davis,  Foulan,  Gilliland,  and  Hall,  were 
not  legal  voters,  and  that  while  in  regard  to  Maxwell,  Gosline,  Lowe, 
Sharpe,  Coble,  Levi,  Neas,  Foster,  Fisher,  and  Palmer,  it  is  too  slight 
to  justify  a  rejection  of  their  votes,  or  too  doubtful  as  for  whom  they 
were  cast  to  warrant  upon  it  the  unseating  of  a  member,  and  the 
bestowal  of  his  place  upon  another. 

While,  from  a  view  of  the  whole  case,  it  is  impossible  to  satisfy  the 
mind  that  the  contestant  has  by  strictly  legal  proofs  shown  himself 
entitled  to  the  seat,  yet  he  has  certainly  brought  the  right  of  the  sitting 
member  to  the  severest  question.  It  has  been  held  that  where  "  a 
person  holds  a  certificate  of  election  he  ought  to  keep  his  seat  till  it  is 
shown  that  he  is  not  entitled  to  it."  But  what  shall  be  sufficient  to 
show  this?  The  mere  fact  that  the  returning  officers  or  false  votes 
have  given  to  one  the  certificate  ought  not  justly  to  endow  him  with 
superior  rights  or  privileges  than  he  who  questions  such  returns  or 
votes.  Would  it  not  be  more  just  that  the  parties  stand  on  equal 
rights,  and  in  the  same  position,  as  though  both  had  presented  them- 
selves at  the  same  time,  and  under  the  same  circumstances,  and 
claimed  the  seat  ?  Then  if  we  are  unable  to  decide  between  their 
rights  we  refer  them  back  to  their  constituents.  To  give  the  sitting 
member  superior  advantages  is  offering  a  premium  for  false  returns 
and  fraudulent  votes.  I  prefer  to  consider  them  as  standing  on  equal 
ground. 

In  deciding  questions  of  contested  election  it  is  often  difficult  to 
reach  a  conclusion  that  shall  be  unobjectionable  and  command  general 
assent.  This  is  more  difficult  where  elections  are  by  secret  ballot  than 
where  they  are  viva  voce,  for  in  the  latter  case  the  poll-books  show 
unerringly  not  only  who  voted,  but  for  whom  the  votes  were  cast. 
When  the  voting  is  by  ballot,  after  a  given  vote  is  proved  to  be  illegal, 
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the  great  difficulty  still  is  to  show  for  whom  it  was  cast ;  so  great  is 
this  difficulty  that  it  is  proposed  to  resort  to  statements  of  the  char- 
acter of  hearsay,  (because  not  given  under  oath  and  uttered  by  third 
persons,)  to  show  for  whom  votes  were  cast.  This  is  dangerous 
evidence,  but  from  the  necessity  of  the  case  it  is  insisted  that  it  should 
be  received.  If  it  should  be  done,  it  should  be  with  the  greatest 
caution. 

The  legality  of  each  vote  forms  a  question  by  itself,  and  where 
seventy  or  eighty  of  these  votes  are  in  question,  it  is  next  to  impossible 
to  agree  upon  the  legality  of  each,  and  yet  the  ruling  upon  one  of  them 
is  to  determine  the  case.  The  legality  of  each  vote  must  be  settled ; 
each  perhaps  involves  questions  of  law  and  fact  mixed  up  in  inextri- 
cable confusion,  and  to  be  settled  by  reference  to  rules  of  law  and  evi- 
dence, and  by  circumstantial  or  hearsay  testimony,  often  given  by 
heated  and  interested  partisans.  The  whole  testimony  is  not  to  be 
weighed  as  in  a  case  at  law,  but  each  vote  must  be  scrutinized  and 
determined  with  mathematical  certainty.  As  it  is  next  to  impossible 
to  reach  such  conclusions,  party  zeal  generally  comes  in  to  aid  the  hesi- 
tating judgment,  and  the  Journals  of  this  House  will  show  that  the 
views  of  members,  as  to  the  legality  or  direction  of  votes,  and  every 
thing  connected  with  elections,  have  too  often  been  determined  by  the 
party  medium  through  which  they  have  been  viewed. 

It  is  quite  easy  to  seize  upon  vote  after  vote,  and  with  dogmatic 
confidence  accept  or  reject  them  as  our  impulses  may  incline,  but  it  is 
a  severe  task  to  go  through  with  an  extended  investigation  and  arrive 
at  conclusions  entirely  satisfactory  to  the  mind  that  justice  has  been 
done.  A  large  number  of  votes  may  be  in  dispute,  and  upon  the  ad- 
missibility of  each  the  best  legal  minds  and  most  impartial  judgment 
may  differ.  We  may  adopt  principles  of  construction  and  rules  of 
evidence,  (without  which  we  cannot  proceed  in  our  investigations  a 
step,)  but  even  then  we  may  be  balked  with  the  constantly  recurring 
inquiry,  whether  the  matters  presented  come  within  our  rules  and  are 
admissible  or  otherwise.  And  when  we  have  concluded  our  exami- 
nation, according  to  the  principles  and  rules  we  have  adopted,  and  are 
brought  to  a  result,  even  then  our  minds  are  often  impressed  with  a 
conviction  that  a  true  and  just  conclusion  would  be  the  reverse  of  that 
to  which,  by  our  own  rules,  we  have  been  forced. 

In  reviewing  the  important  questions  connected  with  this  case,  I 
have  discarded  all  technicalities,  and  endeavored  to  reach,  through 
testimony  admissible  under  well  settled  rules  of  evidence,  a  satisfactory 
decision  ;  yet,  I  have  been  unable  to  find  sufficient  to  warrant  me  in 
pronouncing  the  contestant  entitled  to  the  seat  of  the  contestee ;  at 
the  same  time  there  are  such  facts  and  circumstances,  some  of  them 
mixed  up,  it  is  true,  with  opinions  and  hearsay  testimony,  as  to 
amount  almost  to  a  conviction  that  he  is  so. 

'I  he  question  then  presents  itself,  will  the  House,  in  this  state  of 
doubt  and  uncertainty,  arbitrarily  decide  in  favor  of  one  or  the  other 
of  these  parties,  when  it  is  as  liable  to  decide  wrong  as  right  ?  or  will 
it  refer  the  case  back  to  the  people  for  their  decision  ?  When  the  ver- 
dict is  questioned,  poll  the  jury.  This  has  very  often  been  done  in 
cases  less  doubtful  than  this.     And  fortunately  it  can  be  done  here 
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without  serious  public  inconvenience.  The  present  session  of  Congress 
is  near  its  close.  But  a  few  days  of  service  remain  prior  to  the  next 
regular  election  in  Ohio,  when  this  contest  can  be  settled  by  the  people 
without  extra  trouble  or  expense,  and  settled  in  accordance  with  their 
own  wishes.  Believing  that  such  mode  of  decision  is,  under  the  cir- 
cumstances, the  only  proper  one,  the  undersigned  thinks  that  the  seat 
should  be  declared  vacant,  and  the  governor  of  Ohio  notified  thereof. 

THOS.  L.  HARRIS. 
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APPENDIX. 

No.  I. 
Notice  of  contest. 

Dayton,  Ohio,  December  24, 1856. 

Sir  :  You  will  take  notice  that  I  will  contest  your  right  to  a  seat 
in  the  House  of  Representatives  as  the  member  from  the  third  con- 
gressional district  of  Ohio  in  the  thirty-fifth  Congress,  the  grounds  of 
contest  being  as  follows : 

1.  That,  at  the  election  held  on  the  14th  day  of  October,  1856,  in 
counting  out,  sundry  ballots  were  rejected  by  the  judges  of  election 
which  should  have  been  counted  for  me. 

2.  That,  in  counting  out,  sundry  ballots  were  counted  by  the  judges 
of  election  for  you  which  should  have  been  rejected. 

3.  That  sundry  persons  were  permitted  to  vote  for  yon  in  townships 
and  wards  of  which  they  were  not  legal  residents. 

4.  That  sundry  qualified  electors  who  offered  to  vote  for  me,  and 
who  were  legal  residents  of  the  ward  or  township  in  which  they  offered 
to  vote,  were  wrongfully  refused  their  votes,  on  the  ground  of  non- 
residence  in  the  ward  or  township. 

5.  That  sundry  persons,  not  legal  residents  or  electors  of  Mont- 
gomery county,  were  permitted  to  vote  for  you  in  said  county,  while 
sundry  others,  legal  residents  and  electors  thereof,  who  offered  to  vote 
for  me,  were  illegally  rejected. 

6.  That  sundry  persons,  not  legal  residents  or  electors  of  Preble 
county,  were  permitted  to  vote  for  you  in  said  county,  while  sundry 
others,  legal  residents  and  electors  thereof,  who  offered  to  vote  for  me, 
were  illegally  rejected. 

7.  That  sundry  persons,  not  legal  residents  or  electors  of  Butler 
county,  were  permitted  to  vote  for  you  in  said  county,  while  sundry 
others,  legal  residents  and  electors  thereof,  who  offered  to  vote  forme, 
were  illegally  rejected. 

8.  That  sundry  electors  were  permitted  to  vote  for  you  more  than 
once  at  said  election. 

9.  That  sundry  qualified  electors  were,  by  threats,  procured  to  vote 
for  you,  who,  but  for  said  threats,  would  have  voted  for  me  ;  and  sun- 
dry other 8,  qualified  electors,  were,  by  threats,  deterred  from  voting 
for  me,  who,  but  for  such  threats,  would  have  so  voted 

10.  That  sundry  qualified  electors,  some  not  able  to  read  at  all,  and 
sundry  others  not  able  to  read  the  English  language,  were  fraudu- 
lently furnished  with  ballots  which  they  were  led  to  believe,  and  did 
believe,  contained  my  name,  while,  in  fact,  said  ballots  contained 
yours,  or  were  blank ;  by  reason  whereof  said  electors  were  prevented 
from  voting  for  me,  as  they  intended. 

11.  That,  in  the  second  ward  of  the  city  of  Dayton,  John  B.  Chap- 
man, one  of  the  council  men  of  said  city  for  said  ward,  declined  to  serve 
as  a  judge  of  said  election,  and,  of  his  own  authority,  and  without  any 
choice,  viva  voce  or  otherwise,  by  the  electors  present,  appointed  Stith 


OHIO  CONTESTED  ELECTION.  33 

M.  Sullivan  to  act  as  judge  of  election  in  his  place,  objection  to  his 
(said  Chapman 's)  right  to  appoint  being  at  the  time  made  by  electors 
present. 

12.  That  sundry  persons,  not  of  the  age  of  twenty-one  years,  were 
permitted  to  vote  for  you. 

13.  That  sundry  persons,  not  residents  of  the  State  one  year  next 
preceding  the  election,  were  permitted  to  vote  for  you. 

14.  That  sundry  persons,  idiot  and  insane,  were  permitted  to  vote 
for  you. 

15.  That  sundry  persons,  not  "  white  male  citizens  of  the  United 
States/'  were  permitted  to  vote  for  you. 

16.  That  Alfred  J.  Anderson,  John  M.  Mitchell,  James  Bobbins, 
Reuben  Redman,  Thomas  Tester,  John  D.  Bobbins,  Alexander  Proc- 
tor, Cyrus  H.  Co  wen,  Robert  Goings,  W.  Griffith,  and  twenty-two 
others,  mulattoes  and  persons  of  color,  not  qualified  electors  of  Ohio 
under  the  constitution  and  laws  thereof,  were  permitted  to  vote  for 
you. 

17.  That  sundry  persons,  not  having  all  the  legal  and  constitutional 
qualifications  of  electors,  were  permitted  to  vote  for  you. 

18.  That  sundry  persons,  having  all  the  legal  and  constitutional 
qualifications  of  electors  within  this  State,  and  who  offered  to  vote  for 
me,  were  rejected. 

19.  That  other  irregularities,  defects,  and  illegalities  were  permitted 
or  occurred  in  conducting  said  election,  whereby  my  rights  as  a  can- 
didate were  prejudiced. 

You  will  further  take  notice  that  I  claim  to  have  received  a  majority 
of  all  votes  legally  cast  at  said  election,  and  that  I  am  therefore 
legally  entitled  to  represent  the  qualified  electors  of  the  third  con- 
gressional district  of  Ohio  in  the  thirty-fifth  Congress. 

C.  L.  VALLANDIGHAM. 

Hon.  Lkwis  D.  Campbell. 

Before  the  undersigned  authority  personally  came  Stephen  Crane, 
this  29th  day  of  December,  1856,  ana  made  his  solemn  oath  that  he 
this  day  served  the  foregoing  notice  upon  the  Hon.  Lewis  D.  Camp- 
bell by  delivering  to  him  personally  a  true  copy  thereof. 

STEPHEN  CBANE. 

Sworn  to  and  subscribed  before  me,  this  29th  day  of  December,  1856. 

JOHN  S.  HOLLINGSHEAD, 
Notary  Public. 

B. 

Anstver  of  Mr.  Campbell. 

Washington,  January  19,  1857. 

Sib  :  Tour  communication,  dated  December  24,  1856,  purporting 
to  be  a  notice  that  you  will  contest  my  right  to  a  seat  in  the  House  of 
Bepresentatives  as  the  member  from  the  third  congressional  district 
in  the  thirty-fifth  Codgress,  and  specifying;  "  19  "  grounds,  was  handed 
to  me  in  this  city  some  days  after  its  date  by  Mr.  Crane,  (who  informed 
me  that  he  did  so  at  the  instance  of  Hpn.  George  E.  Pugh.) 

H.  Bep.  Com.  380 3 
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For  answer,  I  deny  the  several  allegations  therein  stated,  and  give 
you  two  reasons  why  I  shall  insist  upon  my  right  to  said  seat. 
1.  I  hold  a  certificate  in  the  following  words,  viz : 

UNITED  STATES  OP  AMERICA. 

The  State  op  Ohio,  Executive  Office  : 

I,  Salmon  P.  Chase,  governor  and  commander-in-chief  of  the  State 

of  Ohio,  do  hereby  certify  that,  at  the  annual  election  held  on  the 

second  Tuesday  of  October  last,  Lewis  D.  Campbell  was  duly  elected 

a  representative  in  the  thirty-fifth  Congress  of  the  United  States  from 

the  third  congressional  district  in  the  State  aforesaid. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name,  and 

caused  the  great  seal  of  the  State  of  Ohio  to  be  hereunto 

[l.  s.]      affixed,  at  the  city  of  Columbus,  this  sixth  day  of  December, 

A.  D.  1856. 

S.  P.  CHASE. 
J.  H.  Baker,  Secretary  of  State. 


2.  At  said  election  a  majority  of  the  qualified  electors  of  said 
district  voted  for  me  and  against  you.  I  give  you  "23"  specifications 
of  the  proof  which  it  is  my  purpose  to  make  during  the  proposed  con- 
test, viz : 

1.  That  divers  persons  who  were  not  qualified  electors  voted  for  yon. 

2.  That  divers  persons  who  were  qualified  electors  were  prevented 
from  voting  by  the  decisions  of  the  judges  of  the  election  wno  would 
have  voted  for  me. 

3.  That  ballots  were  counted  for  you  which  should  have  been 
counted  for  me. 

4.  That  ballots  which  were  given  for  me,  and  received  by  the  judges 
of  the  election,  were  not  counted. 

5.  That,  in  some  of  the  townships  and  wards,  more  votes  were 
counted  for  you  than  there  were  ballots  with  your  name  upon  them. 

6.  That,  in  some  of  the  townships  and  wards,  a  less  number  of 
votes  were  counted  for  me  than  there  were  ballots  lawfully  given  with 
my  name  upon  them. 

7.  That  persons  half  negro,  or  more,  voted  for  you. 

8.  That  persons  not  half  white,  and  part  negro,  voted  for  you. 

9.  That  persons  half  white,  and  more,  entitled,  under  the  laws  and 
decisions  of  the  courts  of  Ohio,  to  the  right  of  suffrage,  who  would 
have  voted  for  me,  were  refused  the  exercise  of  that  right  by  the 
judges  of  the  election. 

10.  That  unnaturalized  foreigners  voted  for  you. 

11.  That  foreigners  voted  for  you  on  the  presentation  of  naturaliza- 
tion papers  which  had  been  fraudulently  obtained,  and  who,  therefore, 
had  not  acquired  the  right  to  vote. 

12.  That  foreigners  voted  for  you  on  the  presentation  of  naturalisa- 
tion papers  which  had  been  issued  by  persons  having  no  lawful 
authority  to  issue  the  same,  and  through  which,  therefore,  they  ac- 
quired no  right  to  vote. 

13.  That  persons  of  foreign  birth  who  had  never  taken  the  oath  of 
allegiance  to  the  government  of  the  United  States  voted  for  you. 

14.  That  persons  who  could  not  read  the  ballots,  and  who  intended 
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to  vote  for  me,  were,  through  fraud  and  misrepresentation,  made  to 
vote  for  yon. 

15.  That  persons  having  voted  for  you  in  one  of  the  townships  or 
wards,  afterwards,  on  the  same  day,  voted  for  you  in  one  or  more  of 
the  townships  or  wards. 

16.  That  qualified  voters,  who  were  infirm  from  age  or  sickness, 
went  to  the  polls  to  vote  for  me,  and  were  prevented  from  delivering 
their  ballots  to  the  judges  by  disorderly  bystanders. 

17.  That,  in  some  of  the  townships  and  wards,  persons  acted  as 
judges  and  clerks  of  the  election  who  had  not  been  chosen  and  qual- 
ified according  to  law. 

18.  That,  in  some  of  the  townships  and  wards,  the  judges  certified 
that  a  greater  number  of  votes  had  been  given  for  you  than  they  had 
received  ballots  with  your  name  upon  them,  and  that  a  less  number 
had  been  given  for  me  than  they  had  received  ballots  with  my  name 
upon  them. 

19.  That,  in  the  returns  made  to  the  county  clerks,  the  certificates 
showed  that  you  had  a  greater  number  of  votes  than  you  had  actually 
received,  and  that  I  had  a  less  number  than  I  had  actually  received. 

20.  That,  in  some  of  the  townships  and  wards,  the  polls  were  opened 
before,  and  continued  open  after,  the  hours  prescribed  by  law. 

21.  That  persons,  after  voting  for  you  in  one  township  or  ward  on 
the  same  day,  voted  for  you  in  the  same  or  in  other  townships  or  wards. 

22.  That  large  sum  of  money,  raised  for  that  or  a  like  purpose  in 
the  cities  of  Washington,  D.  C,  and  Baltimore,  Maryland,  and  else- 
where, were  expended  in  procuring  for  you  the  votes  of  persons  who 
were  non-residents  of  the  district,  .and  others  not  qualified  voters. 

23.  That  I  am  the  representative  dect  of  the  qualified  voters  of  the 
third  congressional  district  of  Ohio  in  the  thirty-fifth  Congress  of  the 
United  States,  and  that  you  have  no  right  to  deprive  me  of  my  seat 

LEWIS  D.  CAMPBELL. 

[Endorsement.] 

"Dayton,  Ohio,  January  27,  1857. 
Received  this  answer  by  the  hands  of  Thomas  C.  Mitchell,  esq. 

"CLEMENT  L.  VALLANDIGHAM." 


No.  II. 

POLL-BOOKS. 

Laws  of  New  Jersey. 

Sec.  9.  Every  voter  shall  openly  and  in  full  view  deliver  his  or  her 
ballot  (which  shall  be  a  single  written  ticket  containing  the  names  of 
the  person  or  persons  for  whom  he  or  she  votes)  to  the  said  judge,  or 
either  of  the  inspectors,  who,  on  receipt  thereof,  shall,  with  an  audible 
voice,  pronounce  the  name  of  such  voter,  and,  if  no  objection  is  made 
to  the  voter,  put  the  ballot  immediately  into  the  election  box,  and  the 
clerk  of  the  election  shall  thereupon  take  down  the  name  of  such  voter 
in  a  book,  or  poll-list,  to  be  provided  for  the  purpose ;  and  if  an  ad- 
journment of  the  poll  shall  take  place  during  the  election,  the  aperture 
in  the  top  of  the  box  shall  be  secured  by  the  bolt  aforesaid,  and  the 
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names  on  the  poll-list  shall  be  counted,  and  the  number  put  down  in 
writing,  and  the  said  list  locked  in  the  box,  and  the  keys  kept  separate 
by  two  of  the  persons  hereby  appointed  to  conduct  the  election. 

Sec.  10.  At  the  close  of  the  poll,  the  aperture  in  the  lid  of  the  box  shall 
be  covered  in  the  manner  aforesaid,  and  the  poll-list  shall  be  signed 
by  the  said  judge  and  inspectors,  or  any  two  of  them,  and  also  by  the 
said  clerk,  and  the  names  contained  therein  shall  be  numbered,  and 
the  number  put  down  in  writing ;  after  which,  the  box  shall  be  opened 
and  the  ballots  therein  contained  taken  out,  one  at  a  time,  by  any  one 
of  the  persons  hereby  appointed  to  conduct  the  election,  who  shall  call 
out  distinctly,  while  the  ballot  remains  in  his  hands,  the  names  con- 
tained  therein,  and  for  what  offices,  and  then  deliver  the  same  to  one 
of  the  other  persons  associated  with  him  by  this  law,  who  shall  dis- 
tinctly read  off  and  file  the  same,  and  the  clerk  shall  enter  in  distinct 
columns  all  the  names  contained  in  each  ballot  and  for  what  offices, 
and  so  on  in  like  manner  with  the  rest  of  the  ballots  contained  in  the 
box  to  the  amount  of  the  number  of  names  contained  in  the  poll-list ;  and 
if  it  shall  so  happen  that  there  are  a  greater  number  of  ballots  than 
there  are  names  on  the  poUrlist,  then  no  more  ballots  shall  be  examined 
and  enumerated  than  will  amount  to  the  number  of  names  on  thepdlr 
list;  and  if  two  or  more  ballots  shall  be  found  folded  or  rolled  up  to- 
gether, or  if  a  ballot  shall  contain  more  names  than  it  ought  to  con- 
tain, or  otherwise  appear  to  be  fraudulent,  such  ballot  or  ballots  shall 
not  be  estimated,  but  shall  be  rejected  as  utterly  void,  and  as  many 
numbers  shall  be  deducted  from  the  amount  of  the  poll-list  as  shall  to 
equal  to  the  number  of  ballots  so  rejected  ;  and  after  the  examination 
of  the  ballots  shall  be  completed,  the  number  of  votes  for  each  candi- 
date shall  be  carefully  cast  up  by  the  said  clerk,  under  the  inspection 
of  the  persons  hereby  empowered  to  conduct  the  election,  or  any  two 
of  them,  and  be  publicly  declared  unto  the  people  present. 

Sbo.  13.    *******    And  the  said  judge  and  inspectors, 

or  any  two  of  them,  shall  likewise  prepare  and  execute  under  their 
hands  and  seals  a  duplicate  certificate  of  such  election,  which  shall  be 
fled  in  the  office  of  the  town  clerk,  together  with  the  jwU-Kst  of  the  elec- 
tion, to  be  used  as  occasion  mat  requike  ;  in  all  which  certificates  the 
number  of  votes  for  each  candidate  shall  be  written  in  words  at  length, 
and  not  in  figures. — (Elmer's  Digest,  page  153,  154.) 

Ohio  Laws. 

Sec  10.  That  the  judge  to  whom  any  ticket  shall  be  delivered  shall, 
upon  the  receipt  thereof,  pronounce,  with  an  audible  voice,  the  name 
of  the  elector,  and  if  no  objections  be  made  to  him,  and  the  judge  be 
satisfied  that  the  elector  is  a  citizen  of  the  United  States,  and  legally 
entitled,  according  to  the  constitution  and  laws  of  this  State,  to  vote 
at  the  election,  he  shall  immediately  put  the  ticket  in  the  box,  with- 
out inspecting  the  names  written  thereon  ;  and  the  clerks  of  the  dedio* 
shall  enter  the  name  of  the  elector  and  number  in  the  pott-books,  agreea- 
bly to  the  form  pointed  out  in  t^e  eighteenth  section  of  this  act. 

Sec.  11.  That,  at  the  close  of  the  polls,  the  poll-books  shall  be 
signed  by  the  judges  and  attested  by  the  clerks,  and  the  names  there** 
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contained  shall  be  counted  and  the  number  set  down  at  the  foot  of  the 
poll-books,  in  the  manner  hereinafter  provided  in  the  form  of  the  poll* 
books. 

Sbo.  12.  That,  after  the  poll-books  are  signed  in  the  manner  herein- 
after contained  in  the  form  of  the  poll-books,  the  ballot-boxes  shall  be 
opened,  and  the  ballots  or  tickets  therein  contained  shallbe  taken  out, 
one  at  a  time,  by  one  of  the  judges,  who  shall  read  distinctly,  while 
the  ticket  remains  in  his  hand,  the  name  or  names  therein  contained, 
and  then  deliver  it  to  the  second  judge,  who  shall  string  it  on  a  thread 
and  carefully  preserve  the  same.  The  same  method  shall  be  observed 
in  respect  to  each  of  the  tickets  taken  out  of  the  ballot-box  until  the 
vmber  taken  out  of  the  ballot-box  is  equal  to  the  number  of  names  on  the 
poU-books. 

Sec.  19.  That,  after  canvassing  the  votes  in  the  manner  aforesaid, 
the  judges,  before  they  disperse,  shall  put  under  cover  one  of  the  pott- 
hooks,  seal  the  same,  and  direct  it  to  the  clerk  of  the  court  of  common 
fleas  of  the  county  where  the  return  is  to  be  made ;  and  the  poll-book 
thus  Bealed  and  directed  shall  be  conveyed  by  one  of  the  judges,  to  be 
determined  by  lot,  if  they  cannot  agree  otherwise,  to  the  clerk  of  the 
court  of  common  pleas  of  the  county,  at  his  office,  within  two  days 
from  the  day  of  the  election,  and  the  other  pott-book,  when  the  same  is 
*ot  otherwise  disposed  of  by  this  act,  shall  be  deposited  with  the  township 
cferi  or  clerk  of  the  election  district  (as  the  case  may  be)  within  three 
days  from  the  day  of  the  election,  there  to  remain  for  the  use  of  the  per- 
***  who  may  choose  to  inspect  the  same. 


No.  m. 

Extracts  from  the  constitution  and  laws  of  Ohio. 

Constitution,  article  IV,  section  1.  In  all  elections,  oil  white  male 
inhabitants  above  the  age  of  twenty-one  years,  having  resided  in  the 
8tate  one  jrear  next  preceding  the  election,  and  who  have  paid  or  are 
charged  with  a  State  or  county  tax,  shall  enjoy  the  right  of  an  elector ; 
but  no  person  shall  be  entitled  to  vote  except  in  the  county  or  district  in 
which  he  shall  actually  reside  at  the  time  of  the  election. — (Constitu- 
tion of  1802.) 

Constitution,  article  V,  section  1.  Every  white  male  citizen  of  tlie 
United  States  of  the  age  of  twenty-one  years,  who  shall  have  been  a 
resident  of  the  State  one  year  next  preceding  the  election,  and  of  the 
county,  township,  or  ward  in  which  he  resides  such  time  as  may  be 
provided  by  law,  shall  have  the  qualifications  of  an  elector,  and  be 
entitled  to  vote  at  all  elections. 

Sec.  2.  All  elections  shall  be  by  ballot. 

Bibc.  6.  No  person  in  the  military,  naval,  or  marine  service  of  the 
United  States  shall,  by  being  stationed  in  any  garrison  or  military  or 
naval  station  within  the  State,  be  considered  a  resident  of  this  State. 

8k.  6.  No  idiot  or  insane  person  shall  be  entitled  to  the  privileges 
of  an  elector. — (Constitution  of  1851.) 
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Sbo.  7.  That  if  either  of  the  trustees,  common  councilmen,  or  clerk 
of  any  township  shall  fail  to  attend  at  the  time  and  place  of  holding 
elections,  or  if  either  of  them  should  be  a  candidate,  then  it  shall  be 
the  duty  of  the  electors  present  to  choose,  viva  voce,  suitable  persons, 
(as  the  case  may  require,)  having  the  qualifications  of  electors,  to  act 
as  judges  or  clerk  (as  the  case  may  be)  of  the  election. 

Sec.  15.  That  if  a  ballot  shall  be  found  to  contain  a  greater  number 
of  names  for  any  office  than  the  number  of  persons  required  to  fill  that 
office,  it  shall  be  considered  fraudulent  as  to  the  whole  of  the  names 
designated  to  fill  such  office,  but  no  further. — (General  election  act  of 
May  3,  1853.     Swan's  Statutes,  341,  342.) 

Sec.  2.  The  judges  of  the  election,  in  determining  the  residence  of  a 
person  offering  to  vote,  shall  be  governed  by  the  fallowing  rules,  so 
far  as  they  may  be  applicable : 

First.  The  place  snail  be  considered  and  held  to  be  the  residence  of 
a  person  in  which  his  habitation  is  fixed,  without  any  present  inten- 
tion of  removing  therefrom,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning. 

Second.  A  person  shall  not  be  considered  or  held  to  have  lost  his 
residence  who  shall  leave  his  home  to  go  into  another  State  for  tempo- 
rary purposes  merely,  with  an  intention  of  returning. 

Third.  A  person  shall  not  be  considered  or  held  to  have  gained  a 
residence  in  any  county  of  this  State  into  which  he  shall  come  for 
temporary  purposes  merely,  without  the  intention  of  making  such 
county  his  home,  but  with  the  intention  of  leaving  the  same  when  he 
shall  have  gotten  through  with  the  business  that  brought  him  into  it. 

Fourth.  If  a  person  remove  to  another  State  with  an  intention  to 
make  it  his  permanent  residence,  he  shall  be  considered  and  held  to 
have  lost  his  residence  in  this  State. 

Fifth.  If  a  person  remove  to  another  State  with  an  intention  of 
remaining  there  for  an  indefinite  time  and  as  a  place  of  present  resi- 
dence, he  shall  be  considered  and  held  to  have  lost  his  residence  in 
this  State,  notwithstanding  he  may  entertain  an  intention  to  return 
at  some  future  period. 

Sixth.  The  price  where  a  married  man's  family  resides  shall  gene- 
rally be  considered  and  held  to  be  his  residence ;  but  if  it  is  a  place  of 
temporary  establishment  for  his  family,  or  for  transient  objects,  it 
shall  be  otherwise. 

Seventh.  If  a  married  man  has  his  family  fixed  in  one  place  and  he 
does  his  business  in  another,  the  former  shall  be  considered  and  held 
to  be  his  place  of  residence. 

Eighth.  The  mere  intention  to  acquire  a  new  residence  without  the 
fact  of  removal  shall  avail  nothing,  neither  shall  the  fact  of  removal 
without  the  intention. 

Ninth.  If  a  person  shall  go  into  another  State,  and  while  there 
exercise  the  right  of  a  citizen  by  voting,  he  shall  be  considered  and 
held  to  have  lost  his  residence  in  this  State: — (Act  of  March  20, 1841. 
Swan's  Statutes,  351.) 

Sec.  14.  That  whenever  two  or  more  ballots  are  found  folded  or 
rolled  together,  it  shall  be  conclusive  evidence  of  their  being  fraudu- 
ent.— (Act  of  1862.    Swan's  Statutes,  342.) 
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No.  IV. 
Broad  Seal  case — Colored  Voters. 

Jacob  W.  Davis,  a  witness  sworn  on  the  part  of  John  8.  Aycrigg 
and  others,  saith :  I  am  town  clerk  for  the  township  of  Mansfield, 
and  was  in  1838.  I  have  the  poll-list  here ;  the  names  of  Isaac  N. 
Zerwilliger,  Charles  T.  Poole,  James  Wamsley,  William  V.  Schure- 
man,  and  Christopher  Patterson,  usually  called  Eke,  (on  the  assessor's 
duplicate  it  is  Ezekiel}  are  on  the  poll-list.  I  was  present  when 
Patterson  came  forward  to  vote  ;  he  was  challenged.  I  am  not  able 
to  tell  by  whom,  but  it  strikes  me  by  Peter  T.  B.  van  Doren.  I  can't 
say  that  Imla  Drake  was  in  favor  of  him  ;  I  recollect  George  Bichey 
opposed  him ;  I  don't  know  what  Bichey's  politics  are,  but  I  believe 
be  is  a  whig  ;  I  know  that  Van  Doren  is  a  whig  ;  I  recollect  some  of 
the  democrats  were  in  favor  of  his  voting.  The  objection  made  to  him 
was,  I  belietre,  that  Van  Doren  called  him  a  negro.  I  know  they  got 
into  a  jar  ;  they  were  all  talking  through  one  another,  and  I  don't 
recollect  particularly  what  was  said ;  he  was  permitted  to  vote.  I 
don't  know  how  he  voted ;  he  never  told  me.  I  don't  know  how  he 
was  going  to  vote.  Some  of  the  judges  asked  me  if  he  voted  the  year 
before,  and  I  turned  back  to  the  poll-list  of  1837,  and  found  his  name 
there.  I  don't  know  what  ticket  he  had,  but  he  told  me  this  morning 
be  had  twenty  or  thirty.  I  gave  him  a  democratic  ticket,  but  he  did 
not  tell  me  he  would  vote  it.  He  did  not  tell  me  he  wanted  to  vote  a 
democratic  ticket,  nor  nothing  of  that  kind.  I  don't  know  what  his 
politics  are,  nor  what  he  professes  to  be.  I  believe  he  is  generally  re- 
puted in  the  neighborhood  and  treated  as  a  colored  man. 

And  being  cross-examined,  saith:  I  am  acquainted  with  his  mother, 
<iewo  white  woman.  About  the  time  Van  Doren  made  the  objection, 
Van  Netta  made  the  reply,  that  if  any  man  in  the  room  would  say 
that  Patterson  was  a  blacker  man  than  Van  Doren,  he  should  not  be 
allowed  to  vote.  I  don't  recollect  that  any  one  said  that  he  was 
darker  than  Yan  Doren  ;  I  know  of  his  doing  military  duty.  I  paid 
bia  tax  for  him  once  in  this  township ;  I  believe  it  is  not  known  in 
the  neighborhood  who  his  father  was ;  I  know  the  one  that  is  said  to 
be  his  father ;  they  both  worked  for  an  uncle  of  mine  ;  but  I  don't 
know  who  his  father  was,  only  from  report.  Report  always  said  that  this 
man  was  his  father.  I  am  not  right  positive  whether  he  was  ever 
fined  for  not  attending  military  duty;  it  strikes  me  I  paid  a  fine  for 
him  for  neglect  of  military  duty  in  Greenwich,  but  I  am  not  positive. 
He  told  me  that  my  brother  John  gave  Hugh  Crotchley  a  ticket,  and 
Crotchley  gave  it  to  him.  My  brother  John  argues  on  the  whig  side ; 
Hugh  Crotchley's  politics  is  democratic.  Patterson  never  told  me 
that  Van  Doren  gave  him  a  ticket,  as  I  recollect  of;  I  am  not  able  to 
say  whether  Patterson's  mother  was  married  or  not ;  they  came  out  of 
the  State  of  Pennsylvania. 

And  being  called  again,  in  chief,  saith :  I  don't  know  that  his  mother 
and  reputed  father  lived  together  as  man  and  wife.  It  was  the  general 
neighborhood  belief  that  they  were  man  and  wife.    His  reputed  father 
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was  a  mulatto,  middling  light  colored.  It  was  the  general  belief  in  the 
neighborhood  that  he  was  a  colored  man  ;  but  whether  he  was  treated 
as  such,  I  don't  know  about  that.  I  think  Patterson  has  the  appear- 
ance of  a  mulatto,  but  he  is  a  very  white  one.  James  Van  Netta  is  a 
strong  Van  Buren  man.  or  democrat,  I  believe. 

J.  W.  DAVIS. 

Peter  T.  B.  Van  Doren,  sworn  on  the  part  of  John  B.  Aycrigg  and 
others,  saith :  I  was  present  at  the  election  of  1838,  when  Patterson 
offered  to  vote,  and  opposed  him  on  the  ground  of  his  being  a  colored 
man,  and  the  men  that  brought  him  in  knew  it.  They,  Imla  Drake 
and  Marshal  McWilliams,  brought  him  in ;  when  I  opposed  him, 
James  Van  Netta  advocated  his  voting,  and  wanted  to  put  my  com- 
plexion in  comparison  with  his  (Van  Netta' s)  character.  In  the  dis- 
pute, the  whigs  were  the  men  that  opposed  him,  and  the  Van  Buren 
men  were  in  favor  of  him.  McWilliams,  Drake,  and  Van  Netta  are 
all  strong  and  active  Van  Buren  men. 

And  being  cross-examined,  saith :  I  know  that  the  men  that  brought 
Patterson  in  knew  him  to  be  a  colored  man,  because  they  kept  him  so 
long  in  the  room  waiting  for  a  favorable  opportunity  to  bring  him  in — 
waiting  to  get  the  opposition  out  of  the  way.  That  is  the  only  way 
that  I  know  they  knew  he  was  a  colored  man,  and  that  he  was  treated 
as  such  in  the  neighborhood,  and  they  knew  it.  They  kept  him  in 
the  room,  by  persuasion,  and  not  by  being  tied  or  holding  him  fast ; 
it  required  very  little  to  do  it.  Looofocos  can  be  kept  in  the  bar-room 
without  being  tied — the  majority  of  them.  I  mean  by  that,  the  majority 
of  them  are  friendly  to  oar-rooms;  there  is  where  they  generally 
meet  to  make  their  stump  speeches. 

I  never  offered  Eke  Patterson  a  ticket.  I  did  not  talk  with  him, 
nor  try  to  persuade  him  to  vote  the  whig  ticket.  At  the  time  these 
men  kept  him  in  the  bar-room  I  was  in  «the  room  where  the  poll  was 
held  part  of  the  time,  and  part  of  the  time  in  the  bar-room  and  entry. 
I  don't  recollect  of  hearing  any  persuasive  language  from  these  men 
to  him,  to  detain  him  in  the  bar-room,  any  more  than  they  were  around 
him.     I  did  not  hear  what  the  conversation  was. 

Question.  Did  you  hear  Marshal  McWilliams  or  Imla  Drake  per- 
suade Patterson  to  remain  in  the  bar-room  an  hour,  or  any  other 
length  of  time,  in  order  to  get  a  favorable  opportunity  to  vote  ? 

Answer.  They  were  talking  to  him,  but  what  the  words  were  I  did 
not  hear ;  they  were  talking  to  him,  first  one  and  then  the  other,  until 
the  time  arrived  to  bring  him  in.  I  did  not  hear,  with  my  own  ears, 
language  persuading  him  to  stay,  but  they  were  talking  to  him ;  first 
one  went  and  then  the  other. 

a  They  wanted  some  one  out  of  the  way — they  that  were  opposing 
him  out  of  the  way.  I  was  out  of  the  room  when  he  was  brought  in, 
and  was  called  in  by  John  P.  Davis.  I  think  I  was  either  in  the  bar- 
room or  entry  when  John  P.  Davis  called  me  in — I  forget  which ; 
when  Marshall  brought  him  in  I  was  called  in  to  oppose  him ;  I  was 
in  the  room  when  he  offered  to  vote  ;  I  was  not  in  the  room  when  he 
came  in  to  vote,  but  John  P.  Davis,  I  think,  called  me  and  told  me 
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that  they  were  bringing  Eke,  or  Zeke,  in  to  vote ;  Eke  was  standing 
by  the  box  with  his  ticket  when  I  came  in  the  room. 

Question.  Will  you  be  good  enough  to  tell  or  explain  how  James 
Van  Netta  attempted  to  put  your  complexion  in  comparison  with  his 
character? 

Answer.  In  trying  to  make  it  very  dark. 

And  being  called  again,  in  chief,  saith :  The  bar-room  opens  into  the 
room  where  the  poll  was  held.  Both  the  bar-ropm  and  the  room 
where  the  poll  was  held  open  into  the  entry.  I  believe  the  door  be- 
tween the  bar-room  and  poll  room  was  open  pretty  much  all  the  time 
when  I  was  here.  I  had  before  declared  my  intention  to  oppose  Pat- 
terson if  he  was  brought  up  to  vote ;  it  was  reported  that  he  was 
going  to  be  brought  up  to  vote.  Jacob  W.  Davis,  the  town  clerk,  is  a 
Van  Buren  man,  or  was  at  the  time  of  that  election. 

PETER  T.  B.  VAN  DOREN. 

John  P.  Davis,  a  witness  produced,  sworn,  and  examined  on  the 

Crtof  John  B.  Aycrigg  and  others,  saith:  I  know  Patterson;  I 
lieve  his  real  Christian  name  is  Ezekiel ;  that  is  what  he  always  calls 
himself;  he  is  generally  called  Eke.  I  asked  him,  about  three  or  four 
weeks  ago,  how  he  voted  at  the  election  of  1838 ;  whether  he  had  voted 
a  democratic  ticket  or  a  whig  ticket.  He  said  he  voted  a  democratic 
ticket ;  I  asked  him  who  gave  him  the  ticket ;  he  said  my  brother, 
Jacob  W.  Davis,  gave  him  the  ticket  he  voted.  I  told  him  then  I 
understood  that  he  said  that  he  had  voted  a  whig  ticket.  He  said  he  had 
told  8am.  Davis  so  to  get  clear  of  him,  for  he  kept  plaguing  him ;  but 
he  said  it  was  not  so. 

And  being  cross-examined,  saith :  I  did  not  give  him  a  ticket ;  I  did 
not  give  a  ticket  to  any  other  person  to  give  to  him,  as  I  recollect  of.  I 
cannot  tell  you  whether  Zeke  can  read ;  I  do  not  know. 

And  being  called  again,  in  chief,  saith :  He  is  generally  reputed  to 
he,  and  is  treated  in  the  neighborhood  as  a  colored  man  ;  he  has  lived 
with  us  for  two  or  three  years,  and  we  have  always  treated  him  so. 

J.  P.  DAVIS. 

(3,  House  Reports,  1839-40,  No.  541,  pp.  95  to  97.) 

The  testimony  in  relation  to  the  vote  of  Ezekiel  Patterson  was  read, 
&nd  it  was 

B&olved,  The  vote  of  Ezekiel  Patterson  was  not  a  lawful  vote,  and 
that  it  be  deducted  from  the  votes  for  P.  D.  Vroom  and  his  associates. 

All  the  members  voting  affirmatively,  except  Mr.  Brown,  who  gave 
no  vote  on  this  resolution. — (Journal  of  Committee,  ibid.,  p.  26.) 

Ezra  HtUy  said  to  be  part  negro,  sworn,  saith :  That  he  voted  in 
Peqnanack  in  the  fall  of  1838;  he  rather  thinks  it  was  a  whig  ticket; 
he  got  the  ticket  of  Lewis  Tucker,  and  he  believes  he  is  a  whig.  They 
Bay  that  I  am  the  son  of  Timothy  S.  Hill. 

James  B.  Adams  sworn,  saith:  He  is  acquainted  with  Ezra  Hill  and 
his  father,  Timothy  S.  Hill.    Timothy  S.  Hill  is  the  father  of  Ezra 
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Hill.  He  has  known  them  for  a  dozen  rears  past.  Never  heard  it 
disputed  about  his  father  being  Timothy  S.  Hill.  He  thinks  Timothy 
8.  Hill  is  about  half  black  man.  He  saw  Ezra  Hill  vote  at  the  Pequa- 
nack  poll  in  1838  for  piembers  of  Congress.  The  day  after  the  rotes 
were  counted,  the  judge  of  election  said  if  the  objection  to  Ezra  Hill's 
vote  had  been  raised  he  would  have  sustained  the  objection  as  far  as 
he  had  anything  to  do  with  it.  He  thinks  Ezra  Hill  rather  exhibits 
the  African  stock  in  his  features ;  he  has  curled  hair. 

The  question  was  asked  witness,  "did  the  judge  of  election  ever  put 
his  protest  on  the  poll-list  against  Ezra  Hill's  vote?"  Witness  an- 
swered: He  did  at  tost  fall's  election. 

Cross-examined  by  William  J.  Hart. 

Says  he  is  acquainted  with  the  mother  of  Ezra  Hill.  She  is  a  while 
woman.  He  thinks  his  vote  was  not  challenged  at  the  poll  in  1838. 
He  has  seen  men  that  called  themselves  white  men  that  were  of  as 
tawny  complexion  as  Ezra  Hill.  They  had  not  the  African  feature 
as  strong  as  Ezra  Hill  has. — (Ibid.,  p.  387.) 

The  testimony  relating  to  the  vote  of  Ezra  Hill  was  read,  and  it  was 

Resolved,  That  the  vote  of  Ezra  Hill  was  not  a  lawful  vote,  and  that 
it  be  deducted  from  the  votes  for  J.  B.  Aycrigg  and  his  associates. 

Ayes — Mr.  Fillmore,  Mr.  Medill,  Mr.  Thomas,  Mr.  Randall,  Mr. 
Chairman — 5  ;  and  no  vote  in  the  negative. — (Journal  of  the  commit- 
tee, tbid.y  page  89.) 

NEW  YORK  CASE. — MONROE  VS.  JACKSON. 

Majority  Report. 

It  being,  then,  in  the  judgment  of  the  committee,  perfectly  clear 
that  these  one  hundred  and  sixty-three  paupers  were  permitted  to  vote, 
and  did  vote  in  the  third  district  of  the  eighteenth  ward,  in  violation 
of  the  law  of  New  York,  which  confines  the  voters  to  the  districts  of 
their  residence,  the  next  inquiry  submitted  to  the  committee  is,  for 
whom  did  said  paupers  vote  ? 

The  committee  do  not  doubt  that  they  voted  for  the  sitting  member. 

The  gentleman  was  the  candidate  of  the  democratic  party  for  Con- 
gress ;  the  officers  of  the  almshouse  and  hospital  were  all  members 
of  that  party,  and  electioneering  for  the  candidates  of  that  party. 
They  considered  it  their  duty  to  get  out  every  legal  voter  to  promote 
the  interest  of  the  ticket ;  they  distributed  democratic  tickets  to  the 
inmates  on  the  morning  of  the  election  ;  they  superintended  the  pas- 
sage of  the  paupers  out]  of  the  almshouse ;  had  charge  of  the  omnibus 
in  which  they  were  carried  to  the  polls  ;  and  accompanied  them  to  the 
polls.  Odell  swears  that  they  would  not  let  him  "  come  near  them  ;" 
that  they  would  say,  "  Odell,  after  they  have  voted  you  may  talk  to 
them."  Hasbrouck  swears  that  the  tickets  taken  to  the  almshouse 
to  be  cut,  in  the  evening  before  the  election,  had  on  them  the  names 
of  the  regularly  nominated  candidates  of  the  democratic  party.  Those 
tickets  contained  the  name  of  David  S.  Jackson. 
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Crandall  swears  that  there  was  a  peculiarity  in  the  tickets  voted, 
by  which  he  distinguished  the  whig  from  the  democratic  tickets  ;  that 
"the democratic  ticket  was  a  largerticket,  thicker  paper,  and  differ- 
ent type  from  either  the  whig  or  native  American;"  and  that  he 
was  confirmed  in  this  when  he  saw  the  tickets  taken  from  the  box. 

Ackerly,  one  of  the  inspectors,  swears  that  the  outward  appear- 
ance of  all  the  democratic  tickets,  whether  voted  by  paupers  or  others, 
were  the  same ;  and  so  in  regard  to  the  whig  tickets.  He  also  says, 
"  from  the  outward  appearance,  I  think  I  could  distinguish  which 
was  a  whig  and  which  was  a  democratic  ticket  as  it  was  presented  by 
the  voter." 

The  committee  do  not  hesitate  to  believe,  from  this  mass  of  evidence, 
that  these  one  hundred  and  sixty-three  paupers  (except,  perhaps, 
some  four  or  five  who  boasted  that  they  had  deceived  the  keepers,  and 
the  eighteen  or  twenty  who  resided  in  that  ward  before  they  went  to 
the  almshouse)  voted  illegally  in  the  third  district  of  the  eighteenth 
ward  for  the  sitting  member.  They  would  have  to  shut  their  eyes  to 
all  the  known  rules  by  which  individual  conduct  is  judged  to  come  to 
a  different  conclusion.  They  desire  no  more  convincing  proof  of  any- 
thing than  that  they  were  taken  from  the  almshouse  with  the  express 
design  that  they  should  vote  for  the  democratic  ticket,  and  that  they 
did  so  vote.— (2,  House  Reports,  1847-48,  No.  403,  pages  8  and  9.) 

Minority  Report. 

For  whom  were  the  alleged  unlawful  votes  cast  ?  For  if  it  were 
shown  that  all  these  persons  voted,  and  that  they  were  not  entitled  to 
that  franchise,  neither  of  which  has  been  established,  yet  it  would  be 
the  duty  of  the  contestant  to  go  further,  and  prove  that  at  least  one 
hundred  and  forty-three  voted  for  the  sitting  member,  in  order  to  pro- 
duce any  effect. 

Let  it  be  borne  in  mind  that  the  names  of  twenty-five  persons 
were  on  each  full  State  ticket  at  that  election.  Other  officers  were 
▼oted  for  calculated  to  incite  a  far  greater  interest  than  member  of 
Congress.  Neither  the  electors  nor  the  challengers  would  be  as  likely 
to  pay  attention  to  the  member  of  Congress  as  to  some  of  the  more  im- 
portant officers.  The  assertion  that  the  particular  name  of  the  sitting 
member  was  singled  out  from  all  the  rest  to  be  read  through  the 
folded  ticket,  can,  at  best,  have  but  slight  weight.  The  name  of  the 
sitting  member  was  erased  from  many  of  the  tickets,  and  on  others 
the  name  of  the  sitting  member  was  erased,  and  that  of  the  contestant 
inserted.  Who  can  tell  how  many  of  the  votes  thus  changed  by  such 
erasure  came  from  the  inmates  of  the  almshouse.  Crandall,  upon 
whose  testimony  the  political  complexion  of  the  voters  named  in 
schedule  C  rests,  in  answer  to  the  following  question,  "  Do  you  mean 
to  say  that  none  of  the  persons  whose  names  you  kept  voted  the  whig 
State  ticket?"  answered,  "  I  do  not  mean  to  say  that."  It  appears, 
from  the  evidence  of  Hasbrouck,  that  each  of  the  inmates  of  the  alms- 
house exercised  his  right  to  vote  without  constraint ;  that  democrats 
and  whigs,  who  were  lawful  voters,  were  furnished  with  permits  with- 
out distinction,  and  all  who  chose  had  an  opportunity  to  ride  in  a 
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public  conveyance ;  that  a  large  number  of  the  inmates  refused  to  take 
democratic  tickets  at  the  almshouse,  and  some  said  that  they  were 
going  to  vote  the  whig  ticket. 

Some  said  they  had  taken  democratic  tickets,  but  voted  the  whig 
ticket,  and  boasted  of  the  deception. 

Ackerly  testifies  that  all  of  the  inmates  of  the  almshouse  did  not 
vote  the  same  ticket.  With  this  evidence  in  view,  taken  in  connexion 
with  the  feeble  evidence  offered  to  show  the  votes  given  for  the  sitting 
member,  it  is  just  right  to  conclude  that,  if  anything  be  lawfully  proved, 
there  is  pbout  as  much  evidence  tending  to  show  that  a  large  pro- 
portion of  the  almshouse  voters  cast  their  ballots  for  the  contestant  as 
there  is  to  show  that  such  proportion  voted  for  the  sitting  member. 

Crandall  kept  no  account  with  respect  to  the  voters  named  in 
schedule  B,  nor  in  regard  to  the  twelve  embraced  in  the  cross  marks 
upon  schedule  C,  making  thirty-five  votes.  There  is  not  a  word  of 
evidence  showing  how  these  thirty-five  persons  voted ;  but  the  burden 
of  proving  that  these  thirty-five  persons  voted  for  the  contestant  rests 
upon  the  contestant,  which  he  has  by  no  means  relieved  himself  of.— 
(Ibid.,  page  17.) 
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Substance  of  the  argument  of  the  Bon.  George  W.  McCook,  before  the 
Committee  of  Elections,  in  behalf  af  Mr.  vallandigham,  January  15 
and  16, 1858. 

The  memorial  of  Mr.  Vallandigham,  which  has  been  referred  to 
this  committee,  contests  the  right  of  Mr.  Campbell  to  a  seat  upon  the 
floor  as  the  representative  of  the  third  district  in  Ohio.  It  not  only 
denies  his  right,  but  alleges  that  Mr.  Vallandigham,  his  competitor 
at  the  polls,  was  duly  elected,  and  was  entitled  to  have  been  returned. 

The  district  in  which  this  contest  arises,  although  the  least  in  terri- 
torial extent,  except  the  two  city  districts  so  called,  is  one  of  the  most 
populous  in  the  State,  and  the  election  was  one  of  the  most  bitter 
tnowu  to  our  political  history.  It  resulted  in  the  polling  of  nearly 
nineteen  thousand  votes,  which  have  been  returned  as  follows : 

For  Mr.  Campbell 9,338 

For  Mr.  Vallandigham 9,319 

Majority 19 

I  propose,  first,  to  discuss  an  objection  which  is  sufficient  to  deprive 
Mr.  Campbell  of  his  seat,  and  then  to  consider  the  testimony  in  sup- 
port of  the  affirmative  claim  of  Mr.  Vallandigham. 

First.  The  election  in  the  second  ward  of  Dayton,  in  which  Mr. 
Campbell  had  92  majority,  was  altogether  illegal,  by  reason  of  the 
incompetency  of  one  of  the  two  judges. 

In  Ohio,  the  councilmen  of  wards,  of  whom  there  are  two,  are 
virtute  officii  judges  of  all  elections  held  therein. — (Swan's  Statutes, 
340,  §  16.)  One  of  the  councilmen  in  this  ward  did  not  choose  to  pre- 
side at  this  election,  but  appointed  a  Mr.  Sullivan  to  act  as  his  sub- 
stitute.—(Testimony,  p.  50.) 

The  statute  of  Ohio  regulating  elections  provides,  in  case  of  the 
absence  of  any  judge,  for  supplying  the  vacancy  by  a  viva  voce  choice 
of  the  electors  present  at  the  polls : 

"That  if  either  of  the  trustees,  common  councilmen  or  clerk  of  any 
township  shall  fail  to  attend  at  the  time  and  place  of  holding  elections, 
or  if  either  of  them  should  be  a  candidate,  then  it  shall  be  the  duty  of 
the  electors  present  to  choose,  viva  voce,  suitable  persons  (as  the  case 
may  require)  having  the  qualifications  of  electors,  to  act  as  judges  or 
clerk  (as  the  case  may  be)  of  the  election/'— (Swan's  Stat.,  341,  §  20.) 

Between  the  " election"  and  the  "return"  there  is  a  palpable  dis- 
tinction. The  former  is  the  act  of  choosing  representatives,  the  latter 
the  evidence  of  the  result  of  the  choosing.  The  one  is  a,  fact,  the  other 
is  evidence  of  the  fact.  The  former  is  done  by  the  people  themselves, 
although  in  the  presence  of  their  agents,  for  that  purpose  appointed ; 
the  latter  is  furnished  by  these  agents  without  the  intervention  of  the 
people  at  all.  The  mode  of  each  is  always  prescribed  by  law.  But  it 
is  by  no  means  of  equal  importance  that  the  mode  prescribed  be  in  each 
case  strictly  pursued.     In  the  former, the  "fact"  to  be  ascertained 
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cannot  exist  unless  the  mode  has,  in  all  essential  particulars,  been  fol- 
lowed ;  but  the  "  fact "  may  exist,  although  the  evidence  of  it  may  not 
be  furnished  according  to  law ;  hence  the  "election  "  is  essence,  and 
the  "  return  "form.     Congress  cannot,  in  any  way,  make  the  "feet,1 
but  may,  at  least,  to  a  certain  extent,  receive  evidence  of  the  "fact/ 
already  existing,  different  from  that  prescribed  by  law. 

Conformable  to  this  reasoning  are  all  the  precedents.  Congress 
has  been  very  strict  as  to  the  manner  of  conducting  elections,  and 
very  liberal,  if  not  lax,  as  to  the  returns. 
The  following  cases  in  point,  as  to  the  former,  are  cited  : 
Where  the  law  required  the  election  to  be  held  by  three  magis- 
trates, an  election  held  by  three  persons,  two  of  whom  were  not  magis- 
trates, was  set  aside. — (Jackson  vs.  Wayne,  1791 ;  Contested  Elec- 
tions, 47.) 

Where  the  inspectors  or  clerks  of  election  neglect  or  refuse  to  take 
the  oath  of  office,  the  election  is  void. — (McFarland  vs.  Purvianoe, 
1804,  ibid.,  131;  same  vs.  Culpepper,  1807,  ibid.,  221;  Easton  vs. 
Scott,  1816,  ibid.,  272;  and  see,  generally,  Contested  Elections,*73, 
75,  76,  95,  101, 116,  250,  328,  336.  Also,  House  Reports,  1839-' 40, 
vol.  3,  No.  541,  pp.  699,  700.) 

In  making  returns,  the  judges  of  election  act  ministerially  for  the 
most  part ;  in  conducting  elections,  they  act  judicially — sitting  in 
judgment  upon  the  qualifications  of  the  electors. 
•  Now,  that  they,  who  are  thus  to  pronounce  judicially  upon  the 
highest  right  of  freemen,  shall  themselves  have  been  chosen  accord- 
ing to  law,  as  an  essential  pre-requisite  to  their  right  to  act,  is  a  propo- 
sition both  of  logic  and  common  sense.  The  act  of  "  choosing"  is 
done  by  the  people,  and,  when  by  ballot,  consists  in  the  depositing 
by.  the  elector,  in  the  manner  prescribed  by  law,  a  ballot  containing  the 
name  and  office  of  the  person  voted  for  ;  and,  when  viva  voce,  con- 
sists in  declaring,  in  the  presence  of  persons  legally  competent  to  re- 
ceive the  declaration,  the  person  and  office  intended  by  the  elector.  In 
either  case  it  is  of  the  very  essence  of  an  "  election"  that  the  persons 
receiving  the  ballot  or  declaration,  as  the  case  may  be,  shall  be  com- 
petent by  law  to  receive  it.  In  the  election  or  choosing,  the  people 
act,  necessarily,  through  agents  previously  clothed  with  authority  to 

5>erform  the  part  of  such  agents  ;  and  there  can  be  no  mode  of  con- 
erring  such  authority  except  that  prescribed  by  law. 

Two  modes,  in  the  case  of  cities,  are  pointed  out  by  the  Ohio  statute 
regulating  elections :  1.  The  councilmen  of  each  ward,  who  are  ex 
officio  judges  of  election  ;  2.  In  case  of  the  absence  of  both  or  either 
of  them,  judges  of  election  are  required  to  be  chosen,  viva  voce,  by  the 
electors  present,  prior  to  the  opening  of  the  polls.  This  choice  is 
made,  in  practice,  upon  motion,  and  a  vote  orally,  or  by  dividing,  or 
by  holding  up  of  hands,  as  is  usual  in  public  meetings. 

That  nothing  resembling  any  such  election  or  choosing  of  radge  of 
election  was  had  or  done  in  the  case  in  hand,  is  conclusively  estab- 
lished by  the  evidence. — (Interrog.  22,  p.  51 ;  InterrogB.  3, 4,  p.  57.) 

But  it  may  be  said  that,  because  no.  objection  was  made  to  Sulli- 
van's acting  as  a  judge  of  election  by  the  electors  present,  therefore 
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there  was  consent  on  their  part  that  he  should  so  act,  and  that  this 
consent  is  equivalent  to  an  election. 
To  this  I  answer,  first :  That  objection  was  made. — (Int.  36,  p.  53.). 
Second:  That  the  reason  it  was  not  persisted  in,  and  .a  vote  vvoa 
voce  demanded  to  the  last,  is,  that  the  electors  present  understood 
that  the  councilmen  who  did  not  serve  had  appointed,  and  had  the 
right  under  the  city  charter  to  appoint,  Mr.  Sullivan  as  his  sub- 
stitute.—(Int.  13,  p.  50 ;  Int.  19,  p.  50  ;  Int.  38,  p.  53  ;  Int.  5,  6,  p. 
57;  Holliday's  testimony,  p.  65.)  The  consent  which  takes  away 
error  must  not  be  founded  on  misrepresentation  or  misapprehension. 
It  will  not  be  pretended  that  the  failure  by  the  parties  to  an  action  at 
Jaw  to  object  to  the  trial  of  the  cause  before  a  court  or  judge  not 
having  jurisdiction  in  point  of  fact,  yet  supposed  at  the  time  to  have 
anch  jurisdiction,  would  amount  to  a  waiver  of  error. 

Third :  That  consent  or  failure  to  object  cannot  dispense  with  the 
choosing  viva  voce,  as  required  by  the  statute.  Suppose  that  in  the 
presence  of  all  the  electors  of  the  ward  it  had  been  suggested,  or  even 
that  a  motion  had  been  made  and  carried,  that  the  vote  of  the  ward  be 
returned  for  the  contestee,  or  the  contestant,  if  you  please,  and  that  no 
objection  had  been  made,  but  all  had  expressly  acquiesced,  and  the 
vote  of  the  ward  been  returned  accordingly,  without  any  other  elec- 
tion having  been  held,  would  it,  or  could  it  be  counted  ?  In  Easton 
tv.  Scott,  1816,  "  Contested  Elections,"  272,  it  was  decided  that  where 
the  election  is  required  to  be  by  ballot,  votes  given  viva  voce  cannot 
be  counted. 

The  forms,  then,  of  an  election  cannot  be  waived  by  consent,  tacit 
or  express. 

Why,  in  the  case  of  the  clerks  of  election  in  the  same  ward  the 
usual  form  of  choosing  viva  voce  upon  motion  and  vote  was  gone 
through,  although  no  one  objected  to  their  having  been  appointed  in 
the  same  manner  Mr.  Sullivan  was  appointed,  and  yet  in  the  latter 
no  motion  was  made,  or  vote  taken,  under  just  such  circumstances,  I 
cannot  understand. — (Int.  13, 14,  15,  and  16,  pp.  50,  51.) 

As  to  the  mode  of  choosing  viva  voce  upon  such  occasions,  besides 
the  questions  and  answers  just  cited  in  this  case,  I  refer  to  the  New 
Jersey  contested  election,  House  Keports  of  1839-40,  No.  541,  p.  501 
to  514 ;  also,  543  to  549,  621,  and  700.  In  that  case  there  was  a 
choice  in  the  usual  mode  of  the  inspector,  and  no  claim  set  up  that  it 
could  be  dispensed  with. 

This  objection  to  the  election,  although  a  vital  one,  as  the  majority 
of  the  returned  member  in  the  ward  is  greater  than  his  majority  in  the 
district,  only  goes  to  invalidate  Mr.  Campbell's  right ;  and  upon  such 
a  ground  as  this,  it  would  be  as  wrong  for  Mr.  Yallandigham  to  make 
claim  to  the  seat  as  for  the  committee  to  adjudge  in  favor  of  such  claim 
if  made. 

I  proceed,  then,  to  an  examination  of  the  facts  disclosed  by  this 

testimony,  upon  which  the  claim  of  the  contestant  to  the  seat  is  founded ; 

but  before  proceeding  to  do  so,  it  is  necessary  to  settle  certain  legal 

principles  which  shall  control  the  investigation  of  those  facts. 

The  following  propositions  I  believe  to  be  well  founded  upon  both 
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principle  and  authority,  and  I  shall  assume  them  for  the  purposes  of 
this  discussion : 

1st.  The  presumption  is  in  favor  of  the  legality  of  every  official  act 
performed  by  the  judges  of  election,  and  the  burden  is  with  the  party 
asserting  illegality  to  establish  it  by  evidence. 

2d.  This  evidence  must  be  the  best  which  the  nature  of  the  case 
admits. 

3d.  Where  the  election  is  by  ballot,  it  is  competent  to  prove  the 
declarations  of  the  voter  as  to  the  candidate  for  whom  a  vote  was  cast 
and  in  some  instances  this  is  the  only  attainable  and,  therefore,  the 
best  evidence.— (New  Jersey  case,  Majority  Eep.  No.  — ,  vol.  3,  p. 
699  ;  Minority  Rep.  ib.,  748  ;  also,  Farlee  vs.  Bunk,  vol.  2,  Rep.  310, 
p.  14.) 

4th.  For  the  same  purpose,  and  standing  on  the  same  necessity,  it 
is  competent  to  show  the  political  opinions  and  principles  of  the  person 
voting,  the  party  with  which  he  acted,  the  persons  who  gave  him  the 
ticket,  who  accompanied  him  to  the  polls,  and  who  maintained  or  op- 
posed his  right  to  vote. — (Monroe  vs.  Jackson,  vol.  — ,  Rep.  No.  403, 
p.  9.) 

5th.  The  declarations  of  a  voter  as  to  his  qualifications  as  an  elector 
are  also  admissible  in  evidence. 

6th.  If,  under  all  the  circumstances  of  the  case,  the  testimony  in- 
duces the  belief  of  the  fact  sought  to  be  established,  it  is  accepted  as 
proof.  In  other  words,  if  there  is  a  moral  conviction  of  the  fact, 
upon  which  persons  would  act  in  the  ordinary  transaction  of  life,  it  is 
enough. — (Cushing's  Law  and  Practice,  §  210.) 

The  apparent  majority  for  Mr.  Campbell,  as  I  have  already  said,  was 
only  19  votes.  Each  party  claims  that  illegal  votes  have  been  polled 
for  his  adversary,  and  the  whole  number  alleged  to  be  illegal  is  99. 
Of  these  Mr.  Vallandigham  challenges  73  ;  Mr.  Campbell,  26. 

For  convenience  of  discussion,  these  votes  will  be  arranged  under 
appropriate  heads,  without  any  regard  to  the  order  of  the  testimony, 
or  distinction  between  the  counties,  wards,  or  townships  where  polled; 
and  wherever  there  are  challenges  by  each  party,  which,  upon  fact  or 
law,  fall  within  the  same  class,  they  will  be  considered  together,  so 
that  the  same  measure  may  fairly  be  applied  by  the  committee. 

The  great  majority  of  the  challenges  made  by  Mr.  Vallandigham 
are  to  votes  so  clearly  illegal  that  I  will  content  myself  with  a  mere 
reference  to  name  and  page,  and  I  will  only  delay  the  committee  by 
remarking  upon  those  cases  which  may  seem  to  require  explanation, 
or  which  depend  peculiarly  upon  the  law  of  Ohio. 

I.  The  scrutiny  of  the  ballots  and  tally  sheets  by  the  judges  of  elec- 
tion, and  the  votes  counted  or  rejected  by  them  upon  such  scrutiny. 

This  involves  ten  votes:  Mr.  Vallandigham  challenging  3;  Mr. 
Campbell  challenging  7. 

To  an  intelligent  comprehension  of  the  questions  here  arising,  it  is 
necessary  that  I  should  refer  the  committee  to  the  following  sections 
of  the  act  of  May  3,  1852,  regulating  elections  in  Ohio : 

"Section  XI  v.  That  whenever  two  or  more  ballots  are  found  folded 
or  rolled  together,  it  shall  be  conclusive  evidence  of  their  being  fraudu- 
lent." 
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11  Sac.  XV.  That  if  a  ballot  shall  be  found  to  contain  a  greater  num- 
ber of  names  for  any  office  than  the  number  of  persons  required  to  fill 
that  office  it  shall  be  considered  fraudulent  as  to  the  whole  of  the  names 
designated  to  fill  such  office,  but  no  further." — (Swan9 8  Statutes,  342.) 
Notwithstanding  the  title,  which  is  limited  to  "State  and  county 
officers/'  the  committee  will  perceive,  by  reference  to  the  first  section, 
that  it  is  extended  to  the  election  of  "  representatives  to  Congress." 

The  burden  of  proof  is,  in  every  case,  as  we  have  seen,  upon  the 
party  asking  to  reverse  the  decision  of  the  judges  of  election.  In  the 
case  of  alleged  illegality  of  a  voter,  very  often  no  question  has  been 
raised  before  the  judges  of  the  election,  and  therefore  no  decision 
really  made ;  and  very  rarely  are  all  the  facts  before  them.  The  fact 
that  the  voter  was  admitted,  raises  a  very  slight  presumption  only 
that  he  was  a  qualified  elector. 

Bat  in  the  case  of  ballots,  counted  or  rejected,  usually  the  attention 
of  the  judges  is  called  at  the  time,  and  with  far  better  opportunities 
of  judging  than  the  committee  can  have,  to  all  the  facts  oi  the  case, 
and  a  deliberate  judgment  passed  upon  them.  It  was  so  here  in  all 
the  cases  presented  by  the  testimony  on  either  side.  I  admit,  there- 
fore, that  a  clear  case  of  fraud  or  mistake  must  be  made  out,  to  justify 
the  committee  in  reversing  the  decision. 

As  to  the  ballot  in  the  second  ward,  Dayton,  (Testimony,  page  49,) 
pot  counted  for  the  contestant,  I  claim  that  the  opportunities  for 
judging  are  just  the  same  to  the  committee  as  to  the  judges,  since  the 
identical  ballot  itself  is  presented.     It  is  a  question  of  intention  on  the 
part  of  the  elector,  and  to  be  decided  upon  actual  view.     That  the 
intention  of  the  elector  was  to  vote  for  Mr.  Vallandigham,  is,  I  think, 
perfectly  clear.     The  ballot  was  a  "  republican  ticket,"  printed.  Mr. 
Campbell's  name  was  on  it,  printed.    The  elector  did  not  intend  to 
vote  for  him,  because  he  erased  his  name  from  the  ticket.     He  did  in- 
tend to  vote  for  Mr.  Vallandigham  for  some  office ;  for  he  wrote  his 
name  on  the  ticket.     The  pretence,  alleged  by  one  of  the  judges  of 
the  election,  that  he  meant  to  vote  for  Mr.  Vallandigham  for  common 
!&&**  judge,  is  simply  absurd,  and  the  reason  he  assigns  still  worse. 
Mr.  Campbell  and  Mr.  Vallandigham  were  the  only  candidates  for 
Congress  ;  and  they  were  candidates  for  no  other  office.     If  the  in- 
tention was  to  vote  for  Mr.  Vallandigham  for  judge,  why  erase  Mr. 
Campbell's  name,  and  especially  why  not  erase  Mr.  Parson's  name, 
who  was  a  candidate  for  judge  ? 

The  only  apology  lor  the  pretence  is,  that  Mr.  Vallandigham's 
name  is  written  below  Mr.  Parson's.  But  this  is  easily  explained. 
The  erasure  and  the  writing  are  in  pencil ;  usually  they  are  done  at 
the  polls,  and  in  haste  ;  and  evidently  the  elector,  in  his  hurry,  wrote 
the  name  lower  down  than  he  intended.  And  further,  the  erasure 
being  very  marked,  there  does  not  seem  to  have  been  room  to  write 
Mr.  Vallandigham' s  name  either  above  or  below  Mr.  Campbell's. 
I  submit,  too,  that  there  is  "a  pertinent  designation  "  of  the  office, 
since  Mr.  Campbell's  name  in  print  is  erased ;  Mr.  Vallandigham' s 
is  written.  He  was  a  candidate  only  for  Congress.  Mr.  Parson's 
name  is  not  erased ;  every  other  office  has  the  name  of  the  appropriate 
candidate  unerased  upon  the  ticket ;  and,  therefore,  there  is  no  other 

H.  Rep.  Com.  380 i 
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office  to  which  the  name  could  apply.  While  Mr.  Campbell's  name 
being  erased,  the  office  "  Congress  "  remains  upon  the  ticket,  accom- 
panied by  proof  that  Mr.  Vallandigham,  whose  name  is  written  on 
the  ballot,  was  the  only  candidate  for  Congress,  except  Mr.  Camp- 
bell. Upon  these  facts,  can  there  be  any  doubt  as  to  the  intention  of 
the  elector  ? 

As  to  the  two  ballots  rejected  in  Lemon  township,  Butler  county, 
(Testimony,  page  129,)  the  proof  is  clear  that  it  did  require  the  count- 
ing of  both  to  make  the  number  of  ballots  correspond  with  the  number 
of  electors  ;  and  no  other  mode  of  making  up  the  number  is  suggested. 
Moreover,  although  a  "calculation"  (probably  by  referring  to  the 
tallies  for  "  Congress,"  which  wds  not  a  sure  mode,  since  there  were 
blanks — Answer  204,  page  130,)  was  made  by  the  judges  at  the  time 
the  ballots  were  counted  out,  yet  it  does  not  appear  that  the  ballots 
themselves  were  counted  and  compared  with  the  number  of  electors 
registered  on  the  poll-books.  This  was  done  the  next  day  by  both  the 
clerks,  and  it  was  then  ascertained  that  "  it  required  these  two  votes 
to  make  the  ballots  correspond  with  the  poll-books." 

And  further,  the  ballots  seem  to  have  been  rejected  chiefly  because, 
by  the  ' '  calculation ' '  made  at  the  time,  they  appeared  to  be  more 
than  the  names  on  the  poll-books,  and  not  because  they  were  declared, 
when  taken  from  the  box,  to  have  been  voted  double. 

-  As  to  the  two  ballots  in  Harrison  township,  disputed  by  Mr.  Gamp- 
bell,  (pa^es  148,  152,)  the  testimony  shows  that  the  judge  of  election, 
when  taking  the  ballot  from  the  box,  and  before  he  could  know  whether 
it  was  democratic  or  republican,  declared,  "here  is  a  double  ticket," 
(pages  148,  153.)  They  were  laid  aside,  and  when  the  counting  was 
nearly  over,  the  question  was  taken  up  whether  they  had  been  vottd 
double,  and,  after  argument  and  altercation  between  the  judges  and 
the  two  outsiders,  one  of  whom,  Williams,  is  a  witness,  were  de- 
liberately rejected.  Williams  says  he  "  tried  to  satisfy  the  judges  that 
they  had  been  voted  separately,  (page  148,)  but  he  failed  ;  and  one  of 
the  judges  delared  it  made  no  difference,  they  were  voted  together/1 
(page  153.) 

Further,  in  this  case  the  number  of  ballots  in  the  box,  counting 
these  two  as  a  double  ballot,  exactly  corresponded  with  the  number  of 
names  on  the  poll-books,  since  one  "justice's  ticket "  was  found  in 
the  box  (page  149)  not  folded  up  in  another,  as  in  one  case,  bat  by 
itself,  and  was  left  in  the  box ;  and  thereupon  the  three  judges,  after 
argument  and  consideration,  counted  it  as  a  ballot  separately  voted ; 
.and  thus,  in  the  language  of  the  witness,  "  counting  the  two  general 
tickets  as  one,  and  one  of  the  squire  tickets  as  another,  gave  a  total 
number  of  ballots  corresponding  with  the  number  of  names  on  the 
poll-books  ;  and  this  disposition  was  made  of  the  matter  by  the  judges," 
(page  149.)    None  of  the  judges  were  examined  as  witnesses. 

As  to  the  ballots  rejected  in  Washington  township,  Montgomery 
-county,  (Testimony,  pp.  155,  157,  158,  162,)  claimed  by  Mr.  C.  to 
have  been  improperly  rejected :  The  four  ballots  being  found  "stuck 
together"  were  laid  aside  as  "  double  tickets."  Upon  counting  oat, 
there  were  found  to  be  three  hundred  and  eighty-four  ballots,  count- 
ing the  two  pairs  as  four,  while  the  number  of  electors  registered  on 
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the  poll-books  was  only  three  hundred  and  eighty-two.     "  Counting 
them  as  two  votes/1  says  one  of  the  judges  of  election,  here  a  witness, 
"  would  have  made  the  correct  number  ;  but  counting  them  as  four, 
would  have  made  an  excess  of  two  ballots  over  the  voters  registered/' 
(pp.  155  and  157.)    For  this  reason  the  judges,  two  republicans  and 
one  democrat,  upon  consideration,  deliberately  and  unanimously  re- 
jected them  as  double.     No  explanation  of  the  discrepancy  is  now  set 
up,  except  the  claim  that  two  persons  voted  that  day  whose  names  are 
not  registered  on  the  poll-books.     As  to  one  of  these  (Allen)  there  is 
a  total  failure  of  proof;  as  to  the  other  (Dodds)  there  is  some  proof* 
that  he  voted,  and  one  witness  testifies  that  he  had  examined  the  poll- 
books,  but  did  not  find  his  name.     Allowing  this  evidence  all  that  it 
is  worth,  it  fails  still  to  explain  away  the  discrepancy.     Certainly 
neither  the  kind  of  testimony,  nor  the  fact,  if  well  proved,  (as  to 
Dodds,)  can  justify  the  committee  in  reversing  the  unanimous  judg- 
ment of  the  judges  of  election,  deliberately  made  upon  actual  view 
and  with  all  the  tacts  before  them. 

As  to  the  "American  ticket/'  with  Mr.  Campbell's  name  twice 
written  upon  it,  it  was  properly  rejected  as  fraudulent,  both  upon 
general  principles  and  under  the  Ohio  statute.  In  this  instance,  as 
in  the  first  vote  referred  to,  where  the  name  of  Mr.  Vallandigham  is 
written  on  the  ballot,  the  committee  has  the  same  evidence  before  it 
as  the  judges  of  election  had.  Here  there  are  more  "names"  than 
there  are  persons  to  be  voted  for,  although  the  names  are  of  the  same 
person.  It  is  very  clear  that  the  elector  intended  to  vote  for  Mr. 
Campbell,  but  the  judges  supposed  that  he  intended  to  have  had  it 
twice  counted,  and  it  was  therefore  wholly  rejected. 

I.  The  votes  received  and  counted  which  are  challenged  on  either 
side  as  illegal,  and  which  distribute  themselves  in  the  seven  follow- 
ing classes : 

1.  Minors* 

Mr.  Vallandigham  challenges • 4 

Mr.  Campbell  challenges 4 


8 


2.   Aliens. 

Mr.  Vallandigham  challenges 4 

Mr.  Campbell  challenges 3 


7 


3.  Mental  incapacity. 

Mr.  Vallandigham  challenges 3 

Mr.  Campbell  challenges 4 

—  7 

4.  Non-residents  of  the  State. 

Mr.  Vallandigham  challenges 31 

Mr.  Campbell  challenges • •      6 

-  37 
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5.  Non-residents  of  county. 

Mr.  Vallandigham  challenges 9 

Mr.  Campbell  challenges 0 

—  9 

6.  Non-residents  of  township  or  ward. 

Mr.  Vallandigham  challenges 0 

Mr.  Campbell  challenges 2 

—  2 
7.  Persons  of  cotor. 

Mr.  Vallandigham  challenges 16 

Mr.  Campbell  challenges 0 

—  16 

1 .  Of  the  first  class  in  this  arran  gement ,  the  testimony  on  both  sides  is 
very  clear,  and  the  committee  can  have  no  doubt  that  all  the  persons 
challenged  as  minors  voted  illegally,  nor  is  there  any  difficulty  in 
appropriating  the  votes  between  the  contestant  and  the  returned 
member,  as  the  "  boys"  were  very  decided  politicians. 

2.  Aliens. 

The  cases  of  Wright,  Donaldson,  Tehan,  and  Friday,  are  submitted 
without  remark ;  and  I  shall  comment  on  the  testimony  as  to  Robert 
Nor r is  and  William  H.  Gosline,  challenged  by  contestant,  and  John 
M.  Reian,  challenged  by  Mr.  Campbell. 

Norris9  testimony,  pp.  106,  107. — He  came  to  this  country  a  minor, 
and  might  have  been  naturalized  under  the  fourth  section  of  the  natu- 
ralization act,  and  as  he  swears  he  had  a  witness  with  him  at  the  only 
time  he  was  in  court,  the  fair  presumption  would  be  in  favor  of  the 
legality  of  the  vote,  if  there  were  no  other  circumstances  in  evidence. 

But  his  own  declarations  are  contradictory.  At  one  time  he  says 
he  never  was  naturalized ;  that  his  father  was.  At  another,  that 
he  did  get  "  his  papers"  for  a  particular  purpose.  It  may  be  said, 
this  only  renders  the  vote  doubtful,  and  that  the  decision  of  the  judges 
must  stand. 

But  the  Ohio  statute,  which  is  very  strict  in  such  cases,  removes  at 
once  all  doubt.  By  section  thirteen  of  the  act  already  referred  to,  a 
naturalized  citizen  must  "  produce  his  certificate,"  and  this  may  be 
dispensed  with  if  he  makes  oath  that  he  was  naturalized,  and  when  and 
where ;  that  he  had  a  certificate,  and  "  that  against  his  will  the  same 
is  lost,  destroyed,  or  beyond  his  power  to  produce,"  &c. — (Swan's  St., 
353,  sec.  13.)    By  the  testimony  it  appears  that  no  such  proof  was 

fiven,  and  by  his  own  evidence  that  it  could  not  have  been  made.  He 
ad  got  the  paper  for  "  a  particular  purpose,"  and  had  not  had  it  for 
J  ears.  Why  ne  got  it,  where  it  is,  or  why  it  was  not  in  his  possession, 
e  has  chosen  to  leave  in  mystery.— (The  New  Jersey  case,  "  Gilbert 

to—  vote,M  J'  2U  5  Journal  of  Committee,  p.  49.) 

William  H.  Gosline  (p.  116)  was  born  in  Canada,  and  was  never 


OHIO  CONTESTED  ELECTION.  53 

naturalized.    His  father  had  been  born  in  New  York,  bnt  removed  to 
Canada  before  the  birth  of  his  son,  where  he  resided  eight  years. 

Gosline,  under  the  act  of  Congress  of  14th  April,  1802,  (2  Stat,  at 
Large,  158,  sec.  4,)  might,  perhaps,  upon  his  return  to  the  United 
States,  have  become  a  citizen,  notwithstanding  his  foreign  birth.  The 
language  to  which  I  direct  attention  is,  "And  the  children  of  persons 
who  now  are,  or  have  been,  citizens  of  the  United  States,  shall,  though 
born  out  of  the  limits  and  jurisdiction  of  the  United  States,  be  con- 
sidered as  citizens  of  the  United  States."     By  this  the  right  of  the 
child  is  made  to  depend  upon  the  fact  that  the  parent  had  been  a  citi- 
m ;  and  whether  so  or  not  at  the  time  of  the  birth  of  the  child  was 
immaterial.     This  clause  of  the  naturalization  act  is  clearly  repeated 
by  the  act  of  10th  February,  1855.— (Dunlap's  Laws  of  the  United 
States,  1451.)     "That  persons  heretofore  born,  or  hereafter  to  be 
born,  out  of  the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  were,  or  shall  be  at  the  time  of  their  birth,  citizens  of  the  United 
States,  shall  be  deemed  and  considered,  and  are  hereby  declared  to  be, 
citizens  of  the  United  States."     There  is  in  the  act  of  1855  no  repeal- 
ing clause ;  and  although  repeals  by  implication  are  not  to  be  favored, 
it  is  clear  that  this  must  be  construed  to  repeal  the  clause  quoted  from 
the  act  of  1802.     Any  other  construction  would  leave  the  act  of  1855 
merely  nugatory.   It  gives  no  new  right ;  it  enlarges  no  right  already 
existing,  and,  unless  it  is  to  be  construed  as  restraining  or  limiting 
the  previous  act,  it  has  no  office  whatever  to  perform.     The  familiar 
rule  of  statutory  construction  which  requires  the  court  to  give  validity, 
if  possible,  to  a  legislative  act,  demands  that  this  act  should  be  con- 
strued as  repealing  the  old  provision.    It  is  obvious  that  Congress 
had  the  naturalization  act  in  contemplation,  for  the  second  section 
expressly  refers  to  naturalization,  and  the  proviso  of  the  first  section 
is  in  the  same  words  as  the  proviso  to  the  fourth  section  of  the  act  of 
1802. 

The  father  of  Gosline  was  not  at  the  time  of  the  birth  a  citizen  of 
the  United  States.  He  was  residing  in  Canada,  and  had  been  for 
years,  and  he  abnegated  his  citizenship  here  by  taking  up  a  perma- 
nent residence  in  Canada,  animo  manendi,  and  the  fact  that  he  subse- 
quently returned  to  the  United  States  cannot  affect  the  question, 
which  is  to  be  determined  precisely  as  if  he  had  died  in  Canada  at  the 
expiration  of  the  eight  years.  He  was  domiciled  there,  and,  in  case  of 
his  death  during  the  residence  in  Canada,  his  personal  estate  would 
have  been  distributed  by  the  laws  in  force  there,  and  not  by  the  laws 
of  this  country.  He  expatriated  himself  by  taking  up  his  residence 
there,  and,  in  case  of  removal  to  the  British  possessions,  there  could 
not  be  any  other  evidence  of  it  than  that  afforded  by  permanent  domi- 
cil,  except  in  the  rare  cases  of  naturalization  by  act  of  Parliament,  or 
letters  patent  declaring  the  person  a  denizen. 

As  to  John  M.  Bein,  (pp.  154,  173,)  who  voted  upon  a  naturaliza- 
tion paper  from  the  probate  court,  as  is  alleged,  it  might  well  be 
argued  that  this  was  a  competent  court  under  the  act  of  Congress. 
It  is  a  court  of  a  State — a  court  of  record — having  a  seal  and  a  clerk, 
and  it  has  some  common  law  jurisdiction,  although  not  a  court  of 
general  jurisdiction.  All  the  incidents,  except  as  to  jurisdiction, 
clearly  concur  in  the  probate  court. 
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But  conceding,  for  the  argument,  that  the  court  had  no  jurisdiction 
for  this  purpose,  that  is  wholly  immaterial,  because  there  is  no  com- 
petent evidence  showing  from  what  court  the  certificate  of  naturaliza- 
tion was  issued.  It  is  proved  that  the  voter  produced  a  paper  pur- 
porting to  be  a  certificate  of  naturalization,  which  the  judges,  upon 
inspection,  decided  to  be  sufficient.  Whether  it  was  issued  by  a  com- 
petent court,  or  whether  it  was  a  final  certificate  entitling  the  claim- 
ant to  a  vote,  this  committee  cannot  inquire,  because  the  paper  itself, 
or  a  record  copy,  is  not  produced.  It  is  a  fact  which  rests  in  writing, 
and  not  only  so,  but  is  matter  of  record  ;  and  the  paper  itself,  or  the 
exemplification  from  the  record,  is  the  only  testimony  by  which  it  can 
be  tried.  This  case  is  fairly  distinguishable  from  Norris'  case,  ante, 
for  here  the  paper  was  produced,  and  the  presumption  is  in  favor  of 
the  decision  of  the  judges. 

3.  Mental  incapacity. 

"  No  idiot  or  insane  person  shall  be  entitled  to  the  privileges  of  an 
elector." — (Ohio  Constitution  of  1861,  article  V,  §  6.) 

These  terms  include,  as  I  claim,  all  the  various  classes  and  phases 
of  mental  unsoundness — the  degree,  not  the  kind,  being  the  only 
point  for  determination.  The  primary  definition  of  an  idiot  is  "a 
natural  fool ;  a  fool  from  his  birth;"  and  of  idiocy,  "a  defect  of 
understanding;  properly,  a  natural  defect." — (Webster.) 

The  word  "  insane"  is  here  used  as  the  generic  for  all  cases  of  men- 
tal imbecility. 

In  medical  science,  perhaps,  the  one  is  limited  to  the  congenital  ab- 
sence of  all  intellect,  and  the  other  to  a  mad  or  delirious  derangement 
of  intellect.  But  the  strictness  of  professional  technology  should  not 
be  applied  here. 

One  of  the  voters  objected  to  was  actually  under  guardianship, 
having  been  pronounced  an  idiot  by  a  jury. — ( Cyrus  Ay  res,  pp.  114, 
122,  131.)  Another,  Maxwell,  is  declared  to  be  idiotic  by  witnesses, 
professional  and  non-professional,  who  had  been  well  acquainted  with 
him  for  years,  (pp.  3y  to  47  ;)  and  as  to  Mr.  Bolton,  (p.  82,  et  aej.,) 
it  is  clear  from  the  testimony,  not  only  that  he  did  not  Know  what  he 
was  doing,  and  had  no  capacity  to  understand  it,  but  that  in  fact  there 
was  no  volition  at  all  on  his  part,  and  his  hand  was  made  use  of  by 
unscrupulous  men  to  thrust  a  ticket  in  the  ballot-box.  Well  might 
the  judge  say,  as  the  ticket  fell  into  the  box,  "  I  ought  not  to  have 
taken  it."— (Page  85.) 

Ordinarily  a  iust  public  sentiment  is  a  sufficient  safeguard  against 
abuses  such  as  these,  and  there  has  consequently  been  no  decision  in 
Ohio  applicable. 

But  surely,  although  the  person  be  not  under  a  committee,  if  he  is 
incapable  from  natural  defect  or  imbecility  consequent  upon  years 
from  binding  himself  by  a  contract,  or  disposing  of  any  property  by 
will,  he  cannot  exercise  the  right  of  suffrage. 

I  come  now  to  consider  the  questions  raised  as  to  the  legality  of 
votes  which  depend  upon  the  fact  of  residence  in  the  State,  county  and 
ward  of  the  persons  casting  them,  and  I  invite  the  attention  of  the 
committee  to  the  legislation  of  Ohio  upon  this  subject.  After  the  flood 
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tide  of  1840,  an  act  "  to  preserve  the  purity  of  elections"  was  passed  in 
that  State,  making  offences  against  the  election  law  highly  penal,  and 
giving,  by  statute,  rules  for  the  determination  of  that  much  vexed 
question  of  residence. 

"Sec.  2.  The  judges  of  the  election,  in  determining  the  residence  of 
a  person  offering  to  vote,  shall  be  governed  by  the  following  rules,  so 
far  as  they  may  be  applicable  : 

"  1st.  That  place  shall  be  considered  and  held  to  be  the  residence  of 
a  person  in  which  his  habitation  is  fixed,  without  any  present  inten- 
tion of  removing  therefrom,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning. 

"  2d.  A  person  shall  not  be  considered  or  held  to  have  lost  his  resi- 
dence who  shall  leave  his  home  and  go  into  another  State  for  tempo- 
rary purposes  merely,  with  an  intention  of  returning. 

"  3d.  A  person  shall  not  be  considered  or  held  to  have  gained  a 
residence  in  any  county  of  this  State,  into  which  he  shall  come  for 
temporary  purposes  merely,  without  the  intention  of  making  such 
county  his  home,  but  with  the  intention  of  leaving  the  same  when  he 
shall  have  gotten  through  with  the  business  that  brought  him  into  it. 

"  4th.  If  a  person  remove  to  another  State,  with  an  intention  to 
make  it  his  permanent  residence,  he  shall  be  considered  and  held  to 
have  lost  his  residence  in  this  State. 

"  5th.  If  a  person  remove  to  another  State  with  an  intention  of  re- 
maining there  for  an  indefinite  time,  and  as  a  place  of  present  resi- 
dence, he  shall  be  considered  and  held  to  have  lost  his  residence  in 
this  State,  notwithstanding  he  may  entertain  an  intention  to  return 
at  some  future  period. 

"6th.  The  place  where  a  married  man's  family  resides,  shall, 
generally,  be  considered  and  held  to  be  his  residence ;  but  if  it  is  a 
place  of  temporary  establishment  for  his  family,  or  for  transient  ob- 
jects, it  shall  be  otherwise. 

"7th.  If  a  married  man  has  his  family  fixed  in  one  place,  and  he 
does  his  business  in  another,  the  former  shall  be  considered  and  held 
to  be  his  place  of  residence. 

"8th.  The  mere  intention  to  acquire  a  new  residence,  without  the 
fact  of  removal,  shall  avail  nothing  ;  neither  shall  the  fact  of  removal 
without  the  intention. 

"  9th.  If  a  person  shall  go  into  another  State,  and  while  there  ex- 
ercise the  right  of  a  citizen  by  voting,  he  shall  be  considered  and  held 
to  have  lost  his  residence  in  this  State." — (Swan's  Stat.,  351.) 

By  the  act  of  March  12,  1853,  (Swan's  Stat.,  350,  §  TO,)  it  will 
appear  that  the  provisions  of  this  act  apply  to  elections  for  presidential 
electors  and  representatives  to  Congress. 

These  rules,  except  the  last,  have  been  adopted  by  the  general  as- 
sembly, almost  in  word,  from  Judge  Story's  Conflict  of  Laws,  sections 
46, 47,  and  48. 

For  the  purpose  of  applying  them  to  the  facts,  as  disclosed  by  the 
testimony,  I  state  the  following  propositions  : 

I.  The  removal,  with  family  and  goods,  or  either,  and,  if  unmar- 
ried, without  either,  or  after  a  sale  of  goods,  to  another  State,  with 
intent  to  remain  permanently,  or  for  an  indefinite  time,  forfeits  suffrage 
in  Ohio. 
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II.  The  removal,  with  family  and  goods,  or  either,  or  after  the  sale 
of  goods,  or,  if  unmarried,  without  either,  to  another  State,  with  in- 
tent to  remain  if  the  person  should  be  satisfied  with  the  country,  and 
the  actual  taking  of  the  new  residence,  forfeits  suffrage  in  Ohio,  al- 
though the  person  becomes  immediately  dissatisfied  and  returns  to  his 
former  residence. 

III.  Although  the  original  removal  was  for  a  temporary  purpose 
only,  if  the  person,  when  absent,  forms  the  design  to  remain,  either 
permanently  or  for  an  indefinite  time,  he  forfeits  his  residence  in 
Ohio.— (Story's  Confl.  Laws,  p.  43,  §  45.) 

IV.  Voting  out  of  the  State,  without  a  subsequent  residence  of  one 
year  preceding  the  election,  is  conclusive  evidence  of  loss  of  residence.— 
(Swan's  Rev.  Stat.  351,  §  2,  specification  9.) 

4.  Non-residents  of  the  State. 

Of  this  class,  Mr.  Vallandigham  makes  thirty-one  challenges,  and 
nearly  all  of  them  are  clear  instances  of  illegal  votes. 

The  cases  of  Hudson  George,  pp.  11,  32  ;  J.  F.  Morris,  p.  34  J. 
Anderton,  p.  37  ;  George  Sorbray,  p.  55;  Reuben  Thomas,  p.  71; 
William  Lamb,  pp.  108, 109  ;  Samuel  M.  Neass,  p.  112  ;  Levi  Neass, 
.,113,  challenges  by  the  contestant ;  and  W.  EL  Rowe,  p.  161,  and 
tephen  Lowe,  p.  168,  challenges  by  returned  member,  are  submitted 
upon  the  testimony,  and  fall  within  proposition  IV. 

The  cases  of  Benjamin  M.  Gump,  p.  30;  Woodbridge  Odlin,  pp. 
34,  54;  Samuel  Heikes,  p.  48 ;  John  Stroup,  pp.  65,  68,  69;  James 
T.  Wilson,  p.  76 ;  James  Finlan,  pp.  103,  104,  105  ;  Derrick  Barca- 
low,  p.  108 ;  J.  Paulding,  p.  117 ;  Augustus  Drayer,  p.  118,  and 
James  Earhart,  pp.  108, 120,  challenges  by  the  contestant;  and  Daniel 
Brenner,  p.  150,  challenged  by  returned  member,  are  submitted  upon 
the  testimony,  and  fall  within  propositions  I  and  II.  Compare  par- 
ticularly Benjamin  M.  Gump,  Hezekiah  Houghtelin,  Daniel  Brenner, 
and  J.  M.  Morrison. 

The  cases  of  A.  K.  Rice,  p.  12  ;  Joseph  Smith,  pp.  13,  14 ;  J.  T. 
Sage,  p.  36 ;  George  Hartman,  p.  59  ;  Frank  Biker,  p.  61 ;  Henry 
Hoyle,  pp.  103,  104,  105;  James  Payne,  pp.  110,  123;  Andrew 
Coble,  pp.  112,  117;  James  H.  Foster,  pp.  127,  128,  challenges  by 
the  contestant ;  and  Hamilton  Wolff,  p.  172,  challenge  by  returned 
member,  are  submitted  upon  the  testimony,  each  being  challenged  on 
the  ground  that  he  had  never  resided  within  the  State  a  year  preced- 
ing the  election. 

As  to  James  Higgins,  pp.  12,  36,  in  addition  to  the  fact  that  he  left 
the  State  six  months  before  the  election  to  go  into  business,  for  an 
indefinite  period,  in  Indiana,  it  is  proved  that  he  voted  in  that  State  at 
the  presidential  election  in  1856,  six  months'  previous  residence  being 
requisite  there. 

o  ?h^c*feB  of  Jame8  M-  Morrison,  p.  38  ;  Daniel  Davis,  ip.  73,  ar 
submitted  upon  the  testimony,  and  fall  within  proposition  III. 

-as  to  John  Low,  p.  81,  the  testimony  shows  that,  in  March,  1855, 

+iQT ay  \°.n>  he  enlisted  in  the  army  for  five  years,  and  left  Ohio  under 

\«fi? D ll8t"le1nt  fo*  the  State  of  Missouri,  where  he  remained  fonr 

™ns,  and  then  deserted.     Whether  previously  to  the  enlistment  he 


are 
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had  8  residence  in  Ohio,  does  not  appear ;  if  he  had,  it  is  clear 
that  he  lost  it  by  leaving  the  State  to  go  to  Missouri  with  the  army. — 
(See  Swan's  St.,  351,  §2,  specification  5  ;  Contested  Election,  p.  411. 
lb.,  511.)  And  although,  by  his  own  testimony,  it  appears  he  was  a 
year  and  two  days  in  the  State  preceding  the  election,  I  claim  that  he 
could  not  acquire  a  residence.  The  constitution  of  Ohio,  art.  5,  §  5, 
declares  "that  no  person  in  the  military,  naval,  or  marine  service  of 
the  United  States  shall,  by  being  stationed  in  any  garrison,  or  mili- 
tary or  naval  station  within  the  State,  be  considered  a  resident  of  this 
State;"  and  if  stationed  in  Ohio,  he  could  not  acquire  a  residence 
there.  Being  a  deserter,  and  never  having  been  discharged,  as  he 
states,  he  is  still,  in  presumption  of  law,  in  the  service  of  the  United 
States,  and  cannot,  by  reason  of  his  desertion,  be  placed  in  a  better 
situation  than  if  he  had  been,  in  pursuance  of  his  enlistment  and  the 
law,  serving  with  his  regiment  at  Dayton. 

As  to  the  votes  of  John  Beck  (p.  158)  and  George  B.  Richmond, 
(p.  163,)  challenged  by  Mr.  Campoell :  although  the  facts  are  appar- 
ently dissimilar,  yet  the  principle  by  which  they  are  to  be  tested  is 
substantially  the  same. 

Beck  was  a  married  man,  residing  in  Maryland  till  October  3, 1855, 
when  he  arrived  in  Ohio,  and  took  up  his  residence  in  Montgomery 
county,  with  intent  from  that  time  to  remain  permanently,  and  become 
a  citizen  of  the  State.  Both  the  criteria  of  residence  exist — the  fact 
and  the  intent. — (Story's  Confl.  of  Laws,  §44.)  He  left  his  family  in 
Maryland ;  but  after  he  left,  they  were  only  temporarily  remaining 
there  until  sent  for ;  the  delay  being  merely  for  "convenience. ' ' — (Ques. 
70,  p.  159.) 

Richmond  had  acquired  citizenship  in  Ohio,  by  virtue  of  about  two 
fears'  residence. — (Int.  107,  p.  163.)  His  family  became  dissatisfied, 
and  returned  to  New  Jersey.  He  remained  till  after  the  election,  not 
tft  fraudem  legis,  but  bona  fide,  to  settle  his  business. — (Ints.  107,  p. 
163  ;  119,  p.  165.)  Here  the  two  criteria  of  loss  of  residence  in  Ohio 
did  not  exist ;  there  was  only  the  intention  to  remove,  but  not  the  fact 
of  removal. — (Swan's  Stat.,  351,  §  2,  specification  8.) 

Now,  in  the  former  case,  the  domicil  of  the  wife  followed  the  domi- 
cil  of  the  husband ;  this  is  the  general  rule,  (Story  Confl.  of  Laws,  § 
46,  p.  44 ;)  nor  is  the  case  within  any  of  the  exceptions. 

In  Richmond's  case,  this  same  general  rule  must  also  apply  ;  for,  as 
in  the  former,  the  wife's  remaining  behind  could  not  preclude  the  hus- 
band from  acquiring  a  residence ;  so  in  this  her  removal,  although  with 
his  consent,  could  not  forfeit  his  residence. 

In  the  former  case,  the  removal  of  the  husband,  without  the  wife, 
forfeited  his  residence  in  Maryland,  as  it  would  unquestionably  have 
done  in  Ohio,  under  similar  circumstances  ;  in  the  latter,  the  husband's 
remaining  in  Ohio,  retained  his  residence  until  actual  removal. 

5.  Non-residents  of  county. 
*Of  this  class  there  are  nine  challenges,  all  by  contestant. 

0 Prior  to  the  session  of  the  legislature  in  1857,  no  fixed  period  of  residence  in  a  county, 
*»nl,  or  township,  was  required  as  a  qualification  for  electors.  Any  person  moving  into  a 
°wmtr  on  the  day  of  election  even,  and  declaring  that  he  had  come  in  for  the  purpose  of 
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A.  K.  Tate,  pp.  39,  42,  44,  46  and  47.  His  vote  is  challenged  on 
two  grounds  :  loss  of  residence  in  the  State,  and  non-residence  in  the 
county.  As  to  the  former,  the  case  falls  within  the  second  proposi- 
tion I  have  made  as  to  residence.  As  to  the  fact  of  loss  of  residence, 
see  p.  43,  interrogatory  7  ;  p.  45, inter.  10  ;  p.  46,  inter.  19,  20,  and  21 ; 
p.  47,  inter.  7.  As  to  non-residence  in  county,  see  p.  40,  inter.  8,  9, 
and  10 ;  p.  41,  inter.  24 ;  p.  43,  inter.  7  ;  p.  45,  inter.  10,  11  and  13; 
p.  47,  inter.  9. 

Fishery  p.  66,  inter.  7,  8,  and  9 ;  p.  67,  inter.  11 ;  p.  68, 

inter.  28. 

Henry  Hermann :  This  is  claimed  to  be  illegal  under  the  statute. — 
(Swan's  Statute,  p.  351,  §  2,  specification  7.) 

As  to  how  he  voted :  The  testimony  upon  the  contest  for  the  office 
of  sheriff  is,  for  convenience,  agreed  to  be  used  by  consent  (p.  89)  as 
to  this  case  and  one  other.  Hermann  appears  to  have  voted  tor  Emly 
for  sheriff,  (p.  88,  inter.  18.)  Emly  was  the  regular  republican  can- 
didate for  Sheriff,  (page  49.)  The  returned  member  was  the  regular 
republican  candidate  for  Congress  on  the  same  printed  ticket,  (pp. 
49  and  60,  inter.  10.)  As  to  the  residence  of  his  family,  see  p.  88,  inter. 
.6,  7,  9,  11  and  12 ;  p.  89,  inter.  1. 

The  cases  of— 3,  J .  F.  Palmer,  pp.  77  and  79  ;  4,  Joseph  West,  p. 
79  ;  6,  John  Lamb,  pp.  108  and  109  ;  7,  Luther  Gilliland,  pp.  110  and 
123 ;  8,  H.  H.  Hall,  pp.  Ill  and  119 ;  9,  Jonathan  Ogden,  pp.  124 
and  130,  are  submitted  without  any  remark. 

But  actual  bona  fide  residence  was  always,  in  fact,  required  by  the 
law,  howsoever  it  may  have  been  disregarded  in  practice. 

6.  Non-resident  of  township  or  ward. 

Two  votes  are  challenged  by  Mr.  Campbell  on  this  ground  ;  and 
although  the  testimony  shows  that  they  were  legal  voters  of  the  State 
and  county,  they  actually  voted  out  of  the  township  in  which  they 
resided,  and  it  is  conceded  that  this  is  a  fatal  objection,  and  they  must 
be  deducted  from  Mr.  Vallandigham's  votes. 

7.  Persons  of  color. 

The  contestant  avers  that  twenty-five  or  more  persons  of  this  de- 
scription voted  for  the  returned  member.  The  testimony,  as  far  as 
taken  in  Butler  and  Montgomery  counties,  shows  no  testimony,  for 
want  of  time,  being  taken  in  Preble,  where  the  others  of  this  class 
voted  ;  that  sixteen  voted  at  the  election  here  contested — four  in  Ham- 
ilton,  and  twelve  in  Oxford. 

They  are  all  described  by  the  witnesses  as  "mulattoes"  and  "per- 
sons of  color."  As  to  the  first  four,  Mr.  Milliken,  a  judge  of  the 
election,  2d  ward,  says  they  were  "mulattoes  and  persons  of  color/' 
three  of  whom  he  had  known  personally  before,  and  that  there  was  in 

making  the  county  his  home,  was  allowed  to  vote.  Such  cases  were  of  frequent  occurrcnor. 
Residents  of  other  counties  and  districts,  unusually  unmarried  men,  "  light  to  run  away," 
were  many  times  brought  in  to  work  at  some  trade  or  business  until  after  the  election,  and 
under  a  facile  conscience  and  a  loose  administration  of  the  law,  were  procured  and  permit- 
ted to  yote.  Thus  "pipe-laying" — "colonizing" — was  an  easy  and  not  an  uncotminan 
thing  ;  and  to  prove  the  offence  next  to  impossible.  This  sad  defect  in  the  election  law 
of  the  State  was  remedied  at  the  last  session  of  the  legislature,  and  a  thirty  days'  residence 
in  the  county  is  now  required. 
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lacb  of  the  four  a  distinct  and  a  visible  admixture  of  African  blood; 
in  one  of  them  (Anderson)  he  thinks  there  was  more  white  blood  than 
black;  "as  to  the  others,  it  was  doubtful  whether  the  white  or  black 
blood  predominated. 

As  to  the  Oxford  voters,  the  witnesses  speak  of  some  of  them  as 
"mulattoes,"  and  all  of  them  as  of  "mixed  negro  blood,"  "having 
a  visible  admixture  of  negro  blood."  The  question  of  their  color, 
blood,  and  race,  was  discussed  by  and  before  the  judges  of  election, 
who,  admitting  they  were  "persons  of  color,"  of  visible  mixed  negro 
blood,  decided  they  "had  a  right  to  vote,  because  they  were  more 
than  half  white;"  two  of  these  judges  were  republicans,  friends  of 
cootestee,  and  voted  for  him  at  that  election. 

That  all  these  persons  voted  for  Mr.  Campbell  there  can  be  no  doubt, 
although,  for  an  obvious  reason,  their  testimony  has  not  been  taken, 
except  Alford  Anderson's,  and  even  this  without  the  knowledge  and 
against  the  wishes  of  Mr.  Vallandigham;  but  my  apology  for  it  is,  that, 
in  debate  in  the  House  on  the  8th  of  December,  1856,  Mr.  Campbell 
stated  that  "  he  would  as  soon  believe  Anderson's  oath  as  that  of  any 
man  upon  the  floor." — (Congressional  Globe,  p.  52.)  With  this  en- 
dorsement I  submit  it. 

The  proof,  then,  that  these  mulattoes  and  persons  of  color  voted  for 
cootestee,  consists  in  the  testimony  of  Anderson  as  to  his  own  vote 
and  the  votes  of  Mitchell  and  Redman  ;  the  admissions  of  Lawrence 
and  Cowan,  as  to  the  others,  that  they  were  brought  or  attended  to 
the  polls  by  the  friends  of  contestee,  challenged,  and  their  right  to 
vote  disputed  and  "bitterly  opposed"  by  the  friends  of  contestant ; 
their  right  favored  and  insisted  upon  by  the  friends  of  the  contestee ; 
that  the  friends  of  the  contestant  "  had  made  an  arrangement  to  have 
an  elector  inside  at  the  polls  for  the  express  purpose  of  challenging 
these  identical  men;9'  their  votes  were  received  after  challenge,  discus- 
sion, and  resistance,  by  the  friends  of  contestant,  a  majority  of  the 
judges  of  election  being  republicans  and  friends  of  contestee,  and  that 
they  were  "  mulattoes  and  persons  of  color,"  whose  sympathies  would 
naturally  be  with  the  candidates  of  a  party  which  professed  to  be  the 
peculiar  friends  of  the  African  race.  It  may  be  added,  also,  as  an 
"adminiculum"  of  proof,  that  the  contestee  complains  (specification  9) 
that  morb  of  the  same  class  of  persons  were  not  allowed  to  vote  for 
him. 

And,  further,  the  history  of  this  canvass  would  leave  no  doubt  of 
the  sympathy  and  suffrages  of  all  this  class.  From  the  testimony  in 
the  case  of  Mr.  Bolton,  who  has  been  already  referred  to  under  the 
head  of  mental  incapacity,  the  committee  can  see  the  spirit  in  which 
the  canvass  was  conducted.  Mr.  Bolton  was  carried  to  the  polls ;  did 
not  know  the  judges  of  election,  his  friends  for  twenty  years ;  nor 
whether  he  wished  to  vote,  nor  what  ticket,  nor  for  whom  ;  but  he  is 
asked  "  Don't  you  want  to  vote  against  slavery  ?"  he  answers  "Yes;" 
and  the  ticket  with  Mr.  Campbell's  name  was  placed  in  his  open  hand, 
and  the  hand  and  arm  are  held  out,  by  the  persons  who  brought  him 
there,  to  the  judges  of  election,  (p.  86.) 

That  these  sixteen  votes  were  all  illegal,  and  this  without  any 
regard  to  proportion  of  white  blood  and  black  in  the  persons  casting 
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them,  as  it  was  distinctly  visible  in  all,  would  be  too  clear,  I 
think,  for  argument  if  the  question  was  now  presented  for  the  first 
time. 

The  word  "white"  occurs  in  the  constitution  of  Ohio,  descripti?e 
of  the  persons  entitled  to  suffrage  under  it.  The  same  word  occurs  in 
twenty-five,  at  least,  of  the  State  constitutions,  and  by  Congress  it 
should  be  held  to  mean  the  same,  whether  in  Connecticut  or  South  Caro- 
lina. Its  proper  use,  wherever  it  occurs  in  a  constitution,  is  as  a  de- 
signation of  "  race  "  and  not  of  "color;"  but  if  of  the  latter,  it  means 
white  and  not  white  and  black,  nor  any  admixture  of  them  in  whatever 
proportion.  If  the  blending  appears  distinctly,  it  is  not  white;  and  the 
person  who  bears  the  tinge  of  African  blood  visibly  upon  his  face  is 
not  a  white  person,  but  a  "person  of  color." 
^  We  find  the  words  "  persons  of  color"  used  as  a  generic  expres- 
sion, including  all  persons  not  of  the  white  race  : 

1.  In  the  legislation  of  the  United  States  :  The  act  of  1807,  for  the 
suppression  of  the  slave  trade,  "negroes,  mulattoes,  and  persons  of 
color."  The  act  for  the  enlistment  on  board  vessels  of  war,  where 
"  persons  of  color,"  born  in  the  United  States,  are  distinguished  from 
"  citizens."— (Act  of  1813,  2  Statutes  at  Large,  809.)  There  are  many 
other  instances  in  congressional  legislation  as  well  as  in  that  of  the 
States. 

2.  By  the  executive  departments :  It  occurs  in  Wirt's  opinion,  de- 
nying passports,  in  1821;  Berrien's  opinion  to  the  same  purpose,  1831; 
Fillmore's  proclamation,  1851,  by  Daniel  Webster,  Secretary  of  8tate. 

3.  By  the  Supreme  Court  of  the  United  States. — (Scott  vs.  Sanford, 
19  Howard,  393,  passim.) 

4.  By  the  committees  of  the  House,  and  by  the  House  itself.  I 
refer  now  to  the  New  Jersey  case,  where  the  very  question  here  in 
controversy  was  decided. — (House  Rep.,  1839-' 40,  No.  541,  pp.  95, 
387,  698,  705,  729  ;  and  Journal  of  the  Committee,  26,  89.) 

In  two  instances,  persons  of  color,  and  more  white  than  black,  were 
held  to  be  incompetent  to  vote  under  the  laws  of  New  Jersey,  which 
limited  suffrage  to  white  persons. — (Patterson's  case,  evidence  95, 
vote  of  committee,  26 ;  Hill's  case,  evidence  387,  vote  of  committee, 
89.)  I  am  aware  that  this  committee,  composed  of  very  able  men, 
was  intensely  partisan  :  Campbell  of  South  Carolina,  Brown  of  Ten- 
nessee, (now  Postmaster  General,)  Governor  Medill  of  Ohio,  Governor 
Thomas  of  Maryland,  and  Rives  of  Virginia,  of  the  majority ;  and 
Mr.  Fillmore,  (since  President,)  Truman  Smith  of  Connecticut,  Mr. 
Botts  of  Virginia,  and  Randall  of  Maine,  of  the  minority.  I  cite  it 
because  there  was  no  vote  by  any  member  of  the  committe  against  the 
exclusion  of  such  votes,  and  the  reports,  as  well  the  minority  as  the 
majority,  concur. 

But  it  may  be  claimed  that  this  is  a  question  to  be  determined  ex- 
clusively by  the  legislation  of  Ohio  and  the  interpretation  by  her  own 
courts  of  the  clause  in  her  constitution  which  defines  the  qualification 
of  an  elector,  and  I  am  admonished  by  the  answer  of  Mr.  Campbell  to 
the  notice  of  contest,  that  he  relies  upon  some  decisions  in  Ohio  to 
sustain  the  position  that  persons  "  half  white  or  more"  were  compe- 
tent to  vote  for  him ;  and  it  is  a  matter  of  complaint,  as  I  have  already 
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said,  that  more  of  such  persons  would  have  voted  for  him,  hut  were 
rejected.  The  ninth  specification  of  his  answer  is  as  follows :  "  That 
persons,  half  white  and  more,  entitled  under  the  laws  and  de- 
cisions of  the  courts  of  Ohio  to  the  right  of  suffrage,  who  would  have 
voted  for  me,  were  refused  the  exercise  of  that  right  by  the  judges  of 
the  election." — (Testimony,  p.  2,.) 

Every  lawyer  in  Ohio  is  familiar  with  the  decisions  to  which  re- 
ference will  be  made,  and,  before  proceeding  to  discuss  them,  I  deem  it 
a  duty  to  say  that  they  were  never  accepted  as  law  by  the  profession  of 
the  State  nor  acquiesced  in  by  public  sentiment,  nor  acted  upon  by 
the  inferior  tribunals  out  of  a  particular  locality,  nor  satisfactory  even 
there.  That  they  were  made  by  a  divided  court,  the  judges  concurring 
to  mako  them  being  all  from  the  particular  locality  referred  to,  and 
the  only  member  oi  the  court  who  was  outside  of  that  locality  dissent- 
ing in  an  opinion,  which  was  admitted,  by  an  almost  entire  concur- 
rence of  professional  sentiment,  to  contain  the  reason  and  the  law  of 
the  case.  And  when  the  supreme  court  underwent  a  change  in  the 
members  composing  it,  the  only  reason  why  the  decisions  were  not 
reversed  must  be  found  in  the  fact  that  plaintiffs,  against  whom  a 
decision  adverse  to  the  cases  referred  to  was  made  by  the  common 
pleas,  were  unwilling  to  take  the  question  up  for  reconsideration. 

The  first  case  was  Gray  vs.  The  State,  4  Ohio  Rep. ,  354,  decided 
upon  the  statutory  rule  of  competency  of  witnesses,  which  excluded 
blacks  and  mulattoes  from  testifying  in  a  cause  to  which  a  white  person 
was  a  party.  The  defendant. was  nearer  white  than  a  mulatto,  and 
the  decision  in  favorem  was  made,  that  a  mulatto  could  not  be  a  wit- 
ness in  behalf  of  the  State.  As  this  was  a  favorable  construction  of 
the  statute,  and  made  in  a  criminal  cause,  it  passed  without  notice. 

In  another  case,  Williams  vs.  School  Directors,  Wright's  Rep.,  578, 
it  was  decided  that  the  children  of  a  white  mother  and  a  father  three- 
fourths  white  could  not  be  excluded  from  the  common  schools,  the 
benefits  of  which  were  by  statute  limited  to  white  children  ;  and  force 
was  given  to  the  consideration  that  the  father  was  taxed  for  the  sup- 
port of  the  schools  to  which  his  children  had  been  denied  admission, 
as  black  and  mulatto  persons  were  the  only  persons  exempted  from 
taxation  for  school  purposes,  and  that  the  father  was  not  included 
within  the  exemption.  But  subsequent  legislation  indicates  pretty 
clearly  the  opinion  in  Ohio  as  to  the  principle  of  this  decision, 
and  the  following  section  is  quoted : 

"Thewords  'colored  persons'  and  'colored  children,' as  used  in 
this  act,  and  the  act  to  which  this  is  an  amendment,  shall  be  deemed 
and  held  to  mean  those  who  are  reputed  to  be  in  whole  or  in  part  of 
African  descent."— (53  Ohio  Laws,  118,  §  2,  April  8,  1856.) 

Again :  the  question  as  to  the  meaning  of  the  word  "  white  " — a 
word  which,  of  all  others  in  the  language,  ought  to  require  no  gloss — 
arose  in  Jeffries  vs.  Ankeny  and  others,  which  was  an  action  brought 
by  a  person,  the  offspring  of  a  white  man  and  a  half-breed  Indian 
woman,  against  the  judges  of  election  for  refusing  his  vote,  and  the 
judgment  of  the  court  was  for  the  plaintiff,  that  he  was  white  and  en- 
titled to  suffrage,  the  court  giving  weight  to  the  fact  that  persons  of 
partly  Indian  descent  "  were  members  of  the  bar,  had  exercised  po- 
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litical  privileges,  filled  offices,  and  worthily  discharged  their  duties, 
and  that  disfranchisement  for  this  cause  will  be  equally  unexpected 
and  startling." 

By  these  gradations  the  court  approached  the  case  of  Thacker  vs. 
Hawk  and  others,  11  Ohio  Rep.,  379,  which  was  an  action  brought 
against  the  judges  of  election  for  refusing  the  vote  of  the  plaintiff, 
"  the  evidence  tending  to  prove  that  he  had  some  negro  blood  in  him." 
The  court  below  was  asked  to  instruct  the  jury,  "  that  if  the  plaintiff 
was  nearer  white  than  mulatto  or  half-blood,  he  was  entitled  to  vote," 
which  the  court  refused,  but  did  instruct  "that  if  the  plaintiff  had 
any  negro  blood  whatever,  he  was  not  entitled  to  vote."  Exception 
being  taken  to  the  charge,  the  case  went  on  error  to  the  supreme 
court.  It  was  not  argued  for  defendants  in  error  at  all,  and  this  is 
the  whole  decision  of  the  majority : 

"  This  case  presents  the  same  question  as  in  Jeffries  vs.  Ankeny  el 
al.y  and  must  be  decided  by  the  same  principles.     The  court  charged 
the  jury  that,  if  the  plaintiff  had  any  negro  blood  whatever,  he  was 
not  a  lawful  elector.    That  charge  was  wrong,  and  judgment  must  be 
reversed."    But  Judge  Bead,  who  dissented,  delivered  an  opinion, 
covering  six  pages  of  the  report,  which  was  worthy  to  stand  for  a 
monument  over  his  early  grave.     I  need  but  refer  to  it ;  the  majority 
could  overrule  the  judgment,  but,  being  unable  to  answer  the  argu- 
ment, were  wisely  silent.    And  this  is  a  faithful  summary  of  the  cases 
in  Ohio  which  have  brought  bo  much  and  such  undeserved  odium 
upon  the  State.     The  negro  case  is  decided  upon  the  authority  of 
Jeffries  vs.  Ankeny,  (the  Indian  case,)  and  that  upon  the  cases  of 
Williamson,  construing  words  in  the  school  law,  and  of  Gray,  con- 
struing the  statute  excluding  blacks  and  mulattoes  as  witnesses.    For 
each  of  the  three  earlier  cases  an  able  legal  argument  could  readily  be 
made,  whilst  the  negro  suffrage  case  stands  without  apology  in  reason, 
and  is  rested  upon  authority,  whilst  there  is  none  in  point  to  sustain 
it.     I  have  delayed  the  committee  too  long  by  the  statement  of  the 
Ohio  cases,  for  they  have  nothing  to  do  with  the  determination  of  the 
question.     They  all  arose  under  the  constitution  of  1802,  which  gave 
the  right  of  suffrage  to  "white  inhabitants."     In  the  constitution  of 
1851,  the  clquse  as  to  the  elective  franchise  is  in  these  words:  "Every 
white  male  citizen  of  the  United  States,  of  the  age  of  twenty-one  years, 
&c." — (Constitution,  art.  V,  sec.  1.)     The  committee  will  mark  the 
change  by  substitution  of  the  words  "citizen  of  the  United  States," 
for  "inhabitant." 

The  term  "  citizen  of  the  United  States"  is  used,  and  where  must 
we  look  to  ascertain  who  are  included  within  that  designation  ?  The 
House,  undoubtedly,  judges  absolutely  of  the  election  of  its  members, 
but  will  so  judge  with  great  respect  for  the  decisions  of  the  Supreme 
Court  of  the  United  States  construing  the  Constitution  of  the  United 
States,  although  the  court  of  this  State  had  given  a  contrary  con- 
struction. 

^  This  does  not  derogate  from  the  sovereignty  of  Ohio,  nor  the  dig- 
nity of  her  supreme  court,  because  no  person  can  be  a  citizen  of  the 
United  States  except  under  the  Constitution  snd  the  laws  in  pursuance 
thereof ;  and  the  construction  of  that  instrument  and  those  laws  is  de- 
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volved  on  the  Supreme  Court  of  the  United  States,  which,  for  this 
purpose,  is  the  tribunal  of  last  resort.  But  in  the  consideration  of 
this  case  it  is  unnecessary  to  go  so  far ;  for,  admitting  that  a  State  has 
the  power  to  make  any  persons  competent  to  vote  for  representatives 
in  Congress,  whether  citizens  or  aliens,  black  or  white,  bond  or  free, 
and  admitting  also  the  proposition,  that  to  the  supreme  court  of  a 
State  belongs  the  interpretation  of  her  constitution  and  the  construc- 
tion of  her  statutes,  these  votes  are  still  illegal.  Citizenship  of  the 
United  States  is  a  part  of  the  qualification  by  the  paramount  law  of 
the  State,  and  the  supreme  court  of  Ohio  has  given  no  construction 
to  the  section  of  the  Constitution  under  consideration.  As  it  is  thus 
res  integrce  in  Ohio,  I  appeal  for  a  construction  of  the  clause  to  the 
decisions  of  the  Supreme  Court,  and  to  the  House  of  Representatives, 
unembarrassed  by  any  conflicting  decisions  of  the  State  tribunals. 
The  case  of  Dred  Scott  vs.  Sanford,  19  Howard,  393,  is  an  express 
adjudication  of  the  very  question.  The  case  is  too  familiar  to 
require  a  reference;  but  the  court  decides  that  a  person,  the  de- 
scendant of  a  negro  imported  to  this  country  and  sold  as  a  slave, 
cannot  be  a  citizen  of  the  United  States.  Now,  it  is  true  there  is 
no  testimony  in  the  case  that  the  votes  complained  of  were  cast  by 
the  descendants  of  African  slaves,  except  that  unmistakable  proof 
of  race  which  feature  and  complexion  furnish,  and  history  is  the  wit- 
ness to  whom  I  refer  for  the  descent  of  all  this  class. 

Look  for  a  moment  to  the  consequence  of  a  decision  by  the  House 
that  these  persons  are  qualified  voters  in  Ohio.  Compare  the  section 
of  the  Ohio  constitution  I  am  considering  with  the  second  section,  ar- 
ticle first,  of  the  Constitution  of  the  United  States,  and  it  is  apparent 
that,  except  as  to  time,  the  qualifications  of  a  voter  in  Ohio  are  the 
same  as  those  of  a  member  of  the  House  of  Representatives.  The 
present  case  involves  only  the  "  election"  of  one  member  of  the  House 
of  Representatives,  but  the  principle  to  be  determined  involves,  neces- 
sarily and  logically,  the  qualification  of  members  in  the  future. 

If  these  persons  of  color  were  qualified  electors  in  Ohio ;  qualified 
to  defeat  Mr.  Vallandigham  and  elect  Mr.  Campbell,  then  they  are 
citizens  of  the  United  States,  qualified  to  be  your  peers  in  the  hall — to 
sit  in  the  place  of  Mr.  Speaker,  and  preside  over  the  deliberations  of 
the  House. 
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A. 

C.  L.  VALLANDIGHAM,  CONTESTANT,   vs.   LEWIS  IX  CAMPBKLL,  THB  8WTIS0 

MEMBER  IN  THE  THIBTY -FIFTH  CONGRESS. 

The  entire  notice*  in  this  case  (with  the  exception  of  the  11th  and 
16th  points)  is  too  vague  and  indefinite  to  authorize  the  contestant  to 
offer  anj  evidence  under  the  same. 

By  the  act  of  Congress  of  February  19, 1851,  it  is  provided :  "  That 
from  and  after  the  passage  of  this  act,  whenever  any  person  shall  in- 
tend to  contest  an  election  of  any  member  of  the  House  of  Representatives 
of  the  United  States,  he  shall,  within  thirty  days  after  the  result  of  such 
election  shall  have  been  determined  by  the  officer  or  board  of  canvassers 
authorized  by  law  to  determine  the  same,  give  notice,  in  writing,  to  the 
member  whose  seat  he  designs  to  contest,  oi  his  intention  to  contest  the 
same ;  ~  and,  in  such  notice,  shall  specify  particularly  the  ground*  upon 
which  he  relies  in  the  contest." — (9  U.  S.  Stat.,  568.)  From  this 
clear  and  explicit  language,  it  is  more  than  manifest  that  the  contest- 
ant was  bound  to  "specify  particularly''  all  the  grounds  that  he  relied 
on  to  invalidate  the  returned  member's  election.  Such  being  un- 
doubtedly the  evident  design  and  object  of  the  law,  as  well  as  the  ex- 
press requirements  of  its  letter,  the  contestant  had  no  right  to  deal  in 
vague  and  indefinite  allegations  in  his  notice ;  and  by  so  doing  he  has 
precluded  himself  from  offering  any  evidence  under  the  same.  For, 
by  the  9th  section  of  said  act  of  Congress,  it  is  further  expressly  pro- 
vided, "  That  the  testimony  taken  by  the  parties  to  the  contest,  or 
either  of  them,  shall  be  confined  to  the  proof  or  disproof  of  the  facts 
alleged  or  denied  in  the  notice  and  answer  mentioned  in  the  first  and 
second  sections  of  this  act." 


•  Tke  following  it  the  notice  qf  conted : 

PATTOif,  Ohio,  DeoemUr  24,  1856. 

Sir  :  You  will  take  notice  that  I  will  contest  your  right  to  a  seat  in  the  House  of  Repre- 
sentatives as  the  member  from  the  third  congressional  district  of  Ohio  in  the  tiiirty-fifth 
Congress,  the  grounds  of  contest  being  as  follows : 

1.  That,  at  the  election  held  on  the  14th  day  of  October,  1866,  in  counting  out,  sundry 
ballots  were  rejected  by  the  judges  of  election  which  should  have  been  counted  for  me. 

2.  That,  in  counting  out,  sundry  ballots  were  counted  by  the  judges  of  election  for  too 
which  should  have  been  rejected. 

3.  That  sundry  persons  were  permitted  to  vote  for  you  in  townships  and  wards  of  which 
they  were  not  legal  residents. 

4.  That  sundry  qualified  electors  who  were  offered  to  vote  for  me,  and  who  were  legal 
residents  of  the  ward  or  township  in  which  they  offered  to  vote,  were  wrongfully  refused 
their  votes,  on  the  ground  of  non-residence  in  the  ward  or  township. 

5.  That  sundry  persons,  not  legal  residents  or  electors  of  Montgomery  county,  were  per- 
mitted  to  vote  for  you  in  said  county,  while  sundry  others,  legal  residents  and  electors  there- 
of, who  offered  to  vote  for  me,  were  illegally  rejected. 

6.  That  sundry  persons,  not  legal  residents  or  electors  of  Preble  county,  were  permitted 
to  vote  for  you  in  said  county,  while  sundry  others,  legal  residents  and  electors  thereof,  who 
offered  to  vote  for  me,  were  illegally  rejected. 

7.  That  sundry  persons,  not  legal  residents  or  electors  of  Butter, county,  were  permitted  to 
vote  for  you  in  said  county,  while  sundry  others,  legal  residents  and  electors  thereof,  who 
offered  to  vote  for  me,  were  illegally  rejected. 

8.  That  Bundry  electors  were  permitted  to  vote  for  you  more  than  once  at  said  election. 

9.  That  sundry  qualified  electors  were,  by  threats,  procured  to  vote  for  you,  who,  but  far 
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On  no  principle  whatever,  then,  can  the  contestant  be  permitted  to 
offer  any  evidence  under  the  general,  vague,  and  indefinite  allegations 
in  his  notice.  For  not  only  was  he  required  by  the  first  section  of  the 
actio  specify  in  his  notice,  particularly,  all  the  grounds  of  contest,  but 
moreover,  by  the  express  provisions  of  the  9th  section  of  the  same,  he 
is  prohibited  from  offering  any  evidence  of  any  fact  not  alleged  and 
specified  in  the  notice. 

With  such  plain,  express,  and  positive  provisions  of  the  statute  on 
this  subject,  it  is  clear,  beyond  the  possibility  of  a  doubt,  that  no  evi- 
dence whatever  can  be  received  under  the  general  allegations  of  con- 
testant's notice. 

In  the  case  of  Archer  vs.  Allen,  recently  before  Congress,  the  Hon. 
T.  L.  Harris,  in  speaking  on  this  subject,  says  : 

"  It  is  true  that  a  notice  that  the  sitting  member's  seat  would  be  con- 
tested was  served  upon  him  within  the  time  required  by  law  ;  but  it 
is  equally  true  that  the  notice  did  not  contain  any  of  the  specifications 
which  the  law  requires.  It  is  also  true  that  the  contestant,  when  he 
gave  that  notice,  did  not  know  how  he  was  to  contest  it,  or  upon  what 
particular  grounds  ;  or  if  he  did,  he  was  guilty  of  disingenuousnese  in 
not  specifying  them,  as  the  law,  as  every  sense  of  fairness,  required 
him  to  do.  But  from  the  testimony,  we  are  left  without  a  doubt  that 
when  he  gave  the  notice  he  did  not  know  how,  or  upon  what  points, 
he  was  to  make  the  contest.     In  his  notice,  therefore,  he  dealt  only  in 

aid  threats,  would  have  voted  for  me  ;   and  sundry  others,  qualified  electors,  were,  by 
threats,  deterred  from  voting  for  me,  who,  but  for  such  threats,  would  have  so  voted. 

10.  That  sundry  qualified  electors,  some  not  able  to  read  at  all,  and  sundry  others  not 
aMe  to  read  the  English  language,  were  fraudulently  furnished  with  ballots  which  they  were 
led  to  believe,  and  did  believe,  contained  my  name,  while,  in  fact,  said  ballots  contained 
youra,  or  were  blank  ;  by  reason  whereof  said  electors  were  prevented  from  voting  for  me  as 
they  intended. 

11.  That,  in  the  second  ward  of  the  city  of  Dayton,  John  B.  Chapman,  one  of  the  coun- 
almen  of  said  city  for  said  ward,  declined  to  serve  as  a  judge  of  said  election,  and,  of  his 
own  authority,  and  without  any  choice,  viva  voce  or  otherwise,  by  the  electors  present,  ap- 
pointed Stith  M.  Sullivan  to  act  as  judge  of  election  in  his  place,  objection  to  his  (said 
Chapman's)  right  to  appoint  being  at  the  time  made  by  the  electors  present. 

12.  That  sundry  persons,  not  of  the  age  of  twenty -one  years,  were  permitted  to  vote  for 
yoa. 

13.  That  sundry  persons,  not  residents  of  the  State  one  year  next  preceding  the  election, 
*tre  permitted  to  vote  for  you. 

H.  That  sundry  persons,  idiot  and  insane,  were  permitted  to  vote  for  you 

15.  That  sundry  persons,  not  "  white  male  citizens  of  the  United  States,"  were  permitted 
to  vote  for  you. 

16.  That  Alfred  J.  Anderson,  John  M.  Mitchell,  James  Bobbins,  Reuben  Redman,  Thos. 
Tester,  John  D.  Bobbins,  Alexander  Proctor,  Cyrus  H  Cowen,  Robert  Goings,  W.  Griffith, 
uul  twenty-two  others,  mulattoes  and  persons  of  color,  not  qualified  electers  of  Ohio  under 
the  constitution  and  laws  thereof,  were  permitted  to  vote  for  you 

17.  That  sundry  persons,  not  having  all  the  legal  and  constitutional  qualifications  of  elec- 
ta* were  permitted  to  vote  for  you 

K  That  sundry  persons,  having  all  the  legal  and  constitutional  qualifications  of  electors 
*ithin  this  State,  and  who  offered  to  vote  for  me,  were  rejected. 

19.  That  other  irregularities,  defects,  and  illegalities  were  permitted  or  occurred  in  con- 
dciting  said  election,  whereby  my  rights  as  a  candidate  were  prejudiced. 

ion  will  further  take  notice  that  1  claim  to  have  received  a  majority  of  all  votes  legally 
ca*t  at  said  election,  and  that  I  am  therefore  legally  entitled  to  represent  the  qualified  elec- 
tor of  the  third  congressional  district  of  Ohio  in  the  thirty-fifth  Congress. 

C.  U  VALLANDIGHAM. 

Hon.  Louis  D.  CAMPBELL. 

H.  Bep.  Com.  380- 
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generalities.  He  constructed  a  drag-net  notice,  by  which  he  could  in- 
clude every  thing  which  chance  or  circumstances  might  reveal." — (App. 
to  Cong.  Globe,  1st  sess.  34th  Cong.,  vol.  33,  p.  929.) 

And  in  the  minority  report  of  the  Hon.  Alexander  H.  Stephen,  W. 
R.  Smith,  and  J.  H.  Savage,  to  Congress,  in  the  above  case  of  Archer 
vs.  Allen,  this  strong  and  forcible  language  is  used : 

"  First,  as  to  the  admissibility  of  the  testimony  produced,  by  which 
the  alteration  is  sought  to  be  made  ;  and  secondly,  the  effect  of  the  tes- 
timony, even  if  received. 

"And,  on  the  first  head,  they  would  say,  in  the  first  place,  no  allu- 
sion to  such  an  error  in  the  count  in  the  Lexington  precinct  is  made  in 
the  original  notice  given  by  Mr.  Archer,  the  contestant,  to  Mr.  Allen, 
the  sitting  member,  of  his  intention  to  contest  the  seat  under  the  act  of 
1851.     This  will  be  seen  by  reference  to  exhibit  A.     The  only  sfiecifi- 
cation  in  that  notice  is  in  these  words :  '  That  the  returns  made  by  the 
returning  officers,  as  officially  announced,  are  incorrect,  and  the  poll- 
books  of  the  several  counties  of  this  district  show  that  I  received  a  ma- 
jority of  the  legal  votes  polled  in  the  said  district,'  &c.     The  notice  is 
without  any  particular  specification.     It  is  almost,  if  not  quite,  as  gen- 
eral as  it  could  possibly  be  made.     But  by  the  law  of  Congress,  passed 
February  19,  1851,  under  which  these  proceedings  were  instituted, 
and  by  which  it  seems  to  us  the  investigation  should  be*  governed,  it 
is  provided  in  section  1,  c  That  from  and  after  the  passage  of  this  act, 
whenever  any  person  shall  intend  to  contest  an  election  of  any  member 
of  the  House  of  Representatives  of  the  United  States,  he  shall,  within 
thirty  days  after  the  result  of  such  election  shall  have  been  determined 
by  the  officer  or  board  of  canvassers  authorized  by  law  to  determine 
the  same,  give  notice  in  writing  to  the  member  whose  seat  he  designs 
to  contest  of  his  intention  to  contest  the  same,  and  in  such  notice  shall 
specify  particularly  the  ground  upon  which  he  relies  in  the  contest.' 
The  notice  of  the  contestant  was  within  the  time  required  by  law,  hut 
contained  no  reference  whatever  to  this  particular  ground  nowintfc'd 
upon.     It  was  almost  as  vague  and  indefinite  as  if  it  had  simply  noti- 
fied the  sitting  member  that  the  contestant  intended  to  claim  the  seat 
upon  the  grounds  that  he  was  duly  elected,  and  the  sitting  member 
was  not.     If  he  had  at  the  time  intended  to  insist  upon  a  recount  of 
the  ballots  at  the  Lexington  precinct,  was  he  not  bound,  under  the  law, 
to  make  the  peculiar  specification  ?    Thirty  days  were  allowed  him  to 
prepare  all  his  grounds.     This  Lexington  precinct  affair  seems  to  have 
been  an  afterthought.     It  was  not  alluded  to  in  the  notice,  and  if  we 
are  to  be  governed  by  the  law  of  Congress,  the  investigation  should  be 
confined  to  the  grounds  particularly  set  forth  in  the  original  notice. 
The  law  of  Congress  we  do  not  regard  as  merely  directory  or  commu- 
tative, but  as  peremptory  and  binding  in  its  import  and  intention,  as 
any  other  law  regulating  any  other  judicial  proceeding.     The  House, 
in  judging  of  the  election  returns  of  its  members,  sits  as  a  court.    Their 
proceedings  are  judicial  in  their  character,  and  why  is  it  not  as  compe- 
tent for  Congress  by  law  to  regulate  the  proceedings  in  this  court  as 
in  any  other  ?     And  if  such  regulations  are  made,  why  are  thev  not  as 
binding?     This  is  an  important  point,  and  the  undersigned  insist 
upon  the  propriety  of  its  observance  by  the  House,  not  so  much  in  con- 
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sideration  of  any  bearing  it  may  have  on  the  merits  bf  this  case,  as  on 
account  of  the  consequences  which  will  naturally  follow  the  precedent 
which  a  disregard  of  it  would  establish.  It  would  amount,  in  their 
opinion,  to  nothing  short  of  a  practical  repeal  of  the  statute  in  this 
particular.  Nor  do  we  think  the  force  of  this  point  is  at  all  weakened 
by  any  act  of  the  sitting  member  in  his  answer  to  the  general  notice* 
given  him.  In  that  answer  he  simply  joins  issue  on  the  grounds  pre- 
sented, as  they  stood  stated  under  the  la#>  and  on  that  issue  he  still 
stands." — (Archer  vs.  Allen,  Con.  Elect.  Ca.,  pp.  12  to  13.) 

The  remarks,  too,  of  Chief  Justice  Eustis,  in  the  case  of  Peking 
vs.  Potts,  (Annual  La.  B.  15,)  would  seem  to  apply  with  great  force 
to  this  case.     That  learned  judge  well  says : 

"  Vague  and  general  allegations  can  do t  support  a  petition  in  an 
ordinary  civil  suit.  The  cause  of  action,  the  object  of  the  demand, 
and  the  nature  of  the  title,  must  be  stated  with  such  certainty  as  to 
apprise  the  defendant  of  every  circumstance  necessary  to  put  him  on 
his  just  defence,  and  to  bar  a  subsequent  investigation  of  matters  once 
decided.  A  party  can  be  permitted  to  derive  no  advantage  from  the 
obscurity  or  generality  of  his  allegations.  The  allegations  of  the 
petition  are  all  of  that  character,  except  that  relating  to  the  abandon- 
ment, and  not  sufficient  to  put  the  defendant  on  her  defence. 

"  Sound  policy  requires  that  there  should  be  no  relaxation  of  these 
rules,  especially  in  proceedings  of  this  kind,  which  involve  the  fate  of 
individuals  and  the  most  important  interests  of  society. 

"There  is  no  proceeding  in  the  ecclesiastical  courts  of  England  in 
cases  of  this  kind  without  a  proper  statement  of  the  facts  charged." 
So,  in  this  case,  sound  policy,  as  well  as  the  express  requirements  of 
the  act,  demand  that  a  party  should  not  be  permitted  to  deal  in  gen- 
eral and  vague  allegations  in  his  notice.  If  he  has  any  particular  or 
valid  grounds  on  which  to  contest  the  election,  it  is  but  just  and  rea- 
sonable, as  well  as  required  by  the  statute,  that  his  adversary  should 
be  apprised  of  the  same,  so  as  to  enable  him  to  prepare  his  defence. 

And  on  the  other  hand,  if  the  party  knows  of  no  particular  ground 
on  which  to  contest  the  election,  he  has  no  cause  of  complaint,  and 
cannot  be  permitted,  under  the  act,  either  to  make  general  and  indefi- 
nite allegations  in  his  notice,  or  to  give  any  evidence  of  any  fact  not 
particularly  set  forth  in  his  notice. 

In  the  case  of  Brereton  vs.  Hull,  (1  Denio's  R.,  75,)  which  arose 
under  the  bankrupt  act  of  1841,  it  was  held  that  a  general  notice  of 
fraud  in  reply  to  the  certificate  of  discharge  was  not  sufficient,  and 
that  the  party  could  not  be  permitted  to  offer  any  evidence  in  support 
of  the  general  allegation  of  fraud  and  concealment  of  property. 

Chief  Justice  Bronson,  in  the  above  case,  says,  the  discharge  is 
made  conclusive  evidence  in  favor  of  the  bankrupt,  unless  impeached 
for  same  fraud,  &c,  "  on  prior  reasonable  notice,  specifying  in  wri- 
ting such  fraud  or  concealment/' — (lb.  77.) 

And  at  pages  78,  79,  he  holds  this  strong  and  forcible  language: 
"The  specification  is  nearly  in  the  words  of  the  statute,  and  is  quite 
too  general  to  inform  the  defendant  what  charge  he  must  be  prepared 
to  repel  on  the  trial." — (Servicer.  Heermance,  2  John.  R.,  96.)     "If 
the  plaintiff  knows  that  there  were  any  unlawful  preferences  in  con- 
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templation  of  bankruptcy,  he  can  specify  what  in  particular  they  were. 
If  he  has  no  such  knowledge,  this  is  then  a  mere  fishing  suit,  which 
deserves  no  encouragement."  "The  defendant  should  be  fairly  ap- 
prized of  the  proof  which  he  may  expect  to  meet  on  the  trial."  "The 
Slaintiff  must  be  more  particular  in  his  allegation,  and  tell  us  what 
e  means  by  concealment ;  otherwise  we  cannot  say  that  the  replication 
contains  a  good  answer  to  the  plea ;  nor  will  the  defendant  have  'rea- 
sonable notice'  of  what  m%  be  urged  on  trial." 

The  principle  and  reasoning  of  the  above  decision  would  apply  with 
great  force  to  this  case  ;  and  this  more  especially  as  the  act  in  regard 
to  contested  elections  not  only  requires  the  contestant  to  "specify 
particularly"  the  grounds  on  which  he  relies  in  the  contest,  but  fur- 
ther provides  that  neither  party  shall  give  any  evidence  of  any  fact 
not  particularly  specified. 

It  may,  however,  be  said  that  the  case  in  1  Denio  was  at  law,  and 
that  therefore  the  same  does  not  apply.  But  in  14  Barb.  R.,  326,  it 
is  well  said :  "  The  result  of  an  election,  when  controverted  in  court, 
is  like  a  judgment  sued  upon."  And  in  the  report  of  the  majority  of 
the  committee  in  the  case  of  Archer  vs.  Allen,  it  is  well  and  correctly 
said  :  "  The  House  in  judging  of  the  election  returns  of  its  members 
sits  as  a  court.  Their  proceedings  are  judicial  in  their  character,  and 
why  is  it  not  as  competent  for  Congress,  by  law,  to  regulate  the  pro- 
ceedings in  this  court  as  in  any  other  ?  And  if  such  regulations  are 
made,  why  are  they  not  as  binding?  This  is  an  important  point; 
and  the  undesigned  insist  upon  the  propriety  of  its  observance  by  the 
House,  not  so  much  in  consideration  of  any  bearing  it  may  have  on 
the  merits  of  this  case,  as  on  account  of  the  consequences  which  will 
naturally  follow  the  precedent  which  a  disregard  of  it  would  estab- 
lish."— (Archer  and  Allen's  Case,  Minority  Beport,  p.  13.) 

Of  course,  then,  if  the  House  sits  as  a  court  in  trying  a  contested 
election  case,  (as  it  most  undoubtedly  does,)  it  must  observe  all  the 
rules  and  express  requirements  of  the  statute  relating  to  such  cases. 

And  even  according  to  the  practice  of  the  House  before  the  passage 
of  the  act  of  1851,  a  contestant  was  required  to  state  all  the  grounds 
of  contest  particularly,  and  was  not  allowed  to  give  evidence  of  any 
act  which  was  not  specified  in  his  petition. 

In  the  case  of  Michael  Leib,  the  committee  in  their  report  to  Con- 
gress use  this  emphatic  language:  "A  petition  against  the  election 
of  any  person  returned  as  a  member  of  the  House  of  Representatives, 
ought  to  state  the  ground  on  which  the  election  is  contested,  with  such 
certainty  as  to  give  reasonable  notice  thereof  to  the  sitting  member, 
and  to  enable  the  House  to  judge  whether  the  same  be  verified  by  the 
proof,  and  if  proved,  whether  it  be  sufficient  to  vacate  the  seat ;  and 
the  petitioner  ought  not  to  be  permitted  to  give  evidence  of  any  fact 
not  substantially  alleged  in  his  petition." 

So  in  Easton  vs.  Scott,  Contest.  Elect.  Ca.,  272,  it  was  ruled  that 
if  voters  are  objected  to  on  account  of  the  want  of  legal  qualifications, 
the  party  excepting  to  them  should,  before  taking,  give  notice  to  his 
adversary  of  the  particular  qualifications  in  which  they  are  deficient ; 
and  that  a  general  averment  in  the  notice  that  the  voters  are  illegal 
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is  not  sufficient ;  and  the  names  of  persons  excepted  to  must  also  be 
stated. 

And  in  Luttrel  vs.  Hume  &  JolifFe,  4  Douglass'  Election  Cases,  146, 
tbe  Committee  of  Elections  in  the  British  Parliament  i '  Besolved, 
That  the  evidence  proposed  to  be  given  cannot  be  gone  into,  the 
matter  not  being  alleged  in  the  petition." — (See  Cont.  Elect.  Ca.,  in 
Congress,  166.) 

How  much  mote,  then,  should  a  contestant  be  required,  under  the 
hw,  to  specify  particularly  each  and  every  one  of  the  grounds  of 
contest  upon  which  he  relies. 

The  act,  then,  requiring  the  party  contestant  to  "  specify,  particu- 
larly, the  ground  upon  which  he  relies  in  the  contest,"  and  also  further 
providing  that  the  parties  "  shall  be  confined  to  the  proof  or  disproof 
of  the  facts  alleged  or  denied  in  the  notice,"  &c.,  a  contestant  cannot 
be  allowed  to  give  any  evidence  under  mere  general  allegations  in  his 
notice.  To  permit  him  to  do  so  would  be  to  disregard  the  plain  and 
positive  provisions  of  the  statute  in  relation  to  contested  elections, 
which,  in  order  to  promote  justice  and  secure  a  fair  and  impartial 
investigation,  should  be  strictly  observed. 
2.  As  to  the  hearsay  testimony  in  this  case  it  is  clearly  inadmissible. 
Not  only  is  hearsay  testimony  not  admissible  on  legal  principles, 
bat  sound  policy  requires  that  in  cases  of  contested  election  it  should 
not  be  received.  Once  let  it  be  recognized  that  the  result  of  an  elec- 
tion may  be  changed  or  altered  by  hearsay  testimony,  and  no  election 
whatever  can  stand.  And  when  we  add  to  this  the  fact  that  if  hearsay 
testimony  were  received  that  there  would  be  no  end  to  the  evidence, 
to  say  nothing  of  the  frauds  it  would  engender  in  contested  election 
cases,  the  necessity  for  its  exclusion  becomes  imperative. 

The  Hon.  T.  L.  Harris,  in  speaking  of  hearsay  testimony,  in  Archer 
vs.  Allen,  forcibly  remarked :  "  There  is  some  testimony  that  certain 
persons  said  that  they  had  heard  another  man  say  that  he  had  voted 
for  Mr.  Allen,  when  he  had  no  right  to  vote.  But  are  we  to  disfran- 
chise a  congressional  district  of  a  hundred  thousand  inhabitants  on 
hearsay  testimony  that  would  not  be  received  in  a  magistrate's  court 
when  a  shilling  was  in  controversy?" — (App.  to  Con.  Globe,  1st  sess. 
34th  Congress,  vol.  33,  p.  929.) 

And  the  minority,  too,  of  the  committee,  in  their  report  of  the  case 
of  Archer  vs.  Allen,  (page  16,)  well  and  admirably  says : 

"  Next,  as  to  Alfred  Cowden,  the  only  evidence  is  that  he  was  heard 
to  say  that  he  had  voted  at  the  election  ;  that  he  had  voted  for  Allen  ; 
that  his  vote  had  elected  him,  &c. ;  and  that  he  was  not  of  age  at  the 
time.  This  evidence,  the  undersigned  are  clearly  of  opinion,  is  hear- 
say evidence  of  the  worst  sort.  It  is  no  evidence  at  all.  It  would 
not  be  received  as  evidence  in  any  court,  and  it  never  should  be 
received  in  cases  of  contested  elections  before  this  House,  for  by  the  * 
admissibility  of  such  evidence  it  would  be  the  easiest  matter  in  the 
world  to  set  aside  any  close  election,  and  defeat  the  will  of  the  ma- 
jority, by  getting  persons  to  say  that  they  had  voted  illegally  for  the 
man  whom  perhaps  they  had  used  their  greatest  efforts  to  defeat. 
Falsehoods,  where  there  is  no  solemnity  of  an  oath,  are  often  resorted 
to  in  elections  in  canvassing  before  the  people  against  a  candidate  be- 
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fore  an  election,  as  all  of  us  perhaps  well  know ;  and  who  that  would 
tell  a  lie  before  an  election  would  not  do  the  same  thing  after  it,  if  lie 
could  thereby  effect  the  same  object? 

But  if  there  was  any  room  for  doubt  on  this  subject  that  don' t 
must  be  forever  dispelled  by  the  judgment  of  Chief  Justice  Marshall, 
in  7  Cranch's  R.,  295-6. 

"  That  hearsay  evidence  is  incompetent  to  establish  any  specific  fact, 
which  fact  is  in  its  nature  susceptible  of  being  proved  by  witnesses 
who  speak  from  their  own  knowledge. 

"However  the  feelings  of  the  individual  may  be  interested  on  the 
part  of  a  person  claiming  freedom,  the  court  cannot  perceive  any  legal 
distinction  between  the  assertion  of  this  and  of  any  other  right,  which 
will  justify  the  application  of  a  rule  of  evidence  to  cases  of  this  de- 
scription which  would  be  inapplicable  to  general  cases  in  which  a 
right  to  property  may  be  asserted.  The  rule,  then,  which  the  Court 
shall  establish  in  this  case  will  not,  in  its  application,  be  confined  to 
cases  of  this  particular  description,  but  will  extend  to  others  where 
rights  may  depend  on  facts  which  happened  many  years  past. 

"  It  was  justly  observed  by  a  great  judge  that  '  all  questions  upon 
the  rule  of  evidence  are  of  vast  importance  to  all  orders  and  degrees 
of  men  ;  our  lives,  our  liberty,  and  our  property,  are  all  concerned  in 
the  support  of  these  rules,  which  have  been  matured  by  the  wisdom  of 
ages,  and  are  now  revered  from  their  antiquity  and  the  good  sense  in 
which  they  are  founded.' 

"  One  of  these  rules  is,  that  'hearsay'  evidence  is  in  its  own  nature 
inadmissible.  That  this  species  of  testimony  supposes  some  better 
testimony  which  might  be  adduced  in  the  particular  case,  is  not  the 
sole  ground  of  its  exclusion.  Its  intrinsic  weakness,  its  incompetency 
to  satisfy  the  mind  of  the  existence  of  the  fact,  combine  to  support  the 
rule  that  hearsay  evidence  is  totally  inadmissible. 

"  To  this  rule  are  some  exceptions  which  are  said  to  be  as  old  as 
the  rule  itself.  These  are  cases  of  pedigree,  of  prescription,  of  autm, 
and  in  some  cases  of  boundary.  There  are  also  matters  of  general 
and  public  history  which  may  be  received  without  that  full  proof 
which  is  necessary  for  the  establishment  of  a  private  fact. 

"  It  will  be  necessary  only  to  examine  the  principles  upon  which 
these  exceptions  are  founded  to  satisfy  the  judgment  that  the  same 
principles  will  not  justify  the  admission  of  hearsay  evidence  to  prove 
a  specific  fact,  because  the  eye-witnesses  to  that  fact  are  dead.  But  if 
other  cases  are  standing,  or  similar  principles  should  arise,  it  may 
well  be  doubted  whether  justice  and  the  general  policy  of  the  law 
would  warrant  the  creation  of  new  exceptions.  The  danger  of  admit- 
ting hearsay  evidence  is  sufficient  to  admonish  courts  of  justice  against 
lightly  yielding  to  the  introduction  of  fresh  exceptions  to  an  old  and 
well  established  rule,  the  value  of  which  is  felt  and  acknowledged  by 
all 

"  If  the  circumstances  that  the  eye-witnesses  are  dead  should  justify 
the  introduction  of  testimony  to  establish  that  fact  from  hearsay,  no 
man  could  feel  safe  in  any  property,  a  claim  to  which  might  be  sup- 
ported by  proof  so  easily  obtained. 

"  This  subject  was  very  ably  discussed  in  the  case  of  The  King 
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against  the  inhabitants  of  EristaeU,  where  the  question  related  to  the 
fact  that  a  pauper  had  gained  a  residence,  a  fact  which  it  was  con- 
tended might  be  proved  by  hearsay  evidence.  In  that  case  the  court 
was  divided,  but  it  was  afterwards  determined  that  the  evidence  was 
inadmissible. 

"  This  court  is  of  the  same  opinion. 

"  The  general  rule  comprehends  the  case,  and  the  case  is  not  within 
any  exception  heretofore  recognized.  This  court  is  not  inclined  to  ex- 
tend the  exceptions  further  than  they  have  already  been  carried." — 
(See  also  1  Greenleaf's  Ev.,  §  124.) 

Thre  hearsay  testimony  in  this  case,  then,  is  clearly  illegal  and  incom- s 
petent  to  prove  any  specific  fact,  and  must  be  rejected. 

3.  The  objections  raised  in  the  eleventh  paragraph  of  the  notice,  as 
to  the  validity  of  the  election  at  the  second  ward  poll  in  the  city  of 
Dayton,  are  of  no  force  or  validity  whatever. 

In  the  first  place,  the  evidence  shows  that  the  judge  of  the  election 
to  whom  objections  are  made  was  duly  and  properly  chosen  as  such, 
according  to  law. 

Examination  of  Thomas  H.  Phillips,  (p  52.) 

"  Question  27.  Was  there  any  one  among  the  bystanders  who  ob- 
jected to  Sullivan  as  a  judge  of  the  election  on  that  day? 

Answer.  No  objection  made. 

Question  28.  Was  Clement  L.  Vallandigham  there  when  Sullivan 
arrived,  or  at  any  other  time  during  the  morning  before  Sullivan 
arrived? 

Answer.  I  think  he  was  there  all  the  time. 

Question  29.  Did  he  seem  to  desire  that  Sullivan  should  serve  as 
judge  on  that  day? 

Answer.  He  made  no  objection  to  me.  I  paused  to  see  if  any  ob- 
jection would  be  made,  and  then  swore  Sullivan  in." 

Examination  of  8.  M.  Sullivan,  (p.  58.) 

"Question  9.  What  occurred  on  the  morning  of  the  14th  day  of 
October  last,  on  your  arrival  at  the  polls  in  the  second  ward?    State 
fully. 

Answer.  When  I  arrived  at  the  polls,  several  voices  cried  out, 
4 Here  he  comes;  swear  him  in,  so  that  the  polls  may  be  opened.' 
There  was  not  to  exceed  some  ten  persons  present,  and  I  thought  all 
desired  me  to  act  as  judge. 

Question  10.  Was  any  objection  made  to  you  by  any  of  the  by- 
standers? 

Answer.  None  whatever. 

Question  12.  Was  the  outcry,  of  which  you  speak,  made  by  those 
who  were  waiting  at  the  polls  to  vote ;  and  if  so,  did  they  generally 
join  in  the  outcry  of (  Here  he  comes ;  swear  him  in,'  &c? 

Answer.  It  was  from  the  bystanders,  and  it  was  general  from  all 
present. 
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Question  13.  Were  the  duties  of  the  judges  and  clerks  of  the 
election  then  and  there  discharged  faithfully  and  impartially? 

Answer.  They  were." 

From  this  extract  from  the  evidence,  there  can  be  no  doubt  what- 
ever but  that  Sullivan,  the  commissioner,  was  properly  and  legally 
chosen. 

But  even  were  it  otherwise,  still  the  election  at  the  second  ward 
polls  in  Dayton  would  be  a  good  and  valid  election.  For  the  pro- 
visions of  the  statute  in  relation  to  the  mode  and  manner  of  homing 
and  conducting  elections  is  merely  directory,  and  the  non-obaerfanoe 
of  the  same  has  always  been  considered  as  a  mere  irregularity,  hat 
not  of  such  a  nature  or  character  as  to  invalidate  the  election,  unless 
it  is  expressly  so  declared  in  the  statute. 

This  subject  underwent  a  full  and  thorough  investigation  in  New 
York,  in  the  case  of  The  People  vs.  Cook  14  Barb.  R.,  245,  and  the 
rule  as  above  laid  down,  fortified  and  established  beyond  all  doubt, 
by  an  irresistible  train  of  reason  and  authority. 

Mason,  C.  J.,  in  delivering  his  opinion  in  the  above  case,  pp.  285 
to  311,  holds  this  strong  and  forcible  language : 

"  It  becomes  important,  in  this  case,  to  determine  whether  the  ob- 
jections which  are  taken  to  the  inspectors  of  elections  in  the  several 
cases  presented  in  this  bill  of  exceptions  are  of  that  character  which 
should  be  held  to  invalidate  the  canvass  in.  these  several  localities. 
These  objections  are  of  a  twofold  character,  extending  to  the  regu- 
larity or  legality  of  their  appointments,  and  of  their  omission  to 
qualify  by  taking  the  proper  oath  of  office.  I  will  not  stop  to  in- 
quire whether  these  inspectors,  in  these  several  cases,  were  inspectors 
dejure  or  not.  It  is  sufficient  that  they  were  inspectors  defado. 
They  came  into  office  by  color  of  title,  and  that  it  is  sufficient  to  con- 
stitute them  officers  de  facto.  The  rule  is  well  settled,  by  a  long 
series  of  adjudications,  both  in  England  and  this  country,  that  acts 
done  by  those  who  are  officers  de  facto  are  good  and  valid,  as  regards 
the  public  and  third  persons  who  have  an  interest  in  their  acts,  and 
the  rule  has  been  applied  to  acts  juridical,  as  well  as  ministerial,  in 
their  character.  This  doctrine  has  been  held  and  applied  to  almost 
every  conceivable  case.  It  cannot  be  profitable  to  enter  into  any  ex- 
tended discussion  of  the  cases.  The  principle  has  become  endless  in 
which  the  rule  has  been  applied." 

"It  was  also  proved  that  these  per  tons  who  signed  this  return 
officiated  as  inspectors  in  said  election  district  all  day,  and  that  no 
question  was  raised  by  any  one  as  to  their  right  to  act;  and  that  no 
persons  claimed  to  be  inspectors  that  day  in  said  district  but  them." 

"  It  was  held  in  the  case  of  Greenleaf  vs.  Lowe,  (4  Denio,  168,)  that 
a  person  elected  to  the  office  of  justice  of  the  peace,  but  who  has 
neglected  to  take  the  oath  of  office  and  to  give  the  security  required 
by  law,  is  nevertheless  in  office  by  color  of  title,  and  his  acts  are 
valid  as  regards  the  public  and  third  persons.  To  the  same  effect  is 
the  case  of  Weeks  vs.  Ellis,  where  the  justice  had  entered  unon  the 
duties  of  his  office  without  taking  the  oath  prescribed  by  Jaw,  (2 
Barb.  8.  C.  Rep.,  320.)  The  same  rule  was  applied  to  commissioners 
of  the  highways  who  had  omitted  to  take  the  oath  of  office,  in  the  case 
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of  The  People  vs.  Covert,  (1  Hill,  674  ;)  and  the  same  rule  was  ap- 
plied to  a  constable,  in  the  case  of  The  People  vs.  Hopson,  (1  Demo, 
575 ;)  and  in  the  matter  of  the  election  of  directors  of  the  Mohawk  and 
Hudson  Railroad  company,  (19  Wend.,  135,)  the  doctrine  was  ap- 
plied to  inspectors  of  election,  where  it  was  expressly  held  that,  being 
officers  de  facto,  their  omission  to  take  the  oath  prescribed  by  the 
statute  did  not  invalidate  the  election.     This  disposes  of  the  question 
of  the  oath  in  regard  to  these  inspectors,  as  well  as  the  clerks  of  the 
board  ;  and  the  only  remaining  question  is,  whether  these  inspectors 
are  to  be  regarded  as  officers  de  facto,  acting  under  color  of  legal  au- 
thority.    Lord  Ellenborough  said,  in  the  case  of  The  King  vs.  The 
Corporation  of  Bedford  Level,  (6  East.,  356,  citing  Ld.  Raym.  660,) 
that  an  officer  de  facto  is  one  who  has  the  reputation  of  being  the 
officer  he  assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law. 
It  is  a  general  rule  in  relation  to  public  officers,  that  they  may  estab- 
lish their  official  character  by  proving  that  they  are  generally  reputed 
to  be,  and  have  acted  as  such  officers,  without  producing  their  com- 
mission, or  other  evidence  of  their  appointment — (4  John.,  366  ;  3 
Id.,  431  ;  6Binn.  Rep.,  88;  9  Mass.  Rep.,  231  ;  7  John.,  549;  9 
Id.,  125;  12  Id.,  296;  5  Wend.,  231;  9  Id.,  17.)     The  plaintiffs 
proved  that  Seymour  Ames  was  reputed  to  be  an  inspector  of  elec- 
tion district  number  two  in  the  town  of  Chesterfield ;  and  that  he 
acted  as  such  is  also  proved.     It  was  also  prima  facie  proved,  that 
there  were  no  other  inspectors  present,  when  he  proceeded  to  appoint 
Beardsly  and  Weston  inspectors." 

"  This  doctrine  that  the  acts  of  an  officer  de  facto,  which  concern 
the  public,  or  the  rights  of  third  persons,  are  good  and  valid,  has 
been  applied  to  cases  where  the  whole  official  duty  of  the  officer,  in 
its  nature,  consists  in  the  performance  of  a  single  act." — (19  Wend., 
144  ;  12  Mad  Rep.,  467 ;  Plumer  vs.  Briscoe,  11  Ad.  and  Ellis,  54 ; 
63  Eng.  Com.  Law  Rep.,  53.) 

"  It  is  not,  therefore,  necessary  to  consider  whether  the  defendant 
could  legally  claim  the  right  to  prove  that  these  officers  were. not,  in 
fact,  inspectors  duly  elected  or  appointed.  There  is,  however,  no 
principle  better  settled  than  that  the  acts  of  officers  de  facto  are  valid 
when  they  concern  the  public,  or  the  rights  of  third  persons,  who 
have  an  interest  in  the  thing  done,  and  that  their  title  to  the  office 
cannot  be  inquired  into,  collaterally,  in  this  manner." — (The  People 
vs.  Bartlett,  6  Wend.,  423, ;  Same  vs.  White,  24  ;  Id.,  520 ;  Same 
r*.  Covert,  1  Hill,  674 ;  Same  vs.  Stevens,  5  Id.,  616.) 

"  If  thtse  statutes  are  to  be  considered  as  merely  directory,  in  the 
respects  where  they  have  been  departed  from,  in  this  election  district, 
then,  of  course,  these  departures  from  the  directions  of  the  statutes 
will  not  invalidate  this  canvass.  If,  on  the  contrary,  a  strict  com- 
pliance with  the  statute  is  held  to  be  imperative,  to  give  validity  to 
the  canvass,  then,  most  certainly,  the  votes  cast  in  this  election  dis- 
trict cannot  be  allowed  to  the  candidates.  That  some  of  these  pro- 
visions of  the  statute  are  to  be  regarded  as  directory  to  these  officers, 
and  not  conditions  imposed,  without  which  their  acts  would  be  held 
to  be  void,  I  think  cannot  be  questioned ;  indeed  we  have  already 
seen  that  one  very  important  provision  of  this  statute  has  been  held 
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to  be  merely  directory,  and  that,  too,  the  important  one  which  re- 
quires the  inspectors  to  take  the  constitutional  oath  before  they  enter 
upon  the  duties  of  their  office.     Whether  these  other  provisions  of 
the  statute  which  have  not  been  strictly  observed  in  this  case  are  to 
be  regarded  as  directory,  or  mandatory  or  not,  must  depend  upon  a 
sound  construction  of  the  nature  and   object  of  the  requirements. 
There  are,  however,  certain  known  and  well  settled  rules  to  be  ob- 
served in  the  construction  of  these  statutes,  which  have  been  settled 
by  our  courts,  and  which  may  be  regarded  as  safer  guides  to  courts 
than  the  individual  private  judgment  of  a  judge.     And  one  rule  is, 
that  statutes  directing  the  mode  of  proceeding  by  public  officers  are 
directory,  and  are  not  to  be  regarded  as  essential  to  the  validitv  of 
the  proceedings  themselves,  unless  it  be  so  declared  in  the  statute."— 
(Holland  vs.  Osgood,  8  Vermont  R./ 280 ;  Corliss  vs.  Corliss,  Id., 
290.) 

"  And  so  in  the  case  of  the  Mohawk  and  Hudson  Railroad  com- 
pany, (19  Wend.,  143,)  before  referred  to,  it  was  held  that  the  stat- 
ute requiring  inspectors  of  corporate  elections  to  take  an  oath  is 
merely  directory,  and  as  there  is  no  nullifying  clause,  on  account  of 
the  omission,  that  the  election  is  not  invalidated  by  such  omission  to 
comply  with  the  statute." 

"  The  legislature,  in  these  enactments,  undoubtedly  intended  to 
impose  upon  these  officers,  having  the  charge  of  conducting  the  elec- 
tion and  canvassing  the  votes,  a  faithful  observance  of  these  provi- 
sions, as  well  to  secure  the  public  interests  as  the  rights  of  electors; 
but  I  cannot  think  they  intended  that  an  omission  to  comply  in  the 
particulars  where  they  were  departed  from  in  this  instance,  whether 
the  same  occurred  through  the  ignorance  or  inadvertence  of  the  in- 
spectors, should  have  the  effect  to  deprive  a  whole  district  of  their 
suffrage.  This  would  be  punishing  the  innocent  for  the  sins  of  the 
guilty." 

"  The  fact  that  a  part  of  the  time  there  were  four  inspectors  at  the 
poll,  and  that  the  returns  were  signed  by  lour,  cannot  affect  the  elec- 
tion. This  was  undoubtedly  an  irregularity,  but  cannot  invalidate 
the  election."— (7  Wend.,  264  ;  1  John.,  500  ) 

"  I  cannot  but  think,  however,  that  to  hold  the  omission  of  these 
officers,  through  negligence,  mistake,  or  inadvertence  to  comply  with 
all  these  directions  of  the  statute,  should  have  the  effect  to  disfran- 
chise the  electors,  would  be  unjust  in  the  extreme,  and  indeed  subver- 
sive of  the  fundamental  principles  of  our  government.' * 

With  such  an  unbroken  current  of  authority  in  favor  of  the  position 
that  statutes  prescribing  the  mode  and  manner  of  holding  and  con- 
ducting elections  are  merely  directory,  and  that  the  non-observance  of 
the  same  will  not  invalidate  the  election,  unless  it  is  so  expressly  de- 
clared in  the  statute,  we  think  there  is  no  'ground  whatever  for  any 
exceptions  as  to  the  mode  and  manner  in  which  the  election  was  con- 
ducted at  the  second  ward  polls  at  Dayton,  and  that  the  same  was  a 
valid  election.  For,  as  is  well  said  by  Mr.  Justice  Gray,  in  the  fore- 
going case  of  The  People  vs.  Cooke,  14  Barb.  R.,  326 :  "  The  result  of 
an  election,  when  controverted  in  court,  is  like  a  judgment  sued  upon. 
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We  have  no  power  to  reverse  it  for  errors  in  conducting  it,  and  thus 
give  those  concerned  in  it  a  retrial." 

4.  The  16th  paragraph  of  the  notice  shows  no  course  for  changing 
the  result  of  the  election. 

For  even  if  the  ten  persons  named  in  the  notice  were  not  legal  voters, 
(only  one  of  whom,  however,  is  proved  to  have  voted  for  the  sitting 
member,)  this  could  not  change  or  alter  the  result,  as  the  sitting 
member  would  still  have  a  clear  majority  of  all  the  votes  cast. 

And  as  only  ten  are  named,  it  is  very  clear  that  under  the*  act  of 
Congress,  as  well  as  the  precedents  of  the  House,  the  contestant  could 
not  be  permitted  to  give  any  testimony  as  to  others  not  named. — (Cont. 
Elec.  Ca.,  272  ;  ib.  165,  and  note ;  9.  U.  S.  Stat.,  §§  1,  9.) 

For  the  above  and  foregoing  reasons  alone,  then,  we  submit  that 
the  sitting  member  is  clearly  entitled  to  his  seat,  and  that  his  election 
must  stand. 

But  in  addition  to  the  conclusiveness  of  these  legal  objections  to 
contestant's  claims,  we  have  the  further  insurmountable  barrier,  that 
the  testimony  wholly  fails  to  make  out  his  case. 

For  when  a  party  controverts  an  election,  he  must  make  full  proof 
of  the  fact  that  he,  and  not  the  party  who  has  obtained  the  certificate, 
is  elected. 

In  the  case  of  Easton  vs.  Scott,  (Cont.  Elec.  Ca.,  278,)  it  is  well  said 
by  the  Committee  of  Elections,  that  "in  cases  where  the  person  re- 
turned comes  rightfully  by  the  certificate  of  election,  then  he  ought  to 
keep  his  seat  till  it  is  shown  that  he  i*  not  entitled  to  it."  Being 
rightfully  in  possession  of  the  certificate,  the  legal  presumption  is 
that  he  was  duly  elected.  And  "  where  the  law  raises  a  presumption 
in  favor  of  the  fact,  the  contrary  must  be  fully  proved." — (1  Stark. 
Ev.,  452,  side  fo.,  Met.  &  Ing.  ed.,  1832.) 

The  distinction  (says  this  same  learned  author  on  page  451)  "  be- 
tween full  proof  and  mere  preponderance  of  evidence  is,  in  its  appli- 
cation, very  important.  And  "  evidence  which  satisfies  the  minds  of 
the  jury  of  the  truth  ot  the  fact  in  dispute,  to  the  entire  exclusion  of 
every  reasonable  doubt,  constitutes  full  proof  of  the  fact,"  &c. — (1 
Stark.  Ev.,  Met.  &  Ing.  ed.,  449,  top  page.) 

But  "  a  mere  preponderance  of  evidence,  such  as  would  induce  a 
jury  to  incline  to  the  one  side  rather  than  the  other,  is  frequently 
insufficient.  It  would  be  so  in  all  cases  where  it  fell  short  of  fully 
disproving  a  legal  right  once  admitted  or  established,  or  of  rebutting 
a  presumption  of  law. — (Ib.  451.)  Tested  by  these  well  recognized 
principles  of  evidence,  the  testimony  wholly  fails  to  make  out  the  con- 
testant's case.  For  not  only  do  we  find  the  entire  absence  of  evidence 
sufficient  to  rebut  the  legal  presumption  in  favor  of  the  sitting  mem- 
ber's election,  (14  Barb.  326,)  but  on  a  fair  scrutiny  of  the  testimony, 
(including  even  the  hearsay,)  the  scales  are  clearly  inclined  in  favor 
of  the  sitting  member  to  his  seat. 

And  if  to  this  we  add  the  fact  above  stated,  that  evidence  to  be 
sufficient  to  rebut  or  overthrow  the  presumption  of  law  in  his  favor 
arising  from  the  fact  of  the  legal  possession  of  his  certificate,  must 
fully  disprove  and  satisfy  the  mind  of  the  contrary,  to  the  entire  ex* 
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elusion  of  every  reasonable  doubt,  this  contestant  may  truly  be  said 
not  to  have  a  locus  standi  injudicio. 

It  is,  therefore,  respectfully  submitted  that  the  sitting  member  must 
retain  his  seat. 

L.  MADISON  DAY, 

Attorney* 


(B.) 

VALLANDIGHAM  tw.  CAMPBELL. 

Memorandum  of  points  submitted  by  the  sitting  member, 

Mr.  Campbell,  the  sitting  member,  sought  heretofore  an  opportunity 
to  have  the  case  opened  for  full  and  complete  testimony,  desiring  and 
challenging  the  most  thorough  investigation  and  trial  of  his  right  to 
the  seat  he  holds.  With  this  view  he  demanded  that  some  further 
time  should  be  allowed,  of  which  both  parties  would  have  had  the 
benefit.  His  request  was  enforced,  among  other  reasons,  by  the  ex- 
hibition of  affidavits  showing  the  character  of  other  important  evidence 
which  he  would  obtain  if  a  little  additional  time  were  allowed,  and 
which,  with  much  besides,  had  not  been  procured  because  of  the  ex- 
traordinary course  pursued  by  the  contestant.  This  application,  being 
referred  by  the  Committee  of  Elections  to  the  House  for  its  decision, 
was  refused  by  the  House ;  and  the  case  was  remitted  to  the  committee 
for  examination  and  report  thereon.  In  this  condition  of  the  case, 
and  thus  instructed,  the  committee,  very  properly,  perhaps,  before 
resuming  their  consideration  of  it,  adopted  for  the  rule  of  their  further 
investigation,  a  resolution  to  confine  the  parties  to  the  narrow  and 
absolute  limits  of  the  time  prescribed  by  the  statute.  The  resolution 
is  as  follows : 

"  At  a  meeting  of  the  Committee  of  Elections,  held  at  their  room 
February  15,  1858,  the  following  preamble  and  resolution  were  con- 
sidered and  agreed  to : 

"  Whereas  the  House  has  declined  to  give  the  parties  leave  to  take 
further  testimony — 

"Resolved,  That  the  committee  proceed  to  make  up  the  result  of 
the  election  on  the  testimony  filed,  regularly  taken  within  the  sixty 
days,  except  where  the  parties  agreed  that  testimony  otherwise  taken 
may  be  read. 

"  From  the  minutes : 

"  PHILIP  JOHNSON, 

"  Clerk  Committee." 

No  one  regrets  more  than  does  the  sitting  member  that  the  field  of 
fair  and  full  inquiry  has  been  thus  technically  closed  or  restricted. 
Compelled,  however,  to  meet  the  issue  as  presented,  and  to  have  it 
tried  on  the  record  as  already  made  up,  he  proceeds  with  confidence 
still  to  defend  his  right  as  the  legally  elected  representative  of  his  dis- 
trict, perfectly  sure  that  a  candid  examination  of  all  the  papers  and 
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proofs  on  file,  and  an  application  to  them  of  the  rules  and  principles 
of  law,  reason,  and  just  construction,  will  establish  that  right  beyond 
question. 

The  grounds  of  defence  are  various,  and  almost  each  one  of  them  is 
believed  to  be  a  complete  answer  to  all  that  is  exhibited  by  the  con- 
testant to  sustain  his  case. 

1.  The  first  proposition  submitted  by  the  sitting  member  is,  that 
no  testimony  is  to  be  held  as  competent,  or  should  be  considered, 
which  has  been  taken  under  any  of  the  nineteen  grounds  of  contest 
specified  by  the  contestant,  except  only  under  the  11th  and  16th  speci- 
fications ;  and  that  all  testimony  by  which  the  contestant  seeks  to 
prove,  under  those  specifications  objected  to,  or  under  any  of  them, 
that  persons  voted  at  the  election  in  question  who  were  not  legal  or 
qualified  electors,  either  by  reason  of  non-residence,  minority,  imbe- 
cility of  mind,  or  other  disqualification,  the  names  of  such  persons 
claimed  to  have  illegally  voted  not  being  disclosed  by  the  contestant 
in  his  specifications,  should  be  stricken  out. 

On  this  point,  in  addition  to  what  is  contained  in  the  heretofore 
printed  argument  and  authorities  submitted  by  his  counsel,  Mr.  Day, 
(pages  1  to  8,)  a  further  and  particular  reference  is  made  to  the  case 
of  Joseph  B.  Varnum,  in  the  4th  Congress. — (See  contested  election 
owes,  pp.  112,  113.)  In  that  case  the  Committee  of  Elections  "  prayed 
the  instructions  of  the  House  as  to  the  kind  of  specification  that  shall 
he  demanded  of  the  petitioners;"  and  the  House,  after  full  discussion, 
"resolved,  that  the  allegation  ['that  five  votes  were  received  and 
certified  by  the  presiding  officers  which  were  given  by  persons  by  law 
not  qualified  to  vote  at  said  meeting']  is  not  sufficiently  certain,  and 
that  the  names  of  the  persons  objected  to  for  want  of  sufficient  qualifica- 
tions ought  to  be  set  forth  prior  to  the  taking  of  the  testimony."  Now  if 
this  were  the  true  and  only  safe  rule  when  there  had  been  no  previous 
regulations  laid  down  to  guide  the  parties,  a  foriiori}  must  it  be  the 
right  and  obvious  construction  of  a  law  of  Congress,  and  the  proper 
practice  under  it,  when  that  law  in  direct  terms  requires  that  the 
party  "shall  specify,  particularly,  the  grounds"  of  contest.  And  if 
such  was  regarded  as  a  wise  and  necessary  course  of  proceeding  when 
elections  were  loosely  managed,  and  it  was  more  difficult  for  parties 
to  comply  with  the  rule,  how  much  more  proper  to  adhere  to  it,  when 
elections  are  more  systematically  conducted,  as  in  Ohio,  and  the  names 
and  qualifications,  and  all  that  pertains  to  the  character  of  voters,  so 
easily  capable  of  proof  because  of  the  forms  and  guards  and  recorded 
evidence  with  which  the  law  has  surrounded  them. 

But  if  it  be  held  that  the  notice  given  by  the  contestant  is  sufficient 
to  lay  the  ground  work  for  his  proceeding  to  take  testimony  under 
such  vague  and  general  specifications,  then  it  is  objected  that  in 
another  particular  his  case  is  fatally  defective,  because — 

2.  The  paper  presented  to  the  House,  and  referred  to  the  commitee 
on  the  6th  January,  1858,  purporting  to  be  a  certificate  of  the  secre- 
tary of  State  of  Ohio  of  the  abstract  of  votes  given  at  the  election  in 
question,  should  not  be  considered  and  taken  as  any  part  of  the  testi- 
mony in  the  case,  for  the  reason  that  the  said  certificate  was  obtained, 
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or  taken  and  filed  since  the  expiration  of  the  sixty  days  allowed  by  the 
statute  for  taking  testimony. 

If  this  objection  be  considered  as  strictly  technical,  it  is  yet  one 
which  is  justly  and  fairly  made,  under  the  harsh  decision  of  the  House 
refusing  to  the  sitting  member  the  further  opportunity  to  produce  his 
testimony,  and  under  the  resolution  of  the  committee  confining  the 
case  strictly  to  the  evidence  taken  within  the  time  limited  by  law. 

This  certificate  of  the  secretary  of  state  of  Ohio  is  here  only  as  evi- 
dence. It  is  not,  nor  are  its  contents,  any  matter  of  which  the  House 
has  knowledge,  without  proof  regularly  taken.  All  that  the  House 
has  knowledge  of,  ex  officio,  is  the  certificate  of  election  from  the  gov- 
ernor of  Ohio,  verified  by  the  seal  of  the  State,  presented  by  the  sit- 
ting member  as  the  evidence  of  his  right  to  be  sworn  in  and  to  take 
his  seat.  Whether  that  certificate  was  founded  on  a  majority  of  one 
vote,  or  one  hundred,  or  a  thousand,  is  of  no  consequence,  and  cannot 
be  officially  known  to  the  House  until  shown  by  the  contestant  as  a 
part  of  his  evidence.  On  him  is  the  onus  probandi.  But  the  evidence 
on  this  point  comes  too  late,  and  toi  hout  such  evidence,  no  matter 
what  amount  of  other  proof  there  may  be,  it  is  impossible  to  make 
any  calculation  to  show  who  received  a  majority  of  the  votes  of  the 
district. 

But  if  these  exceptions  should  be  overruled,  and  it  is  decided  to  pass 
on  to  the  consideration  of  the  testimony  presented  in  support  of  his 
claim  by  the  contestant,  other  objections,  radical  and  completely  fatal 
to  his  case,  lie  at  the  very  threshold. 

It  will  be  borne  in  mind  that  the  task  is  with  the  contestant  to 
establish  affirmatively,  by  sufficient  and  proper  evidence,  the  errors  and 
wrongs  which  he  alleges  to  exist,  and  which  have  resulted  in  the  re- 
turn of  the  sitting  member  instead  of  himself.  To  correct  and  purge 
the  poll,  as  he  claims  to  do,  by  subtracting  from  the  number  of  votes 
counted  for  the  sitting  member,  he  must  prove  clearly  these  three 
things  :  That  any  person  whose  vote  is  objected  to  did  in  fact  vote ; 
that  the  vote  was  given  and  counted  for  the  sitting  member ;  and  that 
such  vote  was  illegal,  by  reason  of  some  want  of  qualification  as  an 
elector  on  the  part  of  the  person  voting.  But  an  examination  of  the 
testimony  which  has  been  furnished,  and  on  which  the  House  is  called 
to  act  and  decide,  exhibits  a  most  extraordinary  deficiency  in  all  these 
particulars. 

3.  The  sitting  member  claims  that  there  is  no  testimony  whatever 
which  is  competent  to  be  considered  to  show  that  any  one  of  the 
various  persons,  whose  vote  is  for  any  cause  objected  to  as  illegal, 
voted  at  all — there  being  no  production  either  of  the  original  poll- 
books  required  to  be  kept,  and  which  were  kept,  under  the  laws  of 
Ohio,  at  the  election,  nor  of  any  officially  certified  copies,  or  sworn 
copies,  or  any  copies  whatever,  of  said  poll-books,  or  any  of  them, 

This  objection  is  founded  on  the  fact  that  in  the  State  of  Ohio  the 
lists  of  votes  kept  at  an  election  are  made  matters  of  formal  record. 
The  law  provides  with  great  care,  by  various  provisions,  for  the  pre- 
paration, the  form,  the  return  and  safe-keeping  of  those  records  for 
all  persons  "  who  may  choose  to  inspect  the  same." — (See  Swan's 
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Revised  Statutes  of  Ohio,  pages  342,  343,  344,  sections  17,  18, 19,  of 
"An  act  to  regulate  the  election  of  State  and  county  officers.") 

4.  As  a  corollary  to  the  preceding  proposition,  the  sitting  member 
demands  to  have  suppressed,  and  excluded  from  consideration,  as 
containing  but  secondary  and  therefore  under  the  circumstances  of 
the  case  incompetent  testimony,  the  two  several  depositions  of  James 
Giffen  and  the  two  several  depositions  of  Z.  W.  Selby  ;  the  said  wit- 
nesses undertaking  to  state  that  certain  names  of  voters  are  to  be 
found  on  the  poll-books.  And  he  protests  for  the  same  reason  against 
all  other  depositions,  or  parts  of  depositions,  by  which  the  contestant 
offers  and  attempts  to  prove  the  contents  of  any  of  the  poll-books  offi- 
cially kept  at  said  election. 

No  principle  of  the  law  of  evidence  is  better  settled,  or  founded  on 
sounder  reason,  than  that  which  excludes  such  secondary  evidence, 
when  a  resort  could  be  had  to  the  highest,  the  best,  the  record  evi- 
dence, provided  for  the  perpetuation  of  the  fact  sought  to  be  estab- 
lished. Any  departure  from  this  rule  in  such  a  case  as  the  present 
would  be  dangerous.  It  has  ever  been  observed  in  the  former  prac- 
tice of  Committees  of  Elections  and  of  Congress.  The  great  and 
leading  object  for  perserving  such  records  of  elections  must  be  to  have 
them  to  produce  subsequently  in  case  of  contests.  It  is,  to  say  the 
least,  a  most  loose  and  unpardonable  attempt  of  the  contestant,  to 
fail  to  bring  forward  such  primary  evidence,  and  to  seek  to  substitute 
for  it,  in  some  instances,  the  partial  and  ex  parte  inspections  of  wit- 
nesses, and  in  others,  the  recollections  and  impressions  of  bystanders. 
If  such  proceeding  were  allowed,  it  might  very  readily  occur  that  a 
vote  would  be  proved  illegal,  and  stricken  off  the  poll  of  one  of  the 
parties,  under  the  impression  of  witnesses  that  such  a  vote  had  been 
counted,  when  in  fact  no  such  vote  had  ever  been  given.  The  con- 
testant in  this  case  well  knew  the  law,  and  had  access  to  the  records, 
and  could  have  called  on  the  custodians  of  them  and  obtained  this 
best  and  only  proper  evidence,  as  he  has  himself  made  appear  by  his 
examination  of  one  of  the  county  clerks  of  the  district  for  another 
purpose. — (See  deposition  of  Adam  Miller,  printed  testimony,  pages 
58,  59.)  The  contestant  is  surely  not  to  be  permitted  now  to  excuse 
himself  from  so  flagrant  a  neglect  to  produce  this  necessary  proof. 

But  if  this  general  exception  to  the  entire  testimony  for  want  of  the 
production  of  the  poll-books,  or  proper  copies  thereof,  should  not  he 
sustained,  and  if  the  depositions  on  file  are  to  be  examined,  then,  still : 

5.  The  sitting  member  claims  and  demands  that  the  committee 
shall  suppress  or  strike  out,  as  not  to  be  considered  competent  testi- 
mony, all  depositions,  or  parts  of  depositions,  by  which  the  contestant 
undertakes  to  prove,  either  from  the  admission  of  the  voter  when  not 
under  oath,  or  by  any  other  hearsay  evidence,  for  whom  or  how  any 

{lerson  voted,  whose  vote  is  for  any  cause  objected  to.     And  particu- 
arly  he  specifies  and  objects  to  the  depositions  of  the  following  wit- 
nesses, as  containing  ana  consisting  of  such  hearsay  matter,  to  wit : 

JohnEnsey )  Depositions  as  to  the  vote  given  by  Joseph 

Daniel  Henry.. )     Smith,  pages  13,  14, 15. 

Franklin  Holliday...  )  Depositions  as  to  vote  of  Woodbridge  Odlin, 
John  W.  Larue )     pages  34,  54,  55. 
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Depositions  as  to  votes  of  A.  K.  Tate  and  John 
Maxwell,  pages  39  to  47. 


Milton  McGrew 

W.  P.  James 

Robert  G.  McEwen..  ■ 

M.  P.  Swadener J 

J.  E.  Furnass Deposition  as  to  vote  of  George  Hartman, 

59,  60,  61. 
Tobias  Wenger Deposition  as  to  vote  of  Frank  Biker,  pages 

61,62. 
David  Ecker Deposition  as  to  votes  of  Jesse  Curtis,  Ellis 

Jennings,  Edward  McMurray,  John  Hicks, 

and  A.  Clark,  pp.  62,  63,  64. 
Adam  Deam Deposition  as  to  vote  of  one  Fisher,  pages  65  to 

68. 
Jonathan  D.  Til  ton....  Deposition  as  to  vote  of  Daniel  Davis,  pp.  73, 

74,  75. 

James  C.  Kelly )  Depositions  as  to  vote  of  J.  F.  C.  Palmer. 

Amos  Decker )     pages  78,  79. 

Jacob  Arnet Deposition  as  to  vote  of  Joseph  West,  pp.  79, 

80. 

Ephraim  Ay  res )  Depositions  as  to  votes  of  James  Finlan  and 

Jacob  Troutman ]     Henry  Hogle,  pages  103,  104. 

Thomas  Millikin Deposition  as  to  votes  of  Alfred  Anderson, 

John   M.  Mitchell,   Reuben  Redman,  and 

James  E.  Bobbins,  pages  104,  105, 106. 
Jaques  Speer Deposition  as  to  James  Led  we  11,  pages  107, 

108. 
F.  YanDerveer Deposition  as  to  William  Lamb  and  John 

Lamb,  pages  109,  110. 
JohnGilmore Deposition  as  to  vote  of  H.  H    Hall,  pages 

119,  120. 
James  McFlynn Deposition  as  to  vote  of  Andrew  Coble,  page 

112. 
Samuel  M.  Neas Bo  much  of  deposition  as  to  vote  of  Levi  Neas, 

pages  112,  113. 

Michael  Kumber \  Depositions  as  to  vote  of  Cyrus  Ayres,  pp.  114, 

M.  C.  McMaken J     115. 

William  Davidson Deposition  as  to  vote  of  J.  G.  Panlding,  page 

117. 
William  H.  Keepers... Deposition  as  to  vote  of  Henry  Kneirnan, 

pages  117,  118. 
William  E.  Dray er  ....Deposition  as  to  vote  of  Augustus  Drayer, 

pages  118,  119. 
N.  O.  Conley Deposition  as  to  vote  of  Isaao  Walk,  pp.  122, 

123. 
Johnson  McGehan Deposition  as  to  vote  of  Jonathan  Ogden, 

page  124. 
'  Depositions  as  to  votes  of  John  D.  Bobbins, 

Alexander  Proctor,  Thomas  Tester,  Ephraim 

S.  Jones,  Evan  Huffman,  Arthur  Huffman, 

Cyrus  H.  Gowan,  Robert  (Joinge,W.  Griffith, 

William  Lawrence,  W.  Huffman,  and  Alfred 

Huffman,  pp.  126,  126, 127. 


Wm.  J.  Molly neax.. 
J.  D.  Ringwood 
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The  inadmissibility  of  this  hearsay  testimony  has  been  foroibly  ar- 
gued, and  with  sufficient  array  of  authorities  upon  a  point  of  law  so  well 
settled, by  Mr.  Day. — (See  his  printed  brief  in  this  case,  pages  8  to  10.) 
It  would  be  a  most  dangerous  precedent,  in  investigations  of  this 
kind,  as  well  as  a  departure  from  one  of  the  very  elementary  princi- 
ples of  evidence,  to  trust  to  any  but  the  most  absolute  testimony  of  a 
third  party,  as  to  the  character  of  a  vote  given  by  an  elector,  when 
that  elector  himself  is  a  competent  witness  to  the  fact,  and  could  be 
called  on  by  the  contestant  to  give  his  deposition. 

Supposing  every  preliminary  point  that  has  been  made  to  be  decided 
against  the  sitting  member,  and  that  the  case  sought  to  be  made  by 
the  contestant,  loose  and  vague  as  it,  without  any  clear  motive  of  the 
grounds  on  which  he  claims  the  seat ;  without  timely  proof  of  the 
vote  returned  for  the  respective  parties ;  without  the  production  of 
the  poll-books,  or  any  official  or  proven  copies  of  them,  to  show  who 
did  vote,  is  to  be  tried  as  upon  its  merits,  and  letting  in,  for  all  that  it 
is  worth,  the  testimony  that  has  been  laid'before  the  House,  still  there 
is  a  signal  failure  to  show  cause  for  ousting  the  sitting  member. 

A  fair  analysis  of  all  the  depositions,  according  to  the  plainest  and 
admitted  rules  of  law  and  evidence,  can  end  in  no  result  but  to  confirm 
the  judgment  of  the  returning  officers. 

It  has  already  been  shown  how  large  a  portion  of  the  testimony  on 
file  must  be  rejected  as  embodying  merely  hearsay  statements. 

The  objection  taken  by  the  contestant  to  the  polls  of  the  second  and 
third  wards  of  Dayton  seem  scarcely  to  merit  a  notice.  The  point  is 
set  completely  at  rest,  however,  by  the  citations  in  the  printed  brief 
of  counsel,  (pages  10  to  15.)  It  will  be  a  novelty  in  practice,  as  well 
Man  outrage  upon  popular  and  constitutional  rights,  if  ever,  for  suck 
formal  and  pretended  causes,  a  fairly  conducted  election  of  the  people 
is  to  be  set  aside,  and  the  voters  disfranchised. 

Only  one  of  the  votes  objected  to,  on  the  ground  of  disqualification 
of  the  voter  for  his  African  blood— that  of  Alfred  J.  Anderson — is 
proved  to  have  been  given,  and  given  for  the  sitting  member.  Of  the 
other  nine  named  in  the  16th  specification,  there  is  no  competent 
evidence.  If  the  decision  of  the  supreme  court  of  Ohio  (Jeffreys  vs. 
Ankeny  et  al.,  11th  Ohio  Reports,  pp.  372  to  375)  is  to  be  regarded 
as  authority,  Anderson's  vote  is  a  legal  one.  But  if  rejected,  it  could 
not  change  the  result. 

If  it  be  admitted  that  the  four  ballots  for  Campbell,  excluded  from 
the  count  in  Washington  township,  Montgomery  county,  were  rightly 
rejected,  and  if  full  weight  be  given  to  all  else  that  can  in  any  light 
he  considered  as  proven  by  the  depositions,  it  is  believed  that  the  fol- 
lowing must  be  the  most  favorable  summing  up  which  can  be  possibly 
made  for  the  contestant : 

L  D.  CAMPBELL— Returned  vote ,9,33& 

Deduct,  as  proven  bad,  the  votes  of— 

Hudson  George,  John  White, 

A.  H.  Rice,  Jos.  Wright, 

J.  F.  Morris,  A.  M.  Bolton, 

J.  T.  Sage,  Derrick  Barkalow, 

H.  Rep.  Com.  380 6 
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J.  M.  Morrison,  James  Paine, 

Samuel  Heikes,  David  Donaldson, 

George  Sowbray,  Cyrus  Ay  res, 

W.  H.  Houghtelin 15 

9,333 
Add  vote  improperly  rejected  because  Campbell's  name  "for 
Congress"  was  written  twice,  (pages  155  to  158;)  and  two 
votes  improperly  rejected  in  Harrison  township,  Montgomery 
county,  appearing  from  weight  of  testimony  not  to  hare  been 
"  double,"  (pages  148,  160,  152) 3 

Makes  Campbell's  total  vote 9,326 


C.  L.  VALLANDIGHAM— Returned  rote 9,319 

Deduct,  as  proven  bad,  the  votes  of — 

Daniel  Tehan,  John  W.  Shroyer, 

Peter  Furey,  Wm.  H.  Bo  we, 

Daniel  Brenner,  L.  S.  Denius, 

Henry  Friday,  Geo.  B.  Richmond, 

Israel  Landis,  Jacob  Friedline, 

John  Beck,  Stephen  Wolf, 

John  Ryder,  William  Rea, 

Franklin  H.  King 15 

9,304 
Add  two  votes  improperly  rejected  in  Lemon  township,  Butler 
county,  (page  129,)  being  not  probably  "double" 2 

Makes  Vallandigham's  total  vote. ..'....9,306 


Total  to  count  for  Campbell 9,326 

Total  to  count  for  Yallandigham 9,306 

Leaves. Campbell's  majority 20 

But  there  are  four  votes  for  Campbell,  those  of— 

Amos  Higgins,  B.  F.  Gump,    &v 

R.  Thomas,  Samues  Neas, 

In  regard  to  which  the  proof  is  not  clear. 

Give  the  contestant  the  benefit  of  all  these,  and  dedutthem 4 

And  a  majority  would  still  remain  for  Lewis  D.  Campbell,  the 
sitting  member,  of. ., 16 
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Rtfly  by  the  contestant  to  certain  points  made  before  the  Committee  of 
Elections,  by  the  counsel  for  the  returned  member,  February  27, 1858. 

I. — As  to  the  sufficiency  of  the  notice  of  contest. 

« 

The  specific  objection  urged  is,  that  the  names  of  the  illegal  voters 
are  not  set  forth. 

I  answer,  that  even  prior  to  the  act  of  1851,  in  a  majority  of  cases, 
this  had  not  been  required  ;  that  the  act  is  silent  upon  the  subject,  sub- 
stituting a  provision  that  ten  days'  notice  of  the  names  of  the  witnesses 
proposed  for  examination  shall  be  given ;  that  the  language  of  the 
act  is  "  specify  particularly  the  grounds  upon  which  he  relies  in  the 
contest;"  that  grounds  are  one  thing,  and  names  of  voters  quite 
another  ;  that  every  "  ground  "  of  illegality,  known  to  the  Ohio  con- 
stitution and  statutes  relating  to  elections,  is  set  forth,  and  cases  under 
nearly  all  of  them  established  by  the  testimony,  and  that  there  are 
many  obvious  reasons  against  requiring  the  names  of  illegal  voters  to 
be  set  forth  in  the  notice  of  contest,  or  the  answer ;  and  among  them 
this :  That  as  the  notice  and  answer  cannot  be  renewed  or  amended, 
the  parties  would  be  precluded  from  proof  of  any  illegal  votes  dis- 
covered after  the  thirty  days  limited  in  either  case. 

I  answer,  further,  that  the  returned  member  himself  has  not,  in  his 
answer,  set  forth  the  name  of  so  much  even  as  one  illegal  voter. 

As  to  precedents,  fifteen  cases,  including  those  of  the  present 
session,  have  arisen  under  the  law  ;  nine  of  which,  excluding  the  one 
now  in  hearing,  were  contested  upon  the  ground  of  illegal  voting,  and 
jet  in  not  one  have  the  names  of  the  illegal  voters  been  set  forth. 
Twice  the  objection  has  been  directly  made  and  overruled.  In  the 
very  first  case  under  the  act,  Wright  vs.  Fuller,  1851-'52,  it  was  so 
held,  (House  Report,  No.  136  ;)  and  yet  again  in  Otero  vs.  GaUegos, 
1 855-' 56.  Objection  in  this  case  had  been  taken,  in  the  answer  of  the 
returned  delegate,  to  the  omission  of  the  names  of  the  illegal  voters. 
Yet  the  committee  said  :  "  The  notice  was  quite  sufficient  to  author* 
ize  the  taking  of  the  testimony.  No  such  objection  was  made  by  the 
sitting  member  or  his  counsel  at  the  time  of  taking  the  depositions  ; 
on  the  contrary,  he  appeared  and  cross-examined  the  witnesses  with- 
out any  objection  whatever ;  and  if  he  had  no  notice  at  all,  but  had 
appeared  and  cross-examined,  he  would  have  been  estopped  from  set- 
ting up  the  want  of  notice." — (House  Reports,  1855-'56,  vol.  1,  No.  90, 
?.  2.)  Three  times,  also,  it  has  been  urged  in  contested  elections  in 
hiladelphia  ;  Lelar's  case,  1846  ;  Eneas1  case,  1851 ;  Cassidy's  case, 
1857  ;  and  each  time  overruled  by  the  court. 

If  there  be  any,  the  remotest  resemblance  between  the  notice  in  this 
contest  and  the  one  in  Archer  vs.-  Alien,  in  the  last  Congress,  it  might 
be  an  ingenious  though  perplexing  intellectual  exercise  to  point  it 
out ;  yet  even  that  notice  the  majority  of  the  committee  held  sufficient. 

II.— As  to  the  validity  of  the  election  in  the  second  ward,  Dayton. 
I  leave  this  upon  the  argument  heretofore  submitted,  adding  the 
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case  of  Otero  vs.  G  allege*,  just  cited,  wherein  the  prior  congressional 
precedents  are  referred  to  and  approved. 

I  remark  also  as  to  the  case  so  strongly  relied  on  by  the  counsel  for 
the  returned  member,  The  People  vs.  Cook,  14  Barbour's  Reports,  245 : 

1.  That  that  was  not  an  ordinary  contested  election,  hut  a  proceed- 
ing in  quo  warranto  known  to  the  common  law,  the  parties  upon  the 
record  being  the  State  and  the  incumbent  ;  and  it  is  expressly  said  by 
one  of  the  judges  (p.  326)  that  "  the  result  of  an  election,  when  con- 
troverted in  court ,  is  like  a  judgment  sued  upon.  We  have  no  power 
to  reverse  it  for  errors  in  conducting  it,  and  thus  give  those  concerned 
in  it  a  re-trial.'9  If  this  be  the  doctrine  in  contested  elections  before 
Congress,  it  is  time,  after  the  lapse  of  seventy  years,  that  it  should 
begin  to  be  known  and  acted  on.  It  is  contradicted  by  every  prece- 
dent from  1789  to  this  day. 

2.  There  is  a  broad  distinction,  wholly  overlooked  by  the  conrt, 
between  the  want  of  authority  on  the  part  of  an  inspector  of  elections  to 
act  as  such,  and  a  mere  irregularity  by  him  in  conducting  it.  Yet 
the  omission  to  take  the  oath  of  office  has  always,  in  Congress,  been 
held  a  fatal  defect.  The  objection  made  in  the  case  from  Barbour  *as 
to  the  form  only  of  the  oath .  It  was  an  apex  juris  not  fit  to  be  urged ; 
for  if  a  Jew  be  sworn  on  the  Gospels,  and  testify  falsely,  he  may  be 
convicted  of  perjury. — (1  Greenleaf  Ev.,  §  371.) 

But  the  case  is  chiefly  remarkable  for  a  most  extraordinary  misap- 
plication or  perversion  of  the  rule  that  the  acts  of  an  officer  de  /ado 
are  good  and  valid  as  regards  the  public  and  third  persons.  It  may, 
indeed,  be  sound  and  pertinent  in  proceedings  on  quo  warranto,  but 
never,  never  in  an  ordinary  contested  election  before  a  legislative  tri- 
bunal ;  otherwise,  every  intruder  into  the  responsible  office  of  inspector 
of  elections  would  become  invested  at  once  with  authority  which  conld 
not  be  questioned  elsewhere.  By  violence  alone,  and  that  at  once  and 
at  the  polls,  could  the  remedy  be  applied  and  the  intruder  ousted. 
If  this  is  to  be  the  doctrine  in  cases  like  this,  then,  in  a  little  while, 
at  every  hustings,  the  only  struggle  will  be  to  secure  at  the  ontset, 
and  by  force  or  fraud,  the  judges  of  election  ;  and  in  such  a  conflict, 
not  the  will  of  the  people,  but  the  strength  or  cunning  of  the  party 
iirst  upon  the  ground,  must  prevail. 

III. — As  to  the  non-production  of  the  poll-books,  or  certified  copies  of 
them,  to  prove  that  the  alleged  illegal  voter  did  vote. 

I  answer,  first:  That  the  poll-books  may  be  the  best  evidence  to 
prove  that  a  name  corresponding  with  that  of  the  person  challenged  ia 
upon  the  list  of  voters ;  but  they  do  not  prove  that  that  identical  per- 
son voted.  Suppose  the  name  of  John  Smith  to  be  found  upon  them, 
and  it  is  proved  that  a  John  Smith  living  within  the  same  precinct  or 
township  was  not  entitled  to  vote ;  nonsequitur,  that  the  John  Smiths 
are  the  same.  There  must  be  in  every  case  some  parol  proof,  there- 
fore, that  the  person  challenged  did  vote.  The  production  of  the  lis* 
is,  at  best,  but  corroborative  or  cumulative  evidence.  The  testimony 
of  John  .Smith  that  he  did  vote,  is  better  evidence  of  the  fact  than  the 
production  of  a  list  containing  the  name  of  one  John  Smith. 
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It  is  said  that  the  law  requires  the  list  to  be  kept,  and  that,  there- 
fore, the  fact  can  be  proved  only  by  the  production  of  the  record. 
Non-sequitur,  again,  the  fact  is  still  "did  the  John  Smith,  who  is 
challenged,  vote  at  the  election/9  and  not  "  is  the  name  of  one  John 
Smith  upon  the  list  of  voters?"  And,  accordingly,  it  has  been  re- 
peatedly held  that  where  registers  of  marriage,  birth,  death,  and  the 
like,  are  required  by  the  law  to  be  kept,  it  is  not  necessary,  nor  even 
sufficient,  to  produce  them  even  in  a  criminal  prosecution. — (I  Green- 
leaf  Ev.,  §  86 ;  9  Mass.,  493  ;  11  Mass.,  92  ;  3  Har.  &  McH.,  393  ; 
Boa.  &  By.,  109.)  So,  also,  that  a  man  was  elected  to  and  holds  a 
certain  office  may  be  proved  by  parol ;  and  I  concede  that  the  fact 
that,  if  no  name  corresponding  to  that  of  the  person  alleged  to  havet 
voted  appears  upon  the  poll-list,  it  is  presumption  evidence  that  no 
such  person  did  vote. 

2d.  As  to  the  congressional  precedents,  the  point  has  never  been 
made  or  decided,  so  far  as  I  have  been  able  to  find,  and  the  usage  has 
not  been  uniform.  Proof  upon  this  point,  such  as  is  produced  here, 
was  repeatedly  received  in  the  Broad  Seal  case,  as  in  the  instance  of 
the  vote  of  Ezekiel  Patterson,  a  colored  person.  "  Jacob  W.  Davis, 
a  witness,  sworn  on  the  part  of  John  B.  Aycrigg  and  others,  saith  : 
I  am  clerk  for  the  township  of  Mansfield,  and  was  in  1838 ;  I  have 
the  poll-list  here;  the  names  of  Isaac  N.  Zerwilliger,  Charles  T. 
Poole,  James  Wamsly,  William  V.  Schureman,  and  Christopher  Pat- 
terson, usually  called  Eke,  (on  the  assessor's  duplicate  it  is  Ezekiel,) 
are  on  thepoU4ist."—(3  House  Rep.,  1839,  1840,  No.  541,  p.  95  ;  and 
see  the  Report,  passim.)  And  as  to  declarations  of  a  person  that  he 
had  voted,  the  poll-list  not  being  produced,  and  no  proof  of  its  contents 
given,  and  no  other  evidence  of  the  fact  of  voting,  except  his  own  decla- 
rations proved  by  third  persons. — (See  p.  73  of  Report,  and  23  of  the 
Journal  of  the  Committee.) 

As  to  the  only  precedent  cited  by  the  counsel,  Otero  vs.  Gdllegos, 
poll-books  were  produced  from  only  three  counties.  From  six  counties 
there  were  none  introduced,  and  yet  a  part  of  the  testimony  related 
to  illegal  votes  cast  in  those  counties. 

IV. — That  the  abstract  of  votes  in  the  district  at  the  election,  or  copy  of  the 
returns,  was  not  "  obtained  or  taken"  within  the  sixty  days  limited. 

I  answer,  1st,  that  it  is  at  least  doubtful  whether  it  be  my  place  to 
produce  it  at  all.  It  is  no  part  of  my  case.  I  claim  nothing  under  it. 
Upon  its  face  it  shows  nineteen  majority  against  me,  and  by  so  much 
would  diminish  my  vote  as  it  appears  upon  the  testimony.  In  the 
first  case  under  the  law,  Wright  vs.  Fuller,  1851,  it  appears  from  the 
report  of  the  committee  that  it  was  the  sitting  member  who  produced 
the  returns  before  them. — (House  Beport  No.  136,  page  1 ;  and  see 
Munroe  vs.  Jackson,  House  report,  volume  2,  page  403.) 

But  what  is  the  true  construction  of  the  act  of  1851?  I  maintain 
that  the  restriction  in  the  ninth  section  applies  solely  to  oral  testimony. 

1  argue  this,  1st,  from  the  language  of  the  restriction :  "No  testimony 
shall  be  taken  after  sixty  days,"  &c.  Testimony  means  the  declara- 
tion or  affirmation,  under  oath,  of  a  living  witness. — (Webster's  Diet.; 

2  Bowner's  Law  Diet. ;  2  Bunill's  Law  Diet.;  1  Greenleaf  Ev.,  §  1, 
307,  308;  2  Daniel  Chy.  Prac,  1003,  1030.)     The  distinction  is  not 
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between  testimony  and  evidence,  but  between  testimony  and  docu- 
mentary evidence.     2d.  From  the  context.     The  entire  act,  except  the 
first  and  second  sections,  refers  exclusively  to  the  examination  of  wit- 
nesses. The  eighth  section  provides  for  the  production  of  documentary 
evidence  in  connexion  with  the  testimony  of  witnesses.    Examples  of 
this  may  be  found  on  pages  53  and  59  of  the  printed  testimony.    So, 
too,  under  the  act  of  January  23,  1798,  of  which  the  statute  of  1851 
is  but  almost  a  literal  transcript,  the  House,  by  resolution  on  the  5th 
of  the  June  following,  provided  for  the  introduction  of  documentary 
evidence  during  that  Congress,  as  a  matter  not  included  within  the  law. 
— (Journal,  page  323 ;  and  Cont.  Elec,  16.)    3.  From  the  object  of  the 
act.    Judge  Strong,  the  author,  or  at  least  reporter  of  the  bill,  said, 
during  the  debate  upon  it:   "The  testimony  is  wholly  that  of  wit- 
nesses."—{Cong.  Globe,  1850-51,  page  109.)    4.  By  analogy  to  the 
chancery  practices.     There,  although  no  testimony  can  be  taken  after 
"  publication,"  yet  documentary  evidence,  even  when  a  witness  is  to 
be  examined  along  with  it,  may  be  introduced  at  the  hearing. 

Upon  the  precedents  in  Congress,  since  the  law  and  prior  to  the 
present  session,  the  question  is  plain.  In  only  two  cases  has  the  "  ab- 
stract" been  procured  or  taken  within  the  sixty  days.  In  one  case  it 
was  before  the  service  of  the  answer.  In  five,  including  Archer  vs. 
Allen,  it  was  months  subsequent  to  the  expiration  of  the  time  limited 
for  tf  taking  testimony."  In  one  of  these  five,  Clarke  vs.  Hall,  do 
notice  of  contest  was  served,  other  than  the  memorial  of  the  contestant, 
nearly  eighteen  months  after  the  election  ;  yet  the  committee  of  the 
last  Congress  received  and  considered  the  documentary  evidence  pro- 
cured in  the  cases.  So,  too,  in  another,  Millikin  vs.  Fuller,  the  notice 
was  not  served  till  near  thirteen  months  after  the  election  ;  yet  the 
same  kind  of  evidence  was  received  and  acted  upon  by  the  same  com- 
mittee. And  in  the  contested  election  for  sheriff  in  one  of  the  coun- 
ties of  this  same  third  district,  in  1856-'57,  the  book  of  returns  was 
brought  into  court  and  received  on  the  third  day  of  tbe  hearing, 
although  the  time  for  "  taking  testimony"  had  expired  more  than 
two  months  previously.  And,  in  addition  to  all  this,  the  returned 
member  himself  evidently  so  construed  the  law  as  to  admit  of  the  pro- 
duction of  documentary  evidence  at  any  time ;  for,  although  in  bis 
answer  he  claims  under  the  governor's  certificate,  he  did  not  put  it  in 
evidence  during  the  time  limited,  and  in  the  answer  expressly  pro- 
poses to  confine  his  proof  during  that  period  to  matters  provable  by 
witnesses. 

If  this  " abstract"  could  be  established  only  by  witnesses,  then 
there  might  be  more  plausibility  in  the  objection.  But  coming  au- 
thenticated by  the  great  seal  of  the  State  of  Ohio,  it  proves  itself  upon 
production.— (1  Greenl.  Ev.,  §1,  479,  489;  4  Dal.  Rep.,  416.). 

The  secretary  of  state  is  the  proper  person,  and  is  authorised  to 
make  the  copy  here  produced. — (Swan's  Statutes  of  Ohio,  345,  §§  36, 
37,  38,  39  ;  867,  §  1 ;  and  361,  §  1.) 

V. — As  to  the  admissibility  of  evidence  called  "  hearsay" 
The  importance  of  the  question  in  all  cases,  but  especially  where 
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the  election  is  by  ballot,  rather  than  its  bearing  upon  this  particular 
contest,  demands  for  it  a  full  consideration. 

I  remark,  however,  1.  That  much  of  what  is  included  by  the  re- 
turned member's  counsel  within  the  term  is  not  hearsay,  but  original 
evidence.  2.  That  a  part  of  this  hearsay — for  example,  that  relating 
to  residence— is  such  as  is  continually  received  by  courts  in  ordinary 
litigation. — (5  Harris  &  J.,  97  ;  2  Bing.,  104.)  Declarations  made 
at  the  polls,  whether  under  oath  or  not,  are  also  clearly  within  this 
proposition  as  part  of  the  res  gesta.  3.  That  both  parties  offer  the 
same  kind  of  testimony  in  this  regard.  4.  That  it  is  not  the  ade- 
quacy, but  the  admissibility,  of  the  evidence  which  is  in  question. 

Bat  to  the  main  point : 

This  is  not  the  first  time  this  question  has  been  presented  in  legis- 
lative bodies ;  and  had.  it  been  tested  by  the  principles  and  precedents 
which  have  prevailed  there,  I  should  have  added  nothing  to  the  ar- 
gument heretofore  submitted.  It  has  not  been  so  argued,  but  upon 
rules  and  precedents  known  only  to  forensic  courts,  where  a  like  case 
never  did  and  never  can  arise  in  the  exercise  of  its  ordinary  jurisdic- 
tion. I  propose  to  meet  the  argument,  first,  upon  this  very  ground, 
and  to  discuss  it  just  as  I  would  had  the  case  arisen  now  for  the  first 
time  in  the  usual  course  of  litigation  in  a  court  of  common  law. 

All  evidence  to  be  admissible  must  be  relevant — that  is,  tend  to 
prove  or  disprove  the  issue.  All  relevant  evidence  is  prima  facie  ad- 
missible ;  its  rejection  is  always  the  exception.  Thus,  whenever  a 
court  is  equally  divided,  the  objection  to  evidence  fails. 

Among  the  exceptions  is  a  class  denominated  "  hearsay,"  which  is 
always  heard  in  the  ordinary  affairs  of  life,  but  which,  in  judicial 
proceedings,  is  rejected. 

Upon  this  rule  excluding  hearsay  evidence,  the  returned  member's 
counsel  relies.  I  rest  upon  the  exceptions,  of  which  there  is  a  vast 
number ;  none,  indeed,  of  course,  presenting  the  exact  question  here  ; 
but  this  is  solely  became  it  never  arose  or  could  arise  in  ordinary  liti- 
gation. 

What  would  have  been  the  decision  had  it  so  arisen,  may  readily 
be  inferred  from  a  summary  of  the  numerous  cases  constituting  ex- 
ceptions, adjudicated  in  a  long  series  of  years,  as  each  several  exigency 
arose. 

These  exceptions  are  founded  primarily  upon  the  doctrine  that (:  all 
rules  of  evidence  are  adopted  for  practical  purposes  in  the  administra- 
tion of  justice,  and  must  be  so  applied  as  to  promote  the  ends  for  which 
they  were  designed/ '— (1  Greenleaf  Ev. ,  §  83.) 

Hearsay  consists  strictly  of  the  declarations  of  persons  not  parties 
to  the  controversy.  Admissions  by  the  parties  are  substitutionary  evi- 
dence— {Ibid.,  §  169.) 

Now,  assuming,  what  is  not  true  in  any  legal  sense,  that  the  parties 
to  this  controverted  election  are  the  returned  member  and  myself,  no 
others  having  an  interest  in  it,  I  proceed  to  consider  the  exceptions, 
ty&ing  again  that  it  shall  be  remembered  that  I  apply  and  argue 
from  them  solely  by  analogy. 

Some  of  them  are  regarded  by  Greenleaf  rather  as  original  ewence, 
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though  usually  treated  as  hearsay.    It  is  not  necessary  here  to  distin- 
guish between  them. 

In  actions  for  malicious  prosecution,  and  in  cases  of  agency  and 
trusts,  the  information  upon  which  the  party  acted,  though  from  third 
persons,  is  admissible.  So,  also,  are  letters  and  conversations  of  stran- 
gers to  the  record,  where  sanity  is  the  question.  And  evidence  of 
g<n?ral  reputation,  reputed  ownership,  public  rumor,  general  notoriety, 
is  considered  within  the  exceptions. — (ibid.,  §  101.)  Expressions  of 
bodily  or  mental  feeling  are  admitted,  and  it  is  left  to  the  court  or  jury  to 
determine  whether  they  were  real  or  feigned.  Thus,  in  trial  lor  crim- 
inal intercourse,  the  correspondence  and  conversations  of  the  husband 
and  wife  with  third  persons  are  received  So,  also,  are  representations 
by  a  sick  person,  of  the  nature,  Bymptons  and  effects  of  his  malady.— 
(ibid.,  f  102.)  And  not  only  is  general  repute  in  a  family  receivable 
in  all  questions  of  pedigree,  including,  also,  birth,  marriage  and  death, 
but  the  declarations  of  a  single  member  of  the  family  are  admitted ; 
and  more  than  this,  even  hearsay  upon  hearsay.  Thus  the  declara- 
tions of  a  deceased  lady,  as  to  the  declarations  made  to  her  by  her  hus- 
band, were  received  in  Doe  vs.  Randall,  2  M.  &  P.,  20  ;  and  see  also 
2  Russ.  &  My.,  166 ;  Bull,  N.  P.,  295  ;  1  Pet.  Rep.,  328,  337. 

Inscriptions  upon  rings,  family  portraits,  tomb-stones,  and  other 
funeral  monuments,  and  charts  of  pedigree,  are  also  admitted,  and 
80 me  of  them  provable  even  by  copies;  courts  acting  here  upon  the 
common  sense  principle,  that  when  a  fact  cannot  be  proved  in  one  way, 
it  may  be  proved  in  another. — (Ibid.,  §  105.) 

Again  :  entries,  in  many  cases,  made  by  third  persons  are  evidence 
of  the  facts  set  dow.n  in  the  entry ;  and  this,  whether  made  in  the 
course  of  official  or  professional  employment,  or  as  mere  private  memo- 
randa. And  Green  leaf  lays  it  down  broadly  that,  "  generally  con- 
temporaneous entries  made  by  third  persons  in  their  own  books,  in 
the  ordinary  course  of  business,  the  matter  being  within  the  peculiar 
knowledge  of  the  party  making  the  entry,  and  there  bein<£  no  appa- 
rent or  particular  motive  to  pervert  the  fact,  are  received  as  original 
evidence/'  and  this  though  the  party  be  living  and  present  as  a  witness, 
and  not  himself  remembering  the  fact. — (Ibtd.y  §  116.) 

Again :  in  matters  of  public  interest,  though  confined  to  a  particular 
district,  parish,  or  neighborhood,  the  declarations  of  persons  not  par- 
ties to  the  suit  are  receivable  in  evidence,  upon  the  principle  that  they 
"  are  the  natural  effusions  of  a  party  who  must  know  the  truth,  and 
who  speaks  upon  an  occasion  when  his  mind  stands  in  an  even  position, 
without  any  temptation  to  exceed  or  fall  short  of  the  truth." — (Lord 
Eldon,  13  Vesey,  514.) 

In  questions  of  boundary,  therefore,  hearsay  is  admitted.  The 
language  of  Chief  Justice  Henderson,  of  North  Carolina,  in  Samr  vs. 
Herring,  (3  Dever  Law  Rep.,  340,)  is  strong  and  pertinent  here: 
"  We  have,  in  questions  of  boundary,  given  to  the  single  declaration 
of  a  deceased  individual,  as  to  a  line  or  corner,  the  weight  of  common 
reputation,  and  permitted  such  declarations  to  be  proven,  under  the 
rule  that,  in  questions  of  boundary,  hearsay  is  evidence.  *  *  * 
From  necessity,  we  have,  in  this  instance,  sacrificed  the  principles 
upon  which  the  rules  of  evidence  are  founded."     The  same  doctrine 
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18  held  in  New  Hampshire.  Connecticut,  Pennsylvania,  South  Caro- 
lina, Kentucky,  and  Tennessee. — (1  Greenl.  Ev.,  §  145,  note  1.) 

A  very  large  class  of  exceptions  is  included  under  the  head  of  dec- 
larations against  interest,  made  hy  strangers  to  the  litigation.  They 
are  admitted  when  it  is  shown  that  the  declarant  is  dead,  and  there- 
fore cannot  speak  ;  that  he  possessed  a  competent  knowledge  of  the 
facts,  and  that  the  declarations  were  at  variance  with  his  interest. 
"When  these  circumstances  concur,"  says  Greenleaf,  (§147,)  "  the 
evidence  is  received,  leaving  its  weight  and  value  to  he  determined 
by  other  considerations."  This  exception  extends  to  declarations  of 
any  kind,  whether  oral  or  in  writing,  (Ibid.,  §150  ;)  it  includes  within 
it  other  statements,  made  at  the  same  time,  though  not  against  inter-* 
eat,  (§152;)  it  is  not  necessary  that  the  declarant,  if  living,  should 
have  been  competent  (or  compellable)  to  testify  to  the  facts,  since  it 
is  regarded  as  a  confession,  (§153  ;)  it  extends  in  favor  of  the  succes- 
sor, or  party  in  the  same  interest,  of  a  deceased  rector  or  vicar,  or 
corporation  aggregate,  (§155 ;)  and  it  is  not  necessary  that  the  fact 
should  have  been  stated  on  the  personal  knowledge  of  the  declarant, 
nor  is  it  material  whether  it  is  provable  by  other  testimony,  (§153.) 

Dying  declarations  also  are  receivable ;  the  solemnity  of  the  occa- 
sion being  deeiued  to  stand  in  the  place  of  an  oath  and  cross-examina- 
tion. 

Again :  where  other  proof  is  made  that  a  voter  cast  his  ballot  for  a 
particular  candidate,  there  is  another  technical  but  well  settled  rule 
under  which  his  declarations  are  receivable  as  against  that  candidate. 
The  office,  in  the  point  of  view  in  which  I  am  now  treating  it,  being 
one  of  profit  as  well  as  trust  in  a  legal  sense,  is  an  individual  right ; 
it  is,  in  some  sense,  individual  property,  but  a  right  or  property  de- 
rived from  those  who  voted  at  the  election.  The  returned  member 
claims  under  each  and  every  one  who  voted  for  him  ;  and  the  contest- 
ant, in  like  manner,  under  those  who  voted  for  him.  Hence  the 
declarations  of  every  voter  are  admissible  against  the  party  for  whom 
he  voted,  since  the  right  of  the  party  to  the  office  depends  upon  the 
right  of  the  voter  to  confer  it. — (3  John.  R.,  449  ;  1  Greenl.  Ev.,  §180.) 

There  is  yet  another  class  of  declarations — those  made  by  bankrupts— 
which  are  admitted  in  favor  of  the  assignees  against  creditors.  A 
strong  case  is  Ridley  et  al.  vs.  Gyde,  (9  Bing.  Rep.,  349,)  where  dec- 
larations made  by  White,  the  bankrupt,  not  a  party  to  the  record  or 
in  interest,  a  inonth  after  the  act  of  bankruptcy,  and  without  any  in- 
tervening circumstances  to  connect  them  with  it,  were  yet  received  by 
the  English  common  pleas  in  1832,  Chief  Justice  Tindal,  Park,  and 
Boeanquet  concurring.  The  chief  justice  said:  "To  shut  out  this 
conversation,  would  be  to  shut  out  the  best  evidence  in  the  cause  ;" 
and  Park,  J.,  adhered  to  his  decision,  in  Rawson  vs.  Haigh,  (2  Bing., 
104,)  where  he  had  said:  "I  am  satisfied  that  declarations  made 
during  departure  and  absence  are  admissible  in  evidence  to  show  the 
motive  of  the  departure.  It  is  impossible  to  tie  down  to  time  the  rule 
as  to  declarations  ;  we  must  judge  from  all  the  circumstances  of  the 
case." — (And  see  1  Bing.,  585  ;  1  Index  to  Eng.  C.  L.  Reports,  "  Evi- 
dence.) 

So,  also,  in  settlement  cases,  declarations  by  parishioners  as  to  mat- 
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ters  of  residence  are  held  admissible  in  evidence,  and  that,  too,  without 
calling  the  party,  though  within  the  reach  of  process. — (1  H.  and 
S.,  637  ;  and  see  especially  The  King  vs.  Inhabitants  of  Hardwick, 
11  East.  Rep  ,  588.) 

Other  examples,  many  in  number,  might  be  added ;  but  enough  hare 
been  summed  up  to  show  how  often  and  in  what  a  variety  of  cases  courts, 
even  of  common  law,  have  set  aside  the  rule  excluding  hearsay. 

It  was  to  establish  this  proposition,  and  not  because  they  are  direct 
precedents  or  cases  in  point,  for  of  such  there  are  none  in  "  the  books," 
that  I  have  cited  these  examples,  reasoning  from  them  by  analogy. 

But  the  conditions  of  the  exception,  admitting  declarations  by  third 
persons  against  their  interest,  do,  in  the  reasoning  upon  which  they 
are  founded,  clearly  include  the  testimony  objected  to  in  this  case. 

1 .  The  declarant  must  have  competent  knowledge  of  the  facts,  oth- 
erwise he  has  no  right  to  speak.  This  condition  is  fulfilled  here.  2. 
He  must  be  dead.  Why  ?  Because,  if  alive,  he  ought  to  speak.  But 
in  this  case  he  has  a  constitutional  right  to  be  silent,  and  cannot  be 
compelled  to  speak,  either,  first,  as  to  his  vote,  since  it  is  by  ballot ;  or 
second,  as  to  his  qualifications,  since  he  might  subject  himself  to  a  crimi- 
nal prosecution.  3.  Tbe  declarations  must  have  been  at  variance  with 
his  interest.  Now,  it  is  true  that  in  courts,  by  analogy  to  the  now 
generally  exploded  rule  disqualifying  a  witness  because  of  interest  in 
the  suit,  the  interest  in  cases  within  this  exception  must  usually  be 
pecuniary,  although  Greenleaf  seems  to  recognize  also  that  danger  of 
punishment  may  be  a  fitting  element  in  it. — (§150,  note;  and  see  24  E. 
C.  L.  Bep.  467.)  But  upon  what  principle  of  human  nature  is  this 
condition  of  the  rule  founded  ?  That  all  men  are  eager  to  increase  and 
slow  so  diminish  their  estate.  And  yet  how  much  more  eager  are  they 
to  retain  their  political  rights  and  personal  liberty.  Now,  in  the  tes- 
timony, here  are  two  classes  of  declarations :  first,  as  to  the  qualifica- 
tions ;  second,  as  to  the  person  for  whom  the  declarant  voted.  The 
latter  are  not  within  the  rule  unless  made  at  the  same  time  as 
the  former.  The  former  are  within  it ;  and  this  for  two  reasons:  1. 
Whether  made  before  or  after  the  election,  they  equally  are  admissible 
against  him  in  a  criminal  prosecution  for  illegal  voting,  which  in  Ohio, 
is  a  penitentiary  offence.  2.  If  before  the  election,  they  also  subject 
the  declarant  to  danger  of  loss  of  his  vote,  since,  by  statute  in  Ohio, 
witnesses  may  be  examined  at  the  polls,  and  thus  the  declaration  of 
the  party  be  there  given  in  evidence  against  his  right  to  vote. 

Here,  then,  is  the  highest  interest  of  the  voter  against  the  declara- 
tion— loss  of  liberty,  infamous  punishment,  loss  of  suffrage.  Shall 
one  pennyworth  of  pecuniary  interest  suffice  to  render  the  declaration 
admissible ;  and  yet  these  momentous  considerations,  involving  the 
most  valuable  rights  of  the  citizen,  be  reckoned  but  as  the  small  dust 
of  the  balance  ? 

But  whether  within  the  special  conditions  of  (he  exception  or  not, 
these  declarations,  both  as  to  qualifications  and  vote,  but  particularly 
the  former,  are  emphatically  within  the  broad  principle  upon  which  the 
exception  itself  is  lounded.  What  is  it  ?  "  The  extreme  improbability 
of  their  falseJiood."—(l  Greenleaf  Ev.,  §  148.)  And  this  improbability, 
says  the  author,  is  strengthened  by  the  circumstance  that  "  it  is  always 
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competent  for  the  party  against  whom  such  declarations  are  adduced 
to  point  out  any  sinister  motive  for  making  them."  "  It  is  true/1  he 
adds,  "  that  the  ordinary  and  highest  tests  of  the  fidelity,  accuracy 
and  completeness  of  judicial  evidence  are  here  wanting ;  hut  their 
place  is  in  some  measure  supplied  by  the  circumstances  of  the  declar- 
aut ;  and  the  inconveniences  resulting  from  the  exclusion  of  the  evidence 
having  such  guaranties  for  its  accuracy  in  fact,  and  for  its  freedom 
from  fraud,  are  deemed  much  greater ,  in  general,  than  any  which  would 
probably  be  experienced  from  its  admission."  For  similar  reasons, 
doubtless,  it  was  that  in  Powell  vs.  Barter,  (24  E.  0.  L.  Rep.,  467,) 
an  action  for  libel  upon  a  charge  of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen,  upon  justification  pleaded,  the  court  allowed 
the  declarations  of  the  alleged  thief  to  be  given  in  evidence  by  the 
defendant  to  prove  that  he  (the  thief)  had  stolen  the  goods  received  by 
the  plaintiff.  And  see  also  Doe  &  Davy  vs.  Haddon,  (3  Doug.  Rep. 
310.) 

There  is  yet  another  principle  yet  recognized  by  the  common  law, 
upon  which  the  declarations  here  objected  to  are  admissible — necessity. 
On  this  principle,  in  part,  some  of  the  hearsay  which  I  have  already 
considered,  is  admitted  to  prevent  a  failure  of  justice.  In  like  manner 
the  testimony  of  the  wife  in  proceedings  to  keep  the  peace,  or  for 
assault  and  battery  upon  herself,  instituted  by  her  against  the  hus- 
band, is  received,  and  thus  one  of  the  earliest,  firmest,  and  most  sacred 
rules  of  evidence-r-a  rule  not  even  yet  swept  away  by  the  relentless 
hand  of  modern  reform — is  so  far  relaxed.  So,  also,  the  contents  of 
a  trunk  lost  by  a  common  carrier  may  be  proved  by  the  owner. — 
(1  Greenleaf  Rep.  27.)  And  in  Ohio  and  Pennsylvania  the  wife  of  the 
owner  is  received  as  a  competent  witness  for  that  purpose. — (20  Ohio 
Rep.  318 ;  8  Serg.  &  Watts,  369  ;  3  Barr,  351.)  In  many  other  cases, 
also,  upon  this  principle  of  necessity,  persons  excluded  by  the  general 
rules  of  evidence  are  yet  admitted  to  testily. 

Apply  the  principle  here,  and,  first,  as  to  declarations  concerning 
disqualifications. 

Upon  this  point  it  is  enough  to  say  that,  besides  the  difficulty,  suffi- 
ciently great  just  after  an  election,  and  increasing  continually  the 
longer  the  delay  in  taking  the  testimony,  of  securing  the  attendance 
of  voters  challenged  as  illegal,  none  of  them  of  any  class  can  be 
compelled  to  testify,  even  if  present  and  on  oath,  as  to  their  disquali- 
fication, because  they  might  thereby  criminate  themselves.  This  pro- 
tection extends  to  every  question  the  answer  to  which  might  tend  to 
convict  them  of  having  voted  illegally. 

To  exclude  the  declarations  of  voters  in  any  case  would,  therefore, 
tend  greatly  to  embarrass  the  rights  of  both  parties  and  of  all  con- 
cerned. 

2.  This  necessity  applies  with  especial  force  to  the  declarations  of 
the  voter  as  to  the  person  for  whom  he  voted ;  because  that  is  a  fact 
which  he  cannot  be  compelled  to  disclose  where  the  election  is  by 
ballot.  This  has  been  repeatedly  decided.  I  refer  especially  to  Easton 
vs.  Scott,  1816,  Cont.  Elects.  272,  276  ;  the  Broad  Seal  case,  1840  ; 
Farleeva.  Sunk,  1845-'46  ;  Monroe  vs.  Jackson,  1847-'48  ;  and  the  case 
of  H.  JS.  Kncas,  district  attorney,  whose  election  was  contested  in 
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1851,  on  behalf  of  William  B.  Reed,  in  one  of  the  judicial  warts  of 
Philadelphia. 

This,  then,  is  a  constitutional  right  of  the  voter;  but  there  is  also 
another  high  constitutional  right,  pertaining  not  to  one  man  only,  but 
to  thousands — the  right  to  see  that  the  purity  and  integrity  of  the 
elective  franchise  shall  be  preserved  by  a  contest  before  the  appropriate 
tribunal.  It  is  a  private  right;  it  is  much  more,  a  public  right. 
And  of  what  value  is  the  vote  by  ballot,  if  the  purity  of  the  ballot-box 
be  not  made  sure? 

How,  then,  shall  these  two  conflicting  rights  both  be  maintained? 
Only  by  permitting  the  voter  to  withhold  his  own  testimony,  and 
allowing  the  fact  in  dispute  to  be  established  by  other  proof. 

It  has,  indeed,  been  doubted  whether  the  constitutional  right  of 
secret  ballot  be  not  infringed  by  admitting  any  testimony  to  prove  the 
fact.  So  it  would  seem  to  have  been  held  by  the  Committee  of  Elec- 
tions, in  Eastern,  vs.  Scott;  but  the  House,  on  motion  by  Mr.  Webster, 
and  after  a  long  debate,  in  which  the  contrary  doctrine  appears  to 
have  been  maintained  by  Randolph,  Webster,  and  Calhoun,  recom- 
mitted the  report,  with  instructions  to  consider  the  testimony  presented 
by  the  parties  upon  that  point.     And  see  Otero  vs.  Gattegos,  ut  supra. 

The  same  objection  waB  urged  also  in  the  Philadelphia  contested  elec- 
tion of  1851,  just  cited  ;  and,  in  deciding  it,  Judge  King  said :  "What 
is  the  object  here?  It  is  important  to  prove  how  a  given  individual  voted. 
How  is  it  to  be  proved?  First,  undoubtedly,  if  he  chooses  to  waive 
the  protection  given  by  the  constitution  he  may  state  it  himself. 
But  supposing  it  became  of  vital  importance  to  prove  how  he  voted, 
cannot  that  be  established  by  clear  and  satisfactory  testimony?  He 
may  have  an  interest  in  protecting  his  ballot;  another  may  have  an 
interest  in  showing  what  that  ballot  was.  We  are  to  preserve  his 
rights  by  protecting  him  in  the  secrecy  the  law  contemplates ;  but  we 
are  equally  bound  to  serve  the  general  community,  or  the  individual, 
by  enabling  him  to  prove  it.  Where  we  resort  to  other  testimony 
than  the  party  himself,  we  go  upon  the  principle  of  obtaining  the  best 
testimony  the  nature  of  the  case  will  admit.         *         *  *        * 

In  adopting  this  course,  I  don't  understand  myself  as  infringing  upon 
the  right  of  the  citizen  or  the  security  of  the  secret  ballot."— (Rejwt, 
p.  17.) 

It  has  always  been  conceded,  however,  that  the  voter  may  waive  his 
right  and  give  evidence;  but  surely,  if  his  own  voluntary  testimony 
can  be  received  because  it  is  a  waiver  of  his  right,  the  next  best  and 
least  objectionable  testimony,  and  upon  the  same  principle,  is  his 
declarations.  And  I  here  remark,  also,  that  if,  as  is  claimed,  all 
evidence  except  his  own,  which  cannot  be  compelled,  is  secondary, 
then,  as  there  are  no  degrees  in  secondary  evidence,  why,  I  ask,  may 
not  his  declarations  be  received? 

And  at  this  point  I  quote. also  from  the  opinion  of  the  court  in  the 
case  of  Lewis  C.  Cassidy,  district  attorney,  whose  election  was  con- 
tested in  Philadelphia,  in  1867.  Objection  was  made  to  certain  evi- 
dence upon  the  ground  that  it  "amounted  to  nothing  more  than  hear- 
**y>"  a?d  that  "  to  admit  the  evidence  of  the  witness  would  tend  to 
allow  him  to  prove  admissions  of  parties  who  might  have  been  legal 
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voters,  yet  subsequent  to  the  election  might  have  declared,  from 
motives  better  known  to  themselves,  that  they  did  not  vote  at  all,  or 
were  not  qualified  voters."  Judge  Thompson,  overruling  the  objec- 
tion, said,  "  that  the  question  was  very  simple— that  to  comply  with 
the  notions  of  counsel  would  be  to  require  of  the  contestants  an  abso- 
lute impossibility.  It  is  alledged  by  the  contestants  that  fraudulent 
votes  were  polled  ;  and  it  is  contended  that  the  fact  can  be  shown  in 
no  other  way  than  by  proving  it  by  the  persons  themselves  who  per- 
petrated the  fraud.  Now,  to  compel  him  to  prove  this  by  them  would 
effectually  put  a  stop  to  the  investigation.  But  the  law  does  no  such 
thing/'— (Report,  p.  33.) 

If  it  be  said  that  the  voter  ought  himself  to  be  first  summoned,  so 
that  it  may  be  seen  whether  he  will  not  waive  his-privilege  to  be  silent, 
I  answer,  that  wherever  a  witness  cannot  be  compelled  to  testify,  the 
party  is  under  no  obligation  to  call  him.  It  was  expressly  so  decided 
by  the  Supreme  Court  of  the  United  States  in  Reyburn'a  case ;  6  Peters, 
Rep.  352,  367.  Judge  Thompson,  delivering  the  unanimous  opinion 
of  the  court,  said:  "A  subpoena  to  compel  attendance  as  a  witness 
would  have  availed  nothing,  and  the  law  does  not  require  the  per- 
formance of  an  act  perfectly  nugatory.  But  suppose  Chase  (the  wit- 
ness) had  been  within  reach  of  a  subpoena,  and  had  actually  attended 
the  court,  he  could  not  have  been  compelled  to  produce  the  commission, 
and  thereby  furnish  evidence  against  himself." 

The  same  doctrine  prevails  in  settlement  cases  also,  where  it  is  held 
"  not  necessary  first  to  call  the  inhabitant  (of  the  parish)  and  show 
that  he  refuses  to  be  examined,  in  order  to  admit  his  declarations ; " 
1  M.  &  S.,  637  ;  10  East.,  395  ;  Greeni.  ev.,  §153, 175. 

So  far  I  have  argued  this  case  as  I  would  have  argued  had  it  arisen 
for  the  first  time  in  the  course  of  ordinary  litigation  in  a  court  of  com- 
mon law,  the  only  parties  to  it  being  the  returned  member  and  myself. 
Even  there,  with  great  confidence,  I  affirm  that  the  evidence  would 
be  received  as  a  new  application  merely  of  very  ancient  doctrines. 

But  I  now  submit  that  this  question  is  not  to  be  decided  upon  the 
strict  common  law  rules  of  evidence  applied  in  private  litigation ; 
that  the  real  parties  to  this  contest  are  the  people,  or  certainly  the 
electors  of  the  district ;  and  that  the  parliamentary,  congressional, 
and  legislative  precedents,  for  a  great  number  of  years,  are  clear  and 
uniform  in  favor  of  the  admissibility  of  this  evidence.  But  I  leave  all 
this  upon  the  oral  and  written  arguments  heretofore  submitted  upon 
this  subject  to  the  committee. 

CLEM'T  L.  VALLANDIGHAM. 

Washington,  D.  C, 

February  27,  1858. 


35th  Cokorbbs,  )   HOUSE  OF  REPRESENTATIVES.     (  Report 
1st  Session:     J  (  No.  381. 


JOHN  ROBB. 

(To  •eoompany  Bill  S.  C.  C.  184.] 


Mat  14,  1858. 


Mr.  8.  S.  Marshall,  from  the  Committee  of  Claims,  submitted  the 

following 

a 

REPORT. 


The  Committee  cf  Claims,  to  whom  was  referred  Senate  bid  No.  184, 
"  for  the  relief  cf  John  Bobb,"  have  had  the  same  under  consideration, 
aid  beg  leave  to  report : 

That  they  have  had  the  same  cane  before  them  in  another  shape, 
and,  after  mature  consideration,  reported  it  favorably.  The  principles 
involved  are  identical  with  those  in  the  Asbnry  Dickins  case,  and  are 
folly  set  forth  in  the  report  your  committee  submitted  in  that  case. 
Tour  committee,  therefore,  report  back  the  Senate  bill  without  amend- 
ment, and  recommend  its  passage. 


35th  Congress,  )     HOUSE  OF  REPRESENTATIVES.     J    Report 
1st  Session.      \  I  No.  382. 


MICHAEL  NOURSE. 

[To  accompany  Bill  H.  R.  C.  C.  No.  8.] 


Mat  14, 1858. 


Mr.  8.  S.  Marshall,  from  the  Committee  of  Claims,  made  the  fol- 
lowing 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  the  case  of  Michael  Nourse,  together  with  the  bill  accom- 
panying it  y  have  had  the  same  under  consideration ,  and  now  beg  leave 
to  report : 

That  this  case  involves  the  same  question  with  that  of  Asbury 
Dickins,  just  reported,  and  your  committee,  therefore,  on  the  same 
grounds,  now  report  the  accompanying  bill,  as  a  substitute  for  that 
from  the  Court  of  Claims!  and  recommend  its  passage. 


34nOONGRE8S,  Itr  8ESSION.— HOUSE  OF  REPRESENTATIVES.— REPORT  C.C.  No.  17. 

MICHAEL  NOURSE. 

[To  accompany  Bill  H  R.  C.  C.  No.  8.] 


Mat  16,  1856.—  Referred  to  the  Committee  of  Claims. 
Mat  23,  1856.— Ordered  to  be  printed. 


The  Court  of  Claims  made  the  following  report : 

MICHAEL  NOURSE  w.  THE  UNITED  STATES. 

To  the  honor  (Me  the  Senate  and  House  of  Representatives  of  the-  United 

States  in  Congress  assembled : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Michael  Nourse  vs.  The  United  States : 

1.  The  petition  of  the  claimant  to  the  Court  of  Claims. 

2.  Claimant's  petition  to  Congress,  with  accompanying  documents^ 
referred  to  the  Court  of  Claims  by  the  House  of  Representatives,  and 
returned  to  that  House. 

3.  Statement  showing  the  number  of  days  the  claimant  acted  as 
Register  of  the  Treasury,  transmitted  to  the  House  of  Representatives. 

4.  Opinion  of  the  court  in  this  case. 


2  MICHAEL    NOUR6E. 

5.  Opinion  of  the  court  in  the  case  of  Asbury  Dickins  vs.  The  United 
States. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  ol  seal  of  said  court,  at  Washington,  this  7th  day  of  May,  A.  D. 
LL'B-J    1856. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  Michael  Nourse  respectfully  showeth :  That  prior 
to  the  3d  March,  1849,  your  petitioner  being  then  chief  clerk  in  the 
office  of  the  Register  of  the  Treasury,  at  several  different  periods  was 
appointed  Acting  Register  of  the  Treasury  by  the  Presidents  of  the 
United  States. 

These  appointments  were  made  under  the  authority  of  the  eighth 
section  of  the  act  of  8th  May,  1792,  entitled  "  An  act  making  altera- 
tions in  the  Treasury  and  War  Departments.'9 — (Stat,  at  Large,  vol. 
1,  page  281.) 

Your  petitioner  exhibits  herewith  the  certificate  of  Mr.  Hunter, 
Assistant  Secretary  of  State,  to  show  the  date  of  his  several  commis- 
sions, and  by  whom  the  appointments  were  made ;  and  the  certificate 
of  Finley  Bigger,  Register  of  the  Treasury,  to  show  the  performance 
of  the  service  under  the  several  commissions. 

The  aggregate  service  prior  to  the  3d  March,  1849,  was  three  hun- 
dred and  forty-four  days.  This,  at  the  rate  of  $3,000  per  annum, 
(the  salary  of  the  Register,)  amounts  to  $2,827  32.  During  the  same 
time,  your  petitioner  received  his  salary  as  chief  clerk,  amounting 
to  $1,622  19. 

Your  petitioner  presented  his  claim  to  the  Senate,  first  session  of 
the  thirty-third  Congress  ;  a  favorable  report  (No.  197)  was  made, 
and  a  bill  for  his  relief  passed  the  Senate,  and  in  the  House  of  Repre- 
sentatives was  referred  to  the  Committee  of  Claims.  That  commit- 
tee reported  unfavorably.  The  report  was  not  acted  upon  in  the 
House. 

Your  petitioner  is  advised  there  is  justly  due  him  from  the  United 
States  compensation  for  these  services  ;  and  he  prays  the  judgment  of 
this  court,  therefore. 

Your  petitioner  is  the  sole  owner  of  his  claim,  not  having  assigned 
it  to  any  one  else. 

MICHAEL  NOURSE. 

District  of  Columbia, 
Washington  County. 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for  the 
county  aforesaid,  Michael  Nourse,  who  made  oath,  according  to  law, 
that  the  Jacts  stated  in  the  annexed  petition  are  true,  to  the  best  of  his 
^knowledge  and  belief. 

PAUL  STEVENS, 

July  17,  1855.  Justice  of  the  Peace. 


MICHAEL    NOURSE. 


To  the  honorable  the  Senate  and  Souse  of  Representatives  of  the  United 

States: 

The  memorial  of  Michael  Nourse  respectfully  showeth :  That  daring 
the  last  twenty-four  years,  while  acting  as  chief  clerk  in  the  office  of 
the  Register  of  the  Treasury,  he  was  occasionally  appointed  by  the 
President  to  take  charge  of  the  office  and  perform  the  duties  of  Regis- 
ter, which  he  accordingly  did ;  that  at  two  periods  he  held  the  ap- 
pointment of  Register  ad  interim,  and  the  salary  of  Register  was  paid 
to  him ;  at  all  other  times  he  received  only  the  salary  of  $1,700  as 
chief  clerk. — (See  Paper  A.) 

And  your  memorialist  further  shows,  that  during  the  same  period 
he  acted,  also,  by  appointment  from  the  Secretary  of  the  Treasury,  at 
his  own  risk  and  responsibility,  as  disbursing  agent  to  the  amount 
exhibited  in  Paper  B. 

For  these  several  services  he  asks  a  reasonable  compensation,  which 
he  is  encouraged  to  hope  will  be  readily  granted,  in  consideration  of 
the  fact  that  officers  of  the  government  have,  probably  without  excep- 
tion, when  filling  two  offices,  received  the  larger  salary ;  and  also 
because  clerks  now  at  a  salary  of  $1,800  are  allowed  $200  per  annum 
as  disbursing  agents  whenever  so  employed  in  the  executive  depart- 
ments of  the  government,  as  authorized  by  the  act  of  Congress  of 
March  3,  1853. 

All  which  is  respectfully  submitted. 

MICHAEL  NOURSE. 

Washington,  December  29,  1863. 


A. 

Statement  showing  the  time  of  service  of  Michael  Nourse  as  Acting 

Register  of  the  Treasury. 


Extracts  from  the  records  of  temporary  com- 
missions granted  by  tbe  President  of  the 
United  States,  kept  at  the  State  Department. 

Peiiod  of  Bervice,  and  number  of  days 
employed,  as  shown  by  the  records  of 
the  Register  of  the  Treasury. 

By  whom  granted. 

Bate. 

Page  of 
record. 

Period  of  service. 

Ko.  of 
days. 

President  Jackson  .. 
Do 

Feb.  18,1830 
April  17, 1830 
July  18,1832 
Dec.  13,1832 
Hay     2, 1833 
June  30, 1833 
Oct.    12,1833 
July  17,1834 
Sept.  23, 1835 
April  20, 1836 
June    3,1836 

78 
88 
112 
113 
118 
122 
130 
134 
151 
154 

From  Feb.   16  to  Feb.  25 

April  17  to  May     1-.- 
July   18  to  Aug.  16.... 
Dec.   31  to  Jan.    11.... 
Ifay     2  to  Hay     5.... 

June  SO  to  June  31 

Oct.    12  to  Oct.    15 

July     7  to  Sept.  30 

Sept.  23  to  Sept.  29 

Aoril  20  toMav   14 

10 
14 

Do. 

30 

Do 

12 

Do 

4 

Do 

2 

j)o 

4 

Da. 

86 

Do 

Do 

7 
25 

156    1             June    3  to  Aug.  10 

69 
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STATEMENT— Continued, 


Extracts  from  the  records  of  temporary  com- 
missions granted  by  the  President  of  the 
United  States,  kept  at  the  State  Department. 


By  whom  granted. 


President  Van  Baron 

Do 

Do 

Do 

Do 

Do 

Do 

President  Tyler 

Do 

Do 

Do 

Do 

Do 

President  Polk 

Do 

Do 

Do 

President  Taylor... 

Do 

Do 

Do 

President  Fillmore.. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 


April  21 


Jane 
Aug.  29 
July  17 
May  7 
Sept.  21 
Oct.  26 
May  17 
June  30 
Aug.  11 
Sept.  16 
Oct.  9 
Oct.  26 
Sept.  18 
April  29 
Aug.  12 
May  7 
March  6 
July  18 
Jan.  17 
Mar.  25 
Oct.  4 
Deo.  6 
Feb.  27 
April  14 
July  9 
July  23 
Oct.  8 
Oct.  30 
March  3 
July  28 
Oct.  11 
Nov.    2 


Page  of 
record. 


,1837 

,1837 

,1837 

,1839 

, 1840 ^ 

, 1840  7 

,1840 

,1841 

,1841 

,1841 

,1842 

,1842 

,1842 

,1846 

,1846 

,1846 

,1847 

,1849 

,1849 

,1849 

,1860 

,  1850 

,1850 

,1851 

,1851 

,1851 

,1861 

,1861 

,1851 

,1862 

,1862 

,1852 

,1852 


Period  of  service,  and  number  of  days 
employed,  as  shown  by  the  recordi  of 
the  Register  of  the  Treasury. 


Period  of  service. 


168 

From  April 

174 

June 

177 

Aug. 

193 

July 

206 

May 

210 

Sept 

210 

Oct. 

214 

May 

214 

June 

214 

Aug. 

218 

Sept. 

220 

Oct. 

224 

Oct. 

227 

Sept. 

228 

April 

229 

Aug. 

231 

May 

236 

Mar. 

236 

July 

237 

Jan. 

237 

Mar. 

240 

Oct 

241 

A/OC. 

242 

Feb 

243 

April 

245 

July 

246 

July 

249 

Oct. 

249 

Oct. 

262 

Mar. 

266 

July 

269 

Oct. 

269 

Nov. 

21  to  May  20. 

3  to  June  13. 

29  to  Sept.    2. 
17  to  Aug.    9. 

7  to  May  12. 
21  to  Oct.  17. 
26  to  Oct.    30, 

17  to  May   18. 

30  to  July     2. 

11  to  Aug.  13. 

16  to  Sept  30. 
9  to  Oct    16. 

26  to  Not.     2. 

18  to  Sept.  26. 

29  to  May     1. 

12  to  Sept    4. 

7  to  May   12 
6  to  April    9. 

18  to  July  21. 

17  to  Feb.   12. 
25  to  Apiil  10. 

4  to  Oct     17. 
6  to  Dec    13. 

27  to  Mar.  20. 
14  to  Apiil  26. 

9  to  July  11. 
23  to  Aug.  29. 

8  to  Oct.    16. 

30  to  Nor.     1. 
3  to  Mar.     9. 

28  to  Aug.  24. 
11  to  Oct    17. 

2  to  Nov.     6. 


From  which  deduct  62  days  as  Register  ad  ttartm,  for  which  Michael  Nourse 
received  pay  as  Register. ............... ...••••..•.-.....-.- 


Number  of  days  during  which  he  acted  as  Register,  and  received  the  salary  of 
chief  clerk 


No.  of 
days. 


30 
11 

5 
23 

6 
27 

5 

2 

2 

3 
14 

8 

7 

9 

3 
23 

6 
35« 

4 

27« 
17 
13 

7 

22 
IS 

s 

38 
9 
3 
7 

28 
7 
6 

686 


624 


Difference  between  the  salary  as  Register  and  that  of  chief  clerk,  for  624  days,  if 
$2,222  58,  to  wit: 

Register's  salary $5,128  76 

Chief  clerk's  salary 2,906  18 

2,222  68 


•  Received  salary  as  Register. 


MICHAEL  N0UR8E. 


In  the  Senate  of  the  United  States — April  5,  1854. 

Mr.  Wade  made  the  following  report: 

The  Committee  on  Claims y  to  whom  was  referred  the  petition  of  MicJiad 

Nourse  9  report: 

It  is  represented  that  during  the  period  from  1830  to  1853  the  me- 
morialist neld  the  office  of  chief  clerk  in  the  office  of  the  Register  of 
the  Treasury,  at  a  salary  of  $1,700  per  annum ;  that  at  sundry  times 
he  was  commissioned  by  the  President  to  act  temporarily  as  Register 
of  the  Treasury,  which  duty  he  performed  for  periods  varying  from 
two  to  three  days  to  several  weeks  at  a  time,  amounting  in  all  to  624 
days,  and  for  which  time  he  claims  the  difference  between  his  salary 
as  chief  clerk,  which  he  received,  and  the  salary  attached  to  the  office 
of  Register,  viz :  $3,000  per  annum,  amounting  to  $2,222.  By  the 
act  of  1792,  (U.  S.  Statutes  at  Large,  vol.  I.,  p.  28,)  it  is  provided  that, 
in  case  of  the  sickness  or  absence  of  the  heads  of  departments  or  bu- 
reaus, "it  shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons, 
at  his  discretion,  to  perform  the  duties  of  said  respective  offices"  until 
the  absence,  &c.,  shall  cease.  It  will  be  observed  that,  although  this 
act  authorizes  the  temporary  appointment  and  employment,  it  is  silent 
in  reference  to  the  amount  or  manner  of  compensation.  It  is  not  to 
be  presumed  to  have  been  the  intention  of  Congress  to  authorize  the 
President  to  require  the  service  without  intending  that  proper  com- 
pensation should  be  made;  and  although  in  this  case  the  duty  was  de- 
volved upon  a  subordinate  officer,  who  was  already  in  the  service  and 
pay  of  the  government,  he  does  not  appear  to  have  received  any  com- 
pensation for  the  additional  labor  and  responsibility  which  were  de- 
volved upon  him  by  these  appointments  of  the  President. 

The  committee  report  the  accompany ing  bill,  allowing  the  petitioner 
to  be  paid  for  the  services  performed  at  the  same  rate  allowed  to  the 
Register  for  the  like  services. 


In  the  Senate  of  the  United  States — April  5, 1854. 

Mr.  Wade,  from  the  Committee  on  Claims,  submitted  a  report,  (No. 
197,)  accompanied  by  the  following  bill ;  which  was  read  and  passed 
to  a  second  reading : 

A  BILL  for  the  relief  of  Michael  Nourse. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  proper  accounting 
officers  of  the  Treasury  Department  be,  and  they  are  hereby,  author- 
ized and  required  to  account  with,  and  allow  to,  Michael  Nourse,  late 
chief  clerk  in  the  office  of  the  Register  of  the  Treasury,  for  the  time 
that  he  performed  the  duties  of  Register  of  the  Treasury  under  tem- 
porary appointments  by  the  President  of  the  United  States,  the  same 


MICHAEL    NOURSE. 


compensation  that  was  at  the  time  allowed  by  law  to  the  Register  for 
those  duties,  to  be  paid  out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  deducting  therefrom  the  compensation  received  by 
said  Nourse  during  said  time  as  chief  clerk. 


In  thh  House  of  Representatives. 

April  11,  1854. — Referred  to  the  Committee  of  Claim*. 
July  15,  1854.— Reported  from  the  committee  with  a  recommendation  that  It  do  not  pav. 
Committed  to  a  Committee  of  the  Whole  House  to-morrow. 

AN  ACT  for  the  relief  of  Michael  Nourse. 

Be  it  enacted  by  the  Senate  and  Souse  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  proper  accounting 
officers  of  the  Treasury  Department  be,  and  they  are  hereby,  author- 
ized and  required  to  account  with,  and  allow  to,  Michael  Nourse,  late 
chief  clerk  in  the  offioe  of  the  Register  of  the  Treasury,  for  the  time 
that  he  performed  the  duties  of  Register  of  the  Treasury,  under  tem- 
porary appointments  by  the  President  of  the  United  States,  the  same 
compensation  that  was  at  the  time  allowed  by  law  to  the  Register  for 
those  duties,  to  be  paid  out  of  any  money  in  the  treasury  not  other- 
wise appropriated,  deducting  therefrom  the  compensation  received  by 
said  Nourse  during  said  time  as  chief  clerk. 

Passed  the  Senate  April  7,  1864. 
Attest :  ASBURY  DICKINS, 

Secretary. 
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8  MICHAEL     NOUBSE. 


Statement  showing  days  upon  which  warrants  issued  by  the  Secretary  of 
the  Treasury  were  signed  by  Michad  Nourse%  esq.,  as  Acting  Register, 
from  February  16, 1830,  to  May  12,  1847,  as  appears  from  the  war- 
rants on  file  in  the  register's  office. 


Period  of  time. 


No.  of 

days. 


February  16  to  February  25,  1830,  Inclusive 

April  17  to  May  1,  1830,  inclusive 

July  18  to  August  15,  1832,  inclusive 

December  31,  1832,  to  January  11,  1833,  inclusive. 

May  2,  1833,  to  May  4,  1833,  inclusive 

June  30,  1833 

October  12  to  October  15,  1833,  inclusive 

July  7  to  September  30,  1834,  inclusive 

September  23  to  September  29,  1835  inclusive 

April  20  to  May  14,  1836,  inclusive 

July  21,  to  August  13,  1836,  inclusive 

April  21  to  May  20,  1837,  inclusive 

June  5  to  June  13,  1737,  inclusive .... ... 

September  1  to  September  2,  1837,  inclusive 

August  7  to  August  10,  1839,  inclusive 

May  7  to  May  12,  1840,  inclusive 

October  5  to  October  19,  1840,  inclusive , 

October  26  to  November  3,  1840,  inclusive 

May  17  to  May  18,  1841,  inclusive 

June  30  to  July  2,  1841,  inclusive 

August  11  to  August  13,  1841,  inclusive... ....... 

September  19  to  September  30,  1842,  inclusive.... 

May  3  to  May  27,  1845,  inclusive 

September  19  to  September  26,  1845,  inclusive.... 

April  29  to  May  1,  1846,  inclusive 

August  12  to  September  4,  1846  inclusive  ........ 

May  7  to  May  12,  1847,  inclusive 


10 
16 
29 

12 
3 

1 

4 

54 

7 

25 
23 
30 
9 
2 
4 
6 

15 
9 
2 
3 
3 
12 
25 
8 
3 

24 
6 


344 


Tbbasvbt  Dspaktmskt,  Register's  Office,  April  3,  1856. 


F.  BIGGER,  After. 


MICHAEL  NOUBSE  w.  THE  UNITED  STATES. 

Opinion  of  the  court,  delivered  by  Blackford,  J. 

The  claimant  claims  compensation  for  his  services  as  Acting;  Register 
of  the  Treasury  at  different  times  between  the  16th  of  February, 
1830,  and  May  12,  1847 — both  days  inclusive. 

The  evidence  shows  that  the  claimant  was  regularly  appointed  Act- 
ing Register  of  the  Treasury  at  various  times  between  the  dates  afore- 
said, and  that  he  served  in  that  office  at  various  times  between  those 
dates,  tor  three  hundred  and  forty-four  days.  The  claimant,  during 
the  times  he  served  as  Acting  Register  of  the  Treasury,  was  chief  clerk 
in  the  office  of  the  Register  of  the  Treasury. 


MICHAAL    NDUR8E.  9 

This  case  is  the  same  in  principle  with  that  of  Dickins  vs.  The  Uni- 
ted States,  recently  decided  by  this  conrt.  The  decision  in  that  case, 
relative  to  the  validity  of  the  petition,  is  hereto  attached.  It  shows 
the  reasons  for  our  decision  in  the  present  case. 

The  Solicitor,  in  opposition  to  a  part  of  this  claim,  relies  on  the 
act  of  1839,  5  Stat,  at  Large,  page  349,  section  3,  and  the  acts  of  23d 
and  26th  of  August,  1842,  5  Stat,  at  Large,  page  510,  section  2,  and 
page  526,  section  12.  But  we  do  not  think  that  these  acts  apply  to 
this  case.  They  do  not  contemplate  a  case  where  the  same  person 
holds  two  distinct  offices  at  the  same  time,  which  is  the  present  case. 
We  consider  the  claimant  entitled,  for  his  services  as  Acting  Regis- 
ter of  the  Treasury,  to  the  same  compensation  that  was,  at  the  times 
of  his  service,  allowed  by  law  to  the  Register  of  the  Treasury — that  is, 
at  the  rate  of  three  thousand  dollars  a  year.  Such  allowance  is  in  ac- 
cordance with  the  decision  of  the  circuit  court  of  the  United  States  in 
the  case  of  the  United  States  vs.  White  and  others,  cited  in  our  opin- 
ion in  the  case  of  Dickins  vs  The  United  States. 

Annexed  to  this  opinion  are  documents  marked  A  and  B  ;  one  of 
which  is  the  statement  of  W.  Hunter,  Assistant  Secretary  of  State,  and 
the  other  that  of  F.  Bigger,  Register  of  the  Treasury.  These  docu- 
ments prove  the  service  of  the  claimant  to  hare  been  rendered  as  afore- 
said, for  three  hundred  and  forty-four  days.  The  compensation  due 
to  him  for  that  service,  at  the  rate  of  three  thousand  dollars  a  year,  is 
two  thousand  eight  hundred  and  twenty-seven  dollars  and  thirty-nine 
oents.  Judgment  is  therefore  hereby  rendered  for  the  claimant  against 
the  United  States  for  the  last  named  sum,  and  a  bill  for  that  amount 
is  accordingly  reported. 

A  BILL  for  the  wlwf  of  MicUel  Novum. 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  Secretary  of  the 
Treasury  pay  to  Michael  Nourse  the  sum  of  two  thousand  eight  hun- 
dred and  twenty-seven  dollars  and  thirty-nine  cents,  out  of  any  money 
in  the  treasury  not  otherwise  appropriated,  as  a  compensation  in  full 
for  his  services  as  Acting;  Register  of  the  Treasury  at  various  times 
between  the  sixteenth  of  February,  eighteen  hundred  and  thirty,  and 
the  twelfth  of  May,  eighteen  hundred  and  forty-seven — both  days  in- 
clusive. 


ASBURT  DICKINS  vs.  THE  UNITED  STATES. 

The  opinion  of  the  conrt,  delivered  by  Judge  Bl agkyord  : 

This  is  a  claim  for  compensation  for  services  performed  by  the  claim* 
ant  as  Acting  Secretary  of  the  Treasury  at  different  periods  between 
the  24th  of  April,  1829,  and  the  31st  of  May,  1833— both  days  inclu- 
sive. It  is  also  a  claim  for  compensation  for  services  performed  as 
Acting  Secretary  of  State  at  different  periods  between  the  10th  of 
August,  1833,  and  the  9th  of  November,  1836 — both  days  inclusive, 

H.  Rep.  Com.  382 2 
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ceive  for  his  services,  as  Acting  Secretary  of  the  Treasury  and  as  Acting 
Secretary  of  State,  the  same  compensation,  for  the  time  he  acted, 
which  the  law  then  allowed  to  the  Secretaries  of  the  Treasury  and  of 
State,  respectively. 

The  petition  further  states,  that  from  the  21st  of  June  to  the  7th 
of  August,  1831,  the  claimant  received  a  compensation  as  Secretary 
of  the  Treasury,  but  that  during  that  time  he  did  not  receive  his 
salary  as  chief  clerk.  The  circumstance  here  stated  will  be  taken  into 
consideration,  when  an  account  shall  be  taken  from  the  evidence  of 
the  amount  to  which  the  claimant  is  entitled. 

The  Solicitor  refers  us  to  certain  acts  of  Congress  of  183  and  1842, 
(5  Stat,  at  Large,  349,  510,  525.)  It  is  only  necessary  to  observe,  with 
respect  to  these  acts,  that  thev  were  not  in  foroe  when  the  services 
now  sued  for  were  rendered. 

Testimony  is  ordered  to  be  taken  in  this  case. 


35th  Oowgrhbs,  )   HOUSE  OP  REPRESENTATIVES.    I    Report 
1st  Session.     J  i  No.  383. 


JOHN  ROBB. 

[To  accompany  Bill  H.  R.  C.  G.  No.  5.] 


"G&2 


May  14, 1858. 


Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  submitted  the 

following 

REPORT. 

The  Committee  of  Claims 9  to  whom  was  referred  the  report  of  the  Court 
of  Claims  in  the  case  of  John  Robb,  together  with  the  bid  accompany- 
ing it,  have  had  the  same  under  consideration  y  and  now  beg  leave  to 
report : 

That  this  case  involves  the  same  question  with  that  of  Asbury 
Dickins,  just  reported  on,  and  jour  committee,  therefore,  on  the  same 
grounds,  now  report  the  accompanying  bill,  as  a  substitute  for  the 
bill  from  the  Court  of  Claims,  and  recommend  its  passage. 


34th  CONGRESS,   lit  SESSION.— HOUSE  OF   REPRESENTATIVES.— RE RORT 

C.  C.  No.  14. 

JOHN  ROBB. 

[To  accompany  Bill  H.  R.  C.  C.  No.  5.] 


Hat  16,  1856.— Referred  to  the  Committee  of  Claims. 
Mat  23,  1656.— Ordered  to  be  printed. 


The  Court  op  Claims  made  the  following 

REPORT. 

JOHN  ROBB  vs.  THE  UNITED  STATES. 

To  the  honorable  the  Senate  and  House  of  Representatives  of  the  United 

States  in  Congress  assembled  : 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  of  the  case  of  John  Robb  vs.  The  United  States*: 

1.  The  petition  of  the  claimant. 

2.  Certificate  of  the  Secretary  of  State,  showing  the  dates  of  the 
appointments  of  the  claimant  as  Acting  Secretary  of  War. 
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3.  Certificate  of  the  Secretary  of  the  Treasury,  showing  how  long 
the  claimant  so  acted. 

These  two  certificates  are  transmitted  to  the  Senate. 

4.  Opinion  of  the  court,  with  the  opinion  of  the  court  in  Asbury 
Dickins'  case  annexed  ;  with  a  hill  for  the  claimant's  relief. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r_  -,  seal  of  said  Court,  at  Washington,  this  7th  day  of  May,  A. 
LL-  B-J      D.  1856. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Judges  of  the  Court  of  Claims : 

The  petition  of  John  Robb  respectfully  showeth :  That  your  peti- 
tioner, at  the  time  hereafter  mentioned,  hein^  chief  clerk  of  the  War 
Department,  was  appointed  and  duly  commissioned  to  act  as  Secre- 
tary of  War,  at  the  following  dates,  to  wit :  June  8,  1832,  July  16, 
1832,  November  12,  1832,  May  6,  1833,  June  6, 1833,  and  September 
26,  1833,  and  served,  as  well  as  he  recollects,  altogether  about  nine 
months,  under  the  appointments  at  the  different  periods  above  stated. 

Your  petitioner  further  states,  that  he  presented  his  claim  for  pay- 
ment at  the  Treasury  Department,  for  the  services  rendered  as  afore- 
said, and  that  the  First  Auditor  reported  on  the  10th  August,  1849,  the 
sum  of  two  thousand  seven  hundred  and  eighty-one  dollars  and  ninety- 
four  cents,  due  from  the  United  States  to  your  petitioner  for  his  salary 
as  Acting  Secretary  of  War,  for  various  periods,  during  the  years  1832 
and  1833,  but  there  was  no  further  action  upon  the  case  by  the  Treas- 
ury Department.  The  exact  period  of  time  which  your  petitioner 
served  as  aforesaid  appeared  from  an  official  statement  from  the  War 
Department,  which,  with  other  papers  that  accompanied  the  First 
Auditor's  report,  were  lost  or  mislaid,  and  your  petitioner  asks  that 
on  order  of  court  be  made,  to  obtain  from  the  War  Department 
an  official  statement  of  the  length  of  time  he  was  Acting  Secretary  of 
War. 

Your  petitioner,  having  performed  the  duties  of  Secretary  of  War, 
believes  that  he  is  justly  entitled  to  the  salary  for  the  time  he  acted  as 
such,  upon  principles  of  equity  and  precedents  of  the  Treasury  De- 
partment in  similar  cases  ;  and  that  he  is  the  sole  owner  of  the  claim, 
and  prays  that  a  bill  be  reported  to  Congress  for  his  relief. 

JOHN  BOBB. 
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District  ot  Columbia,  ) 
Washington  County,    J     * 

Personally  appeared  before  me,  a  justice  of  the  peace  in  and  for 
said  county,  John  Robb,  who  made  oath  that  the  foregoing  petition 
contains  the  facts,  according  to  his  knowledge  and  belief. 

Given  under  my  hand,  this  16th  of  July,  1855. 

L.  F.  WHITNEY,  Jr. 


JOHN  ROBB  m.  THE  UNITED  STATES. 

Opinion  of  the  court,  delivered  by  Blackford,  J.: 

This  is  a  claim  upon  the  United  States  for  compensation  for  the 
services  of  the  claimant  as  Acting  Secretary  of  War,  at  different  times, 
between  the  8th  of  June,  1832,  and  the  9th  of  October,  1833— both 
days  inclusive. 

It  appears  by  the  evidence  that  the  claimant  was  regularly  ap- 
pointed Acting  Secretary  of  War,  at  various  times  in  said  years,  as 
stated  in  his  petition  ;  and  that  he  served  in  that  office,  in  those  years, 
for  one  hundred  and  seventy-five  days.  The  petition  states,  that 
daring  the  time  those  duties  were  performed  the  claimant  was  chief 
clerk  in  the  War  Department. 

This  case  is  the  same  in  principle  with  that  of  Dickins  vs.  The 
United  States,  recently  decided  by  this  court.  Tho  decision  in  that 
case,  relative  to  the  validity  of  the  petition,  is  hereto  attached.  It 
shows  the  reasons  of  our  decision  in  the  present  case. 

We  consider  the  claimant  entitled  for  his  services,  as  Acting  Secre- 
tary of  War,  to  the  same  compensation  that  was,  at  the  times  of  his 
service,  allowed  by  law  to  the  Secretary  of  War — that  is,  at  the  rate 
of  six  thousand  dollars  a  year.  Such  allowance  is  in  accordance  with 
the  decision  of  the  circuit  court  of  the  United  States  in  the  case  of  the 
United  States  vs.  White  and  others,  cited  in  our  opinion  in  the  case 
of  Dickins  vs.  The  United  States. 

The  account  rendered  by  the  claimant  is  as  follows : 

"The  United  States  to  John  Robb,  Dr.,  for  services  as  Acting  Secretary 

of  War. 

From    8th  June,  1832,  to  15th  June,  1832,  inclusive,    7  days. 

16th  July,  1832,  to    6th  Oct.,  1832,        "        82 

12th  Nov.,  1832,  to  17th  Nov.,  1832,        " 
6th  Mav,   1833,  to    8th  May,  1833,        "  3 

6th  June,  1833,  to    8th  Aug.,  1833,        "        64 

26th  Sept.,  1833,  to    9th  Oct.,   1833,        "        14 

175  days. 
At  the  rate  of  $6,000  per  annum,  making  $2,876  73." 

We  consider  that  account  to  be  proved  by  the  evidence  ;  and  we 
therefore  render  judgment  in  favor  of  the  claimant  for  the  said  sum  of 
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two  thousand  eight  hundred  and  seventy-  six  dollars  and  seventy-three 
cents.     A  bill  for  that  sum  is  accordingly  reported. 

A  BILL  for  the  relief  of  John  Robb. 

Be  it  enacted  by  the  Senate  and  House  of  Representative*  of  the 
United  States  of  America  in  Congress  assembled.  That  the  Secretary  of 
the  Treasury  pay  to  John  Robb  the  sum  of  two  thousand  eight  hun- 
dred and  seventy-six  dollars  and  seventy-three  cents,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated,  as  a  compensation 
in  full  for  his  services  as  Acting  Secretary  of  War,  in  the  years  eigh- 
teen hundred  and  thirty-two  and  eighteen  hundred  and  thirty-three. 


ASBTJET  DICKINS   VS.   THE  UNITED  STATES. 

The  opinion  of  the  court,  delivered  by  Judge  Blackford  : 

This  is  a  claim  for  compensation  for  services  performed  by  the 
claimant  as  Acting  Secretary  of  the  Treasury,  at  different  periods,  be- 
tween the  24th  of  April,  1829,  and  the  31st  of  May,  1833—  both  days 
inclusive.  It  is  also  a  claim  for  compensation  for  services  performed 
as  Acting  Secretary  of  State  at  different  periods,  between  the  10th  of 
August,  1833,  and  the  9th  of  November,  1836— both  days  inclusive. 

The  petition,  which  is  hereto  attached,  states  that  the  claimant  was 
appointed  to  said  offices  by  the  President  of  the  United  States,  and 
rendered  the  services  accordingly.  It  states,  further,  that  during  the 
times  the  claimant  was  acting  as  Secretary  of  the  Treasury,  he  was 
also  chief  clerk  in  the  Treasury  Department ;  and,  during  the  times 
he  was  acting  as  Secretary  of  State,  he  was  chief  clerk  in  the  State 
Department. 

The  petition  also  states  that  the  claimant's  appointments  of  Acting 
Secretary  of  the  Treasury  were  made  on  account  of  the  absence  from 
the  seat  of  government,  or  sickness,  of  the  Secretary  of  the  Treasury ; 
and  that  his  appointments  of  Acting  Secretary  of  State  were  on  ac- 
count of  the  absence  or  sickness  of  the  Secretary  of  State. 

The  objection  to  the  claim,  relied  on  in  this  case,  is  founded  on  the 
9th  section  of  the  act  of  Congress  of  1818,  entitled  "An  act  to  regu- 
late and  fix  the  compensation  of  the  clerks  in  the  different  offices." 
That  section  is  as  follows : 

"Sec.  9.  And  be  it  further  enacted,  That  the  compensation  allowed 
by  this  act  to  clerks  shall  commence  from  and  after  the  31st  day  of 
March  last.  And  it  shall  be  the  duty  of  the  Secretaries  for  the  De- 
partments of  State,  Treasury,  War  and  Navy,  of  the  Commissioners 
of  the  Navy,  and  the  Postmaster  General,  to  report  to  Congress,  at 
the  beginning  of  each  year,  the  names  of  the  clerks  they  have  em- 
ployed, respectively,  in  the  preceding  year,  together  with  the  time 
each  clerk  was  actually  employed  during  the  year,  and  the  sums  paid 
to  each  ;  and  no  higher  or  other  allowance  shall  be  made  to  any  clerk 
in  the  said  departments  and  offices  than  is  authorized  by  this  act. 
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And  all  acts,  and  parts  of  acts,  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed." — (3  Stat,  at  Large,  447.) 

The  meaning  of  that  part  of  the  above  section  relied  on  by  the 
Solicitor  is  only  this :  That  no  such  clerk,  as  there  referred  to,  shall 
receive  any  other  compensation,  as  clerk,  than  what  the  act  allows. 
It  does  not  affect  the  question,  whether  the  claimant  is  not  entitled, 
besides  his  salary  as  clerk,  to  a  compensation,  and  if  any,  to  what 
amount,  for  his  discharge  of  the  duties  of  the  other  offices  conferred 
on  him. 

The  8th  section  of  the  act  of  Congress  referred  to  by  the  claimant, 
is  as  follows : 

"Sec.  8.  And  be  it  further  enacted,  That  in  case  of  the  death,  ab- 
sence from  the  seat  of  government,  or  sickness,  of  the  Secretary  of 
State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  De- 
partment, or  of  any  officer  of  either  of  the  said  departments,  whose 
appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform 
the  duties  of  their  said  respective  offices,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it  necessary,  to 
authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  du- 
ties of  the  said  respective  offices,  until  a  successor  be  appointed,  or 
until  such  absence,  or  inability  by  sickness,  shall  cease." — (1  Stat,  at 
Large,  281.) 

It  was  under  that  law  that  the  claimant  received  from  the  President 
the  appointments ,  authorizing  him  to  perform  the  duties,  respectively, 
of  Secretary  of  the  Treasury  and  of  Secretary  of  State. 

It  appears  to  us  that  the  petition  shows  that  the  claimant,  at  the 
times  he  performed  the  duties  of  Secretary  of  \he  Treasury,  held  an 
office  separate  from  his  office  of  chief  clerk  ;  and  that  he  also  held  an 
office  separate  from  that  of  chief  clerk  at  the  times  he  performed  the 
duties  of  Secretary  of  State.  He  held  two  offices  at  those  times  ;  and 
there  was  no  law  to  prohibit  him  from  doing  so.  He  discharged  the 
duties  of  both  offices,  and  must  be  entitled  to  compensation  accord- 
ingly. He  does  not  claim  any  pay  beyond  his  salary  as  chief  clerk, 
for  extra  services.  His  claim  for  compensation,  beyond  his  salary  as 
chief  clerk,  is  on  account  of  his  holding  other  offices  at  different  times 
whilst  he  was  chief  clerk,  and  of  his  discharging  the  duties  of  such 
other  offices. 

The  claim,  we  think,  is  well  founded.  There  is  the  following  deci- 
sion on  the  subject,  by  the  circuit  court  of  the  United  States  for  the 
Maryland  district.  It  was  the  case  of  a  navy  agent  who  had  been  ap- 
pointed acting  purser.  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court,  uses  the  following  language : 

"But  he  is  entitled  to  set  off  the  sum  of  $5,328  08,  for  his  salary  as 
acting  purser  to  the  naval  establishment  at  Annapolis.  The  Secretary 
of  the  Navy  had  a  right  to  appoint  a  purser  ad  interim,  usually  called 
acting  purser,  to  discharge  the  duties  of  purser  at  this  establishment,  if 
the  demands  of  the  public  service  elsewhere,  or  any  other  sufficient 
cause,  put  it  out  of  his  power  to  employ  a  purser  regularly  appointed. 
The  court  is  bound  to  presume  that  the  power,  in  this  instance,  was 
exercised  under  circumstances  that  justified  the  appointment  of  the 
defendant  as  acting  purser.     He  performed  all  the  duties  of  purser  at 
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the  naval  establishment,  settled  his  accounts  with  the  proper  officer 
at  Washington  as  such,  and  not  as  navy  agent ;  and  was  recognized 
as  acting  purser  in  the  reports  to  Congress  concerning  certain  expendi- 
tures chargeable  to  that  branch  of  the  service.  The  act  of  Con- 
gress fixes  the  salary  of  purser,  when  not  otherwise  provided  for,  at 
$1,500  a  year.  As  the  defendant  performed  all  the  duties  of  the  office, 
and  performed  them  in  the  name  and  in  the  character  of  purser,  he  is 
entitled  to  the  compensation  which  the  law  has  provided  tor  such  ser- 
vices. The  circumstance  that  he  held  the  office  of  navy  agent  at  the 
same  time  can  make  no  difference.  There  is  no  law  which  prohibits 
a  person  from  holding  two  offices  at  the  same  time.  As  a  matter  of 
policy  it  would  certainly  be  highly  objectionable  in  most  cases  as  a 
permanent  arrangement ;  but  in  the  absence  of  any  legal  provision 
to  the  contrary,  this  appointment  was  valid.  Indeed,  it  often  hap- 
pens that  in  unexpected  contingencies,  and  for  temporary  purposes,  the 
appointment  of  a  person  already  in  office  to  execute  the  duties  of 
another  office,  is  more  convenient  and  useful  to  the  public  than  to 
bring  in  a  new  officer  to  execute  the  duty.  And  if  the  duties  of  the 
second  office  are  performed,  and  the  law  has  fixed  the  compensation 
which  it  deems  just  for  such  services,  it  cannot  be  material  whether 
they  are  rendered  by  one  holding  another  office  or  not,  provided  they 
are  faithfully  discharged." — (The  United  States  tw.  White  and  others, 
April  term,  1851.) 

That  case  is  very  similar  to  the  one  before  us,  and  is,  no  doubt,  cor- 
rectly decided.  It  shows  that  the  present  claimant  is  entitled  to  re- 
ceive for  his  services,  as  Acting  Secretary  of  the  Treasury  and  as  Act- 
ing Secretary  of  State,  the  same  compensation,  for  the  time  he  acted, 
which  the  law  then  allowed  to  the  Secretaries  of  the  Treasury  and  of 
State,  respectively. 

The  petition  further  states,  that,  from  the  21st  of  June  to  the  7th 
of  August,  1831,  the  claimant  received  a  compensation  as  Secretary 
of  the  Treasury,  but  that  during  that  time  he  did  not  receive  his 
salary  as  chief  clerk.  The  circumstance  here  stated  will  be  taken  into 
consideration,  when  an  account  shall  be  taken  from  the  evidence  of 
the  amount  to  which  the  claimant  is  entitled. 

The  Solicitor  refers  us  to  certain  acts  of  Congress  of  1839  and  1842, 
(5  Stat,  at  Large,  349,  510,  525.)  It  is  only  necessary  to  observe, 
with  respect  to  these  acts,  that  they  were  not  in  force  when  the  ser- 
vices now  sued  for  were  rendered. 

Testimony  is  ordered  to  be  taken  in  this  case. 


35th  Congress,  )    HOUSE  OF  REPRESENTATIVES,    f    Report 
Ut  Session.      J  (  No.  384. 


ASBURT  DICKINS. 

[To  accompany  Bill  H.  R.  C.  C.  No.  2.] 


May  14,  1858. 


Mr.  S.  S.  Marshatx,  from  the  Committee  of  Claims,  submitted  the 

following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  report  of  the  Court 
of  Claims,  in  the  case  of  Asbury  Dickins,  and  the  bill  reported  for 
his  relief  \  have  had  the  same  under  consideration,  and  would  respect- 
fully report: 

This  is  a  claim  for  compensation  for  services  performed  by  the 
cla  mant,  as  Acting  Secretary  of  the  Treasury,  at  different  periods  be- 
tween the  24th  April,  1829,  and  31st  of  May,  18J3,  both  days  inclu- 
sive ;  and  as  Acting  Secretary  of  State,  at  different  periods  between 
the  10th  of  August,  1833,  and  the  9th  of  November,  1836,  both  days 
iuclnsive.  The  facts  are  unquestioned,  and  as  the  law  and  points  in- 
volved in  the  case  have  been  fully  discussed  by  the  Court  of  Claims  in 
the  different  cases  involving  the  same  principles,  now  pending  before 
the  House,  the  committee  do  not  deem  it  necessary,  or  proper,  to 
enter  into  the  discussion  at  any  great  length.  The  statutes  under 
and  by  virtue  of  which  the  claimant  was  appointed,  and  discharged 
the  duties  of  said  offices,  are  set  forth  in  the  opinion  of  the  Court,  to 
which  the  committee  respectfully  refer,  without  repeating  the  same 
here.  In  the  view  which  we  take  of  the  case,  it  is  not  important  or 
necessary  to  discuss  the  question  raised,  whether  the  duties  and  em- 
ployment devolved  upon  claimant  by  virtue  of  his  said  appointment, 
constituted  an  office  or  not.  This  might  lead  us  into  an  ingenious 
discussion,  in  regard  to  the  meaning  of  a  word,  but  not  in  any  man- 
ner affect  the  real  merits  of  the  claim.  It  is  equally  immaterial,  in 
the  opinion  of  the  committee,  to  inquire  or  determine  whether  some 
other  persons  received  pay  for  services  which  they  never  performed,  but 
which  the  claimant  unquestionably  did  perform,  under  a  legal  ap- 
pointment authorized  by  the  statutes  of  the  country. 

Among  private  individuals,  the  fact  that  a  man  had  employed  and 
paid  one  person  to  build  him  a  house,  or  perform  any  other  service, 
who  had  failed  to  do  so,  could  never  be  set  up  as  a  defence  against  the 
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6.  A  statement  showing  the  number  of  days  Asbury  Dickins  served 
as  Acting  Secretary  of  State,  and  the  amount  allowed  therefor  at  the 
rate  of  $6,000  per  annum  ;  also  the  amount  due  him  as  chief  clerk  of 
the  Treasury  Department. 

7.  The  opinion  of  the  Court  on  the  facts. 

8.  A  bill  to  carry  the  decision  of  the  Court  into  effect. 

By  order  of  the  Court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
rT  cl  seal  of  said  Court,  at  Washington,  this  1st  day  of  April,  A.  D. 
LL'  SJ    1856. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


To  the  honorable  the  Court  of  Claims : 

The  petition  of  Asbury  Dickins  respectfully  showeth :  That  your 
petitioner  held  the  office  of  chief  clerk  in  the  Treasury  Department 
from  the  first  day  of  April,  eighteen  hundred  and  twenty-nine,  until 
the  twenty-second  day  of  August,  eighteen  hundred  and  thirty-three ; 
and  the  office  of  chief  clerk  in  the  Department  of  State  from  the  said 
twenty-second  day  of  August,  eighteen  hundred  and  thirty-three,  to 
the  twelfth  day  of  December,  eighteen  hundred  and  thirty-six. 

That  enuring  the  period  your  petitioner  was  chief  clerk  of  the  Treasury 
Department,  he  was,  at  various  times,  on  occasion  of  the  absence  from 
the  seat  of  government  or  sickness  of  the  Secretary  of  the  Treasury, 
authorized  by  the  President  of  the  United  States,  by  appointments 
made  under  the  eighth  section  of  the  act  of  Congress  passed  the  eighth 
ot  May,  seventeen  hundred  and  ninety-two,  entitled  "  An  act  making 
alterations  in  the  Treasury  and  War  Depaatnients,"  to  perform  the 
duties  ot  the  office  of  Secretary  of  the  'Treasury,  until  the  absence  of 
the  head  of  that  department  from  the  seat  of  government,  or  his  ina- 
bility from  sickness,  had  ceased.  That  during  the  period  your  peti- 
tioner held  the  office  of  chief  clerk  of  the  Department  of  State,  he  was 
also,  at  various  times,  under  the  provisions  of  the  same  law,  appointed 
by  the  President  to  perform  the  duties  of  the  office  of  the  Secretary 
during  the  absence  or  sickness  of  the  Secretary  of  State ;  and  that 
your  petitioner  performed  the  duties  of  chief  clerk  and  head  of  the  de- 
partment, in  each  of  the  said  respective  departments,  during  the 
times  he  held  the  office  of  Acting  Secretary  of  the  Treasury  and  Acting 
Secretary  of  State,  respectively,  under  the  appointments  made  by  the 
President  as  aforesaid. 

That  schedule  A,  hereunto  annexed,  which  your  petitioner  prays 
may  be  taken  as  part  of  this  his  petition,  contains  a  correct  statement 
of  the  times  of  his  appointments  and  the  number  of  days  during 
which,  in  the  absence  or  sickness  of  the  Secretary  of  the  Treasury 
aud  Secretary  of  State,  respectively,  your  petitioner  performed  the 
duties  of  head  of  those  departments,  respectively  ;  the  period  amount- 
ing in  the  whole  to  one  hundred  and  thirty-three  days  during  which 
he  performed  the  duties  ot  the  office  of  Secretary  of  the  Treasury, 
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and  two  hundred  and  twenty-six  days  during  which  he  performed  the 

duties  of  the  office  of  Secretary  of  State. 

And  your  petitioner  further  shows,  that  he  never  received  any  com- 
pensation from  the  United  States  for  the  performance  of  the  duties  of 
said  offices  of  Secretary  of  the  Treasury  and  Secretary  of  State,  as 
hereinbefore  specified,  except  for  the  performance  of  the  duty  of  Sec- 
retary of  the  Treasury  from  the  twenty-first  of  June  to  the  seventh  jof 
August,  eighteen  hundred  and  thirty-one  ;  and  during  this  last  men- 
tioned time  he  did  not  receive  his  salary  as  chief  clerk  in  the  Treas- 
ury Department,  though  he  performed  the  duties  of  both  offices.    Tour 
]>etitioner  further  shows,  that  his  claim  is  for  a  reasonable  compensa- 
tion for  services  rendered  to  the  United  States  under  the  laws  thereof, 
by  due  authority  from  the  President,  for  which  he  has  never  received 
any  compensation.     And  your  petitioner  submits  to  this  honorable 
Court,  that,  though  no  payment  could  legally  be  made  to  him  at  the 
treasury  in  compensation  for  his  services  rendered  as  Acting  Secretary 
of  the  Treasury  and  Acting  Secretary  of  State  as  aforesaid,  without 
an  appropriation  by  law,  yet  the  performance  of  the  duties  of  those 
offices  temporarily,  under  legal  and  valid  appointment  for  that  pur- 
pose, (as  the  duties  performed  were  not  incompatible  with  his  said 
office  of  chief  clerk,)  created  an  implied  contract  on  the  part  of  the 
United  States  to  pay  him  a  reasonable  compensation  for  the  services 
so  rendered  by  him  ;  and  your  petitioner  is  advised  that  the  measure 
of  reasonable  compensation  could  not  be  less  than  a  pro  rata  portion 
of  the  annual  salary  allowed  by  law  to  the  Secretary  of  the  Treasury 
and  Secretary  of  State  during  the  times  your  petitioner, performed  the 
duties  of  those  offices,  respectively. 

And  your  petitioner  further  shows,  that  he  first  presented  his  claim 
for  said  services  as  Acting  Secretary  of  the  Treasury  and  Acting  Secre- 
tary of  State  to  the  Treasury  Department,  in  the  year  eighteen  hun- 
dred and  forty-nine,  and  that  the  account  between  your  petitioner  and 
the  United  States  was  examined  and  adjusted  by  the  First  Auditor  on 
the  eleventh  day  of  August  in  that  year,  but  has  never,  as  your  peti- 
tioner has  been  informed  and  believes,  been  acted  upon  officially  by 
the  First  Comptroller,  though  your  petitioner  is  informed  and  believes 
that  the  present  Comptroller  is  opposed  to  the  allowance  of  the  account 
at  the  treasury.  And  your  petitioner  further  shows  that,  in  stating 
the  said  account,  the  Auditor  omitted,  for  want  of  accurate  informa- 
tion, some  of  the  days  and  times  during  which  your  petitioner  per- 
formed the  duties  of  said  offices  of  Secretary  of  the  Treasury  and  Sec- 
retary of  State  as  aforesaid. 

Tour  petitioner  has  annexed  to  this  petition,  as  part  thereof,  in  the 
schedule  marked  B,  the  proceedings  in  the  Treasury  Department  in 
reference  to  his  said  claim. 

And  your  petitioner  further  shows,  that,  at  the  first  session  of  the 
thirty-third  Congress,  your  petitioner  presented  a  petition  for  relief; 
and  that  a  bill  for  his  relief  was  reported  in  the  Senate  of  the  United 
States  at  that  session  by  the  Committee  of  Claims,  and  passed  that 
body;  and  that  during  the  same  session,  the  said  bill  was  reported 
favorably  by  the  Committee  of  Claims  of  the  House  of  Representatives, 
and  placed  upon  the  private  calendar  of  the  said  House,  and  was,  with 
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other  claims  unacted  upon,  referred  to  this  honorable  Court  by  a  gene- 
ral order  of  the  said  House,  made  on  the  third  day  of  March,  eighteen 
hundred  and  fifty-five. 

And  your  petitioner  further  shows,  that,  in  his  said  petition  to  Con- 
gress, and  in  the  said  bill  which  passed  the  Senate,  the  relief  asked 
by  and  granted  to  your  petitioner  was  the  pro  rata  share  of  the  salary 
allowed  by  law  to  the  offices  of  Secretary  of  the  Treasury  and  Secre- 
tary of  State  during  the  times  your  petitioner  performed  the  duties  of 
those  offices,  respectively,  deducting  the  amount  received  by  ftim  as 
chief  clerk  during  the  same  times.  But  your  petitioner  is  advised 
that  the  more  correct  measure  of  compensation  would  be  the  salary  of 
both  offices  during  the  times  he  performed  the  duties  of  both  ;  and 
that  the  same  measures  of  compensation  which  would  be  applicable  on 
the  ground  of  implied  contract  on  the  part  of  the  government  to  pay 
for  rervices  sendered  as  Acting  Secretary  of  the  Treasury  or  Acting 
Secretary  of  State,  where  the  appointment  was  made  under  the  law  of 
a  person  holding  no  office,  would  be  equally  applicable  where  the  ap- 
pointment to  perform  the  duties  was  made  of  a  person  holding  another 
office,  not  incompatible  with  the  performance  of  the  duties  of  those 
offices. 

And  your  petitioner  further  shows,  that  he  is  the  sole  owner  of  the 
claim  he  has  presented,  and  that  no  other  person  has  any  interest 
therein. 

Your  petitioner,  therefore,  prays  this  honorable  Court  that  he  may 
be  allowed  a  reasonable  compensation  for  services  rendered  to  the 
United  States,  under  authority  of  law,  by  due  appointments  by  the 
President  of  the  United  States,  on  the  implied  contract  on  the  part  of 
the  United  States  to  pay  for  those  services  what  they  were  reasonably 
worth,  and  also  his  salary  as  chief  clerk  during  that  portion  of  time 
when  he  was  paid  for  his  services  as  Acting  Secretary  of  the  Treasury, 
but  his  salary  as  chief  clerk  was  withheld,  as  hereinbefore  stated. 

ASBURY  DICKIN8. 

Washington,  July  6,  1855. 


ASBURY  DICKINS. 


SCHEDULE  A. 


Statement  of  the  dates  at  which  Ashury  Dickins  was  appointed  to  per- 
form the  duties  of  Secretary  of  the  Treasury  during  the  absence  from 
the  seat  of  government  or  sickness  of  the  Secretary  of  the  Treasury  ; 
and  also  the  duties  of  the  Secretary  of  State  during  the  absence  from 
the  sent  of  government  or  sickness  of  the  Secretary  of  State  y  and  the 
periods  during  which  he  acted  under  each  appointment. 

1.  As  Acting  Secretary  of  the  Treasury. 


Date  of  appointment 

Duration  of  service  under  it. 

Number 
of  days. 

April  24,  1829 

To  the   26th  of  May,  1829,  inclusive 

33 

June  21,  1831      

To  the  7th  of  August,  1831,  inclusive............ 

48 

U-tober   18,  1831 

To  the  2Gth  of  October,  1831,  inclusive 

9 

March   !,">,  1832 

To  the  30th  of  March,  1832,  inclusive 

16 

■  Holier  1,  1832 

To  the  10th  of  October,  1832,  inclusive 

10 

November  8,  1832 

Mav  fi,  1833 

To  the  9th  of  May,  1833,  inclusive 

10 

4 

May  29,  1833 

To  the  31st  May,  1833,  inclusive 

3 

133 

2,  As  Acting  Secretary  op  State. 


Date  of  appointment. 

Duration  of  service  under  it. 

No.   of 
days. 

Ausust  10,  1833 

To  the  24th  of  August,  1833.  Inclusive....... 

15 

Kovember  11,  1833 

October  11.  1834 

To  the  31st  of  October.  1834.  inclusive .. 

5 
21 

May  2,  1835 

To  the  13th  of  June.  1835.  inclusive  ............ 

43 

July  6,  1835 

To  the  13th  of  July,  1835,  inclusive 

8 

August  31.  1835 

To  the  8th  of  September,  1835,  inclusive. ........ 

9 

k-ptember  28.  1835....... 

To  the  19th  of  October.  1835.  inclusive 

22 

May  19,  1836 

To  the  23d  of  Mty,  1836,  inclusive...... 

5 

July  7,  1836 

To  the  29th  of  August,  1836,  inclusive ... 

54 

September  27.  1836. 

To  the  9th  of  November.  1836.  inclusive......... 

44 

• 

226 

SCHEDULE  B. 

Treasury  Department, 
Comptroller's  Office,  May  26,  1855. 

Dear  Sir:  In  compliance  with  your  verbal  request,  I  herewith 
transmit  to  you  copies  of  the  papers  on  file  in  this  office,  relating  to 
your  claim  for  salary  as  Acting  Secretary  of  the  Treasury  during  the 
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[No.  101,509.]  Treasury  Department, 

First  Auditor's  Office,  August  11, 1849. 

I  hereby  certify  that  I  have  examined  and  adjusted  an  account  be- 
tween the  United  States  and  Asbury  Dickins,  and  find  that  the  sum 
of  three  thousand  nine  hundred  and  seventy-six  dollars  and  nineteen 
cents  is  due  from  the  United  States  to  the  said  Asbury  Dickins  for  his 
salary  as  Acting  Secretary  of  the  Treasury,  Acting  Secretary  of  State, 
and  chief  clerk  of  the  Treasury  Department,  under  previous  decisions 
of  the  First  Comptroller  of,  and  approved  by,  the  Secretary  of  the 
Treasury,  as  follows,  viz : 

For  his  salary  as  Acting  Secretary  of  the  Treasury  for  va- 
rious periods  during  the  years  1829,  '32,  '33,  per  state- 
ment   $1,235  57 

For  salary  as  Acting  Secretary  of  State  for  various  periods 

during  the  years  1833,  '35,  '36,  per  statement 2,479  16 

For  salary  as  chief  clerk  of  the  Treasury  Department  from 
June  21  to  August  7,  1831,  not  heretofore  paid  to  him, 
per  statement 261  46 

3,976  19 
as  appears  from  the  statement  and  vouchers  transmitted  for  the  de- 
cision of  the  Comptroller  of  the  Treasury. 

WM.  COLLINS, 
$3,976  19  First  Auditor. 

To  the  First  Comptroller  op  the  Treasury. 

Comptroller's  Office. 

I  admit  and  certify  the  above  balance  this  —  day  of . 

,  Comptroller. 

To  the  Register  of  the  Treasury. 

* 

I  certify  that  the  foregoing  is  a  true  copy  from  the  records  of  this 

office. 

T.  L.  SMITH,  Auditor. 


IN  THE  COURT  OF  CLAIMS. 

In  the  matter  of  the  daim  of  )  BHef  0Q  ^^  of  ft    pefcitioner. 
Asbury  Dickins.  J  r 

The  petitioner  founds  his  claim  upon  services  rendered  to  the  United 
States  as  Acting  Secretary  of  State  and  Acting  Secretary  of  the  Trea- 
sury at  various  times  between  the  24th  of  April,  1829,  and  the  27th 
ot  September,  1336,  under  appointments  made  by  the  President  of  the 
United  States,  by  authority  of  the  8th  section  of  the  act  of  May8, 
K^i,  entitled  "  An  act  making  alterations  in  the  Treasury  and  War 
Departments." — ^Statutes  at  Large,  vol.  I,  p.  281.) 

No  fact  stated  in  his  petition  is  denied  on  the  part  of  the  govern- 
%  and  the  evidence  rests  in  its  own  archives.     In  the  absence  of 
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any  such  denial,  for  the  purpose  of  deciding  on  the  rights  of  the  peti- 
tioner, his  statement  must  be  assumed  to  be  true,  and  the  only  diffi- 
culty is  in  presenting  any  doubtful  question  of  law  on  which  his  right 
to  the  relief  he  asks  can  be  controverted. 

Upon  principles  of  universal  justice,  and  upon  the  settled  and  un- 
questionable rule  of  the  common  law,  services  rendered  by  one  person 
to  another,  at  his  request,  create  a  just  claim  to  compensation  against 
the  party  to  whom  the  services  have  been  rendered.  A  promise  will 
alyays  be  implied  where  services  are  rendered  upon  request  by  A  to 
B,  without  agreement  as  to  compensation,  to  pay  what  the  services  are 
worth,  and  an  action  of  indebitatus  assumpsit  will  lie  against  the  party 
to  whom  the  services  have  been  rendered. 

The  first  question  which  may  be  presented  is,  does  any  different 
principle  obtain  us  to  the  right  to  compensation  where  the  services  are 
rendered  to  the  State  ? 

No  distinction  can  be  stated  which  justifies  the  application  of  a 
different  principle ;  and  it  is  submitted  that  no  semblance  of  an 
authority,  in  the  shape  of  a  judicial  decision  or  dictum,  recognizes  any 
distinction. 

Between  individuals,  where  the  agreement  specifies  the  compensa- 
tion as  well  as  the  service,  the  specific  price  is  recoverable  ;  and  so  in 
the  case  of  the  State,  where  the  sum  to  be  paid  is  specified  in  the  law 
creating  the  office  or  authorizing  the  performance  of  the  services,  the 
legal  as  well  as  equitable  obligation  to  pay  exists.  Undoubtedly, 
either  in  the  case  of  a  salary  attached  to  a  permanent  or  temporary 
office,  or  of  services  rendered  under  the  authority  of  law,  where  no 
specific  compensation  is  provided  by  the  law  which  authorizes  the  per- 
formances of  the  service,  the  executive  department,  in  our  form  of 
government,  could  make  no  payment  without  an  appropriation  by  the 
legislature;  but  the  equity  and  right  of  the  individual  to  compensation 
would  exist,  though  the  appropriation,  from  accident  or  neglect,  or 
misapprehension,  might  not  have  been  made;  and  the  right  would  be 
the  same  whether  the  amount  to  be  paid  had  been  specified  in  the  law 
in  the  shape  of  an  annual  salary  or  fees,  or  left  indefinite  and  depend- 
ent upon  the  value  of  the  services  rendered.  Where  the  salary  is 
specified,  and  the  appropriation  made,  the  salary  is  the  measure  of 
compensation;  and  where  the  services  are  rendered,  and  an  appro- 
priation made  generally  for  the  compensation  for  such  services,  the 
quantum  meruit  is  the  only  true  and  legal  mode  of  payment.  The  only 
difference  is,  that,  in  the  former  case,  no  discretion  is  left  with  the 
executive  department;  but  in  the  latter  the  discretion  exists  to  adjust 
the  compensation  within  the  limits  of  the  appropriation,  upon  the 
basis  of  value  received  by  the  government.  As  just  a  claim  would 
exist  against  the  State  for  the  unpaid  residue  where  the  appropriation 
was  insufficient  to  pay  for  the  services  what  they  were  fairly  worth,  as 
where  the  appropriation  was  insufficient  to  pay  the  amount  of  a  fixed 
salary.  The  obligation  of  the  State,  upon  any  recognized  principles 
ot  law  or  equity,  would  be  equally  strong  in  both  cases — in  the  one  to 
pay  the  sum  it  had  expressly  agreed  to  pay,  and  in  the  other  to  pay 
What  it  had  agreed  to  pay  by  implied  contract;  that  is,  a  fair  equivalent 
for  the  services  rendered  under  its  authority.     It  is  true,  that  if  the 
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legislature  refused  to  appropriate  the  requisite  amount,  the  sovereign 
could  not,  under  a  well  known  rule  of  policy,  be  sued  in  his  own 
courts;  no  payment  could  be  enforced,  and  the  claimant  would  be 
legally  remediless.  But  in  either  case,  whether  the  promise  of  the 
State  was  express  to  pay  a  fixed  sum,  or  implied  to  pay  what  the 
service  rendered  at  its  request  was  worth,  the  right,  of  the  claimant 
would  be  equally  violated  by  a  refusal  to  appropriate,  and  the  claim 
would  remain  valid  in  equity  and  justice.  It  is  submitted  that  this 
Court  was  constituted  for  the  purpose  of  determining,  upon  principles 
of  equity  and  justice,  all  claims  founded  upon  implied  contracts  with 
the  government  of  the  United  States,  as  well  as  those  founded  upon 
express  contracts,  and  that,  in  the  case  of  a  State  as  well  as  in  that  of 
an  individual,  an  implied  contract  is  as  imperative  in  its  obligation  as 
an  express  contract. 

Secondly.  It  may,  however,  be  contended  that  as  the  petitioner  was 
chief  clerk  in  the  respective  departments  in  which  he  performed  the 
duties  of  head  of  the  department  by  due  appointment,  at  the  time  the 
services  were  performed,  he  is  not  entitled  to  payment  for  services  so 
performed ;  though  a  person  unconnected  with  the  department,  and 
performing  the  same  services  under  the  same  authority,  would  have 
been  entitled  to  compensation. 

If  this  objection  is  presented,  it  can  only  be  on  the  ground  that  the 
offices  were  incompatible ;  and  if  the  objection  is  made,  it  rests  with 
those  who  represent  the  government  to  show  that  incompatibility,  and, 
consequently,  the  violation  of  law  by  the  Executive  in  making  the  ap- 
pointment. But  there  was  no  law  which  restricted  the  discretion  of 
the  President  in  the  selection  of  the  individual  who  was  to  perform 
the  duties  of  the  office  of  Secretary  of  State  or  Secretary  of  the  Treasury 
in  case  of  the  temporary  inability  of  the  regular  head  of  the  depart- 
ment, from  absence  or  sickness,  to  perform  them.  The  discretion  of 
the  President  was  absolute,  under  the  act  of  1792,  as  to  the  person  to 
be  appointed;  and  the  relations  which  necessarily  exist  between  the 
chief  clerk  of  a  department  and  its  head,  peculiarly  qualify  him,  in 
case  of  accidental  temporary  inability  of  the  Secretary,  to  supply  his 
place.  It  is  one  of  those  cases  in  which,  to  use  the  language  of  Chief 
.  Justice  Taney,  "it  oftens  happens  that  in  unexpected  contingencies, 
and  for  temporary  purposes,  the  appointment  of  a  person  already  in 
office  to  execute  the  duties  of  another  office  is  more  convenient  and 
useful  to  the  public  than  to  bring  in  a  new  officer  to  execute  the  duty." 
(U.  S.,  vs.  White  et.  aZ.,  C.  C.  U.  S.,  Maryland  Dibtrict,  per  Tauey, 
C.  J.,  manuscript,  pp.  3,  4.) 

Indeed,  the  question  is  not  worth  an  argument,  as  the  intellect,  or 
even  the  imagination,  may  be  tasked  in  vain  to  point  out  any  incom- 
patibility in  the  duties  of  the  chief  clerk  of  a  department  which  dis- 
qualifies him  for  the  temporary  performance  of  the  duties  of  head  of 
the  department.  The  offices,  however,  are  distinct,  and  the  incumbent 
of  the  one  is  under  no  obligation  to  perform  the  duties  of  the  other. 
The  duties  are  essentially  different,  and  a  separate  salary  is  by  lair 
attached  to  each.  It  was  not  as  chief  clerk  that  the  petitioner  per- 
formed the  duties  of  head  of  the  department.  In  the  exercise  of  the 
discretion  which  the  law  specially  authorized,  the  President  invested 
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bim,  though  chief  clerk,  with  a  separate  and  independent  office,  and 
it  was  under  that  appointment  and  in  that  independent  office  he  acted. 
Congress  might,  undoubtedly,  have  provided  by  law,  that,  in  the  event 
of  the  sickness  or  absence  of  the  head  of  a  department,  the  chief  clerk 
should,  ex  officio,  perform  his  duties.  But  Congress  had  made  no  such 
provision ;  and  it  no  more  devolved  upon  the  chief  clerk  virtute  officii 
to  perform  the  duties  of  the  office  of  Secretary  of  State  in  case  of 
temporary  disability  of  that  officer,  than  it  did  upon  the  head  of  any 
other  department  or  any  other  officer.  Indeed,  without  an  appoint- 
ment by  the  President  under  the  act  of  1792,  the  chief  clerk  could 
not  legally  act  as  Secretary  of  State.  It  cannot,  therefore,  be  objected 
to  the  claim  of  the  petitioner  that  the  performance  of  the  duties  for 
which  he  claims  compensation  was  incident  to  his  office  of  chief  clerk. 

It  may  possibly  be  contended,  however,  that  since  the  passage  of 
the  acts  of  August  23,  (Sec.  2,)  and  26,  (Sec.  12,)  1842,  and  that  of 
March  3,  (Sec.  4,)  1849,  the  chief  clerk  of  a  department  performing 
the  duties  of  Acting  Secretary  of  the  department  under  the  appoint- 
ment of  the  President,  would  not  be  entitled  to  any  other  compensation 
than  his  own  regular  salary  as  chief  clerk.  This  might  be  admitted 
without  touching  the  merits  of  the  present  claim,  as  all  the  services  of 
the  petitioner  for  which  he  claims  compensation  were  performed  pre- 
viously to  the  passage  of  those  acts. 

If,  with  a  view  to  prevent  personal  favoritism,  or  the  holding  of 
sinecure  offices,  Congress  has  by  those  laws,  or  either  of  them,  pro- 
hibited the  allowance  of  any  compensation  to  a  clerk  or  other  officer 
in  a  department  who  performs  the  duties  of  any  other  officer  in  addi- 
tion to  his  own,  however  wise  such  provisions  may  be  for  the  future, 
they  are  not  retrospective,  and  it  would  be  gross  injustice  to  give  them 
judicially  a  retrospective  operation. 

It  has  been  previously  observed  that  it  was  no  part  of  the  peti- 
tioner's duty  as  chief  clerk,  nor  could  it,  without  express  legal  pro- 
vision to  that  effect,  be  incident  to  his  office  of  chief  clerk,  to  perform, 
as  such,  the  duties  of  head  of  department.  It  is  not,  therefore,  any 
additional  or  extra  pay  as  chief  clerk  that  he  claims,  but  the  compen- 
sation justly  due  to  him  for  performing  the  duties  of  a  separate  and 
independent  office,  to  which  he  was  appointed  by  the  President  by  vir- 
tue of  law.  In  support  of  the  claim,  he  cites  the  following  extract 
lrom  an  official  opinion  given  by  Mr.  Wirt,  Attorney  General  of  the 
United  States,  on  a  claim  of  General  Cass  when  governor  of  Michigan : 

*  *  *  <<  jjjg  ga]ary  i8  a  compensation  for  his  services  as  gov- 
ernor ;  but  the  services  for  which  he  claims  do  not  belong  to  his  duty 
as  governor  of  the  Michigan  Territory,  and  having  been  employed  by 
the  government  to  perform  these  services,  he  has  a  fair  claim  for  them 
on  the  principles  of  a  quantum  meruit.     The  facts  conceded,  his  right, 

1  think,  is  undeniable." — (Opinions  Attorneys  General,  Vol.- II,  p. 
189.) 

The  petitioner  cites,  also,  the  official  opinion  of  another  Attorney 
General,  Mr.  Legare,  who,  in  relation  to  a  claim  of  Mr.  Young,  then 
chief  clerk  of  the  Treasury  Department,  for  performing  services  ex- 
actly like  those  for  which  the  petitioner  claims,  said:  "In  the  mat- 
ter of  Mr.  Young's  claim,  I  am  of  opinion  that  the  Secretary  of  the 
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Treasury  ad  interim,  appointed  by  virtue  of  an  express  law,  han  a 
claim  upon  the  government  for  the  usual,  or,  if  there  be  no  usual, 
for  a  reasonable  compensation  for  his  services  in  that  capacity  ;  but  I 
do  not  think  he  can  obtain  it  without  an  appropriation  by  Congress 
for  the  purpose.  The  act  of  1839  is  imperative  to  that  effect."— 
(Opinions  Attorneys  General,  Vol.  IV,  p.  122.) 

This  opinion  of  Attorney  General  Legare  covers  the  case  of  the 
petitioner.  He  admits  the  obligation  upon  the  government  to  pay, 
but  advises  (what  is  conceded  here)  that  the  executive  department 
could  not  pay  a  claim  clearly  valid  without  an  appropriation.  It  is 
in  this,  as  in  other  cases,  the  want  of  an  appropriation,  where  a  right 
exists,  which  calls  for  the  interposition  of  the  court. 

It  was  decided  by  Judge  Story,  in  the  case  of  the  United  States  vs. 
Morse,  (Story's  Reports,  Vol.  Ill,  p.  87,)  that  two  offices,  not  in- 
compatible, may  be  conferred  on  one  person,  and  that  he  will  be  enti- 
tled to  the  compensation  of  both.  A  similar  decision  was  made  by 
Chief  Justice  Taney  in  the  case  of  the  United  States  vs.  White  ef  oJ., 
already  referred  to.  In  that  case,  White,  the  defendant,  had  been 
regularly  appointed  navy  agent,  with  a  salary  fixed  by  law.  He  was 
also  appointed  to  discharge  the  duties  ad  interim  of  a  purser  in  the 
navy,  and  performed  the  duties.  His  salary  as  acting  purser  was 
disallowed  at  the  treasury  under  the  acts  of  1839  and  1842,  because 
he  was  regularly  in  office  as  navy  agent  under  a  compensation  fixed 
by  law.  The  chief  justice  adjudged  that  he  was  entitled  to  both  com- 
pensations. *  *  *  "  There  is  no  law,"  said  the  chief  justice, 
"  which  prohibits  a  person  from  holding  two  offices  at  the  same  time." 
*****  Indeed,  it  often  happens  that  in  unexpected  contingencies 
and  for  temporary  purposes,  the  appointment  of  a  person  already  in 
office  to  execute  the  duties  of  another  office  is  more  convenient  and 
useful  to  the  public  than  to  bring  in  a  new  officer  to  execute  the  duty; 
and  if  the  duties  of  the  second  office  are  performed,  and  the  law  has 
fixed  the  compensation  which  it  deems  just  for  such  services,  it  can- 
not be  material  whether  they  are  rendered  by  one  holding  another 
office  or  not,  provided  they  are  faithfully  discharged." — (Manuscript 
Opinion,  pp.  3  and  4.^ 

Though  the  petitioner  held  tbe  office  of  chief  clerk,  while  by  the 
President's  appointment  he  performed  the  duties  of  the  office  of  head 
of  the  department,  he  performed  faithfully  all  the  duties  of  chief 
clerk  ;  and  it  may  be  well  imagined  that  it  was  only  by  great  exer- 
tions that  he  was  able  to  perform,  and  did  perform  satisfactorily,  the 
duties  of  both  offices.  It  was  justly  said  by  Judge  Story,  in  the  case  of 
the  United  States  vs.  Morse,  already  mentioned,  that  "the  law  adjusts, 
or  intends  to  adjust,  the  measure  of  the  compensation  of  every  officer 
to  the  duties  to  be  performed  in  that  office,  and  not  in  another  inde- 
pendent office."— (Story's  Reports,  Vol.  Ill,  page  89.)  It  will  not  be 
contended  by  any  one  that  the  humble  compensation  of  chief  clerk 
was,  or  was  intended  to  be,  or  ought  to  be,  any  compensation  for  per- 
forming, in  addition,  the  duties  of  the  far  more  important  office  of 
head  of  the  department.  And  if  not,  the  petitioner  has  performed 
the  duties  of  Secretary  of  State  and  Secretary  of  the  Treasury  without 
compensation.    In  the  same  case  of  the  United  States  vs.  Morse!  where 
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the  court  had  to  decide  upon  apparently  conflicting  statute  provisions 
in  relation  to  certain  officers  of  the  customs,  which  the  treasury  had 
construed  to  deny  compensation  for  more  than  one  office,  Judge  Story 
said  that  "  where  the  provisions  are  loose  or  obscure,  and  admit  of  two 
interpretations,  the  construction  ought  to  be  favorable  to  the  claims  of 
the  officer  who  performs  the  duties  of  two  independent  offices."  This 
opinion  of  that  wise  and  learned  judge  gives  no  countenance  to  the 
idea  that  the  duties  of  a  highly  important  and  responsible  office  are 
to  be  performed  gratuitously  because  they  happen  to  be  performed  by 
a  person  who  receives  compensation  for  performing  also  the  duties  of 
another  and  inferior  office. 

In  a  late  very  elaborate  opinion  of  the  present  Attorney  General 
on  the  diplomatic  and  consular  systems  of  the  United  States,  (which 
opinion  is  sanctioned  by  the  Secretary  of  State,)  the  law  officer  of  the 
government  recognises  in  the  following  passage,  and  states  with  great 
perspicuity,  the  leading  principle  upon  which  the  petitioner  is  enti- 
tled to  relief:  "  Besides  which,  an  officer  may  lawfully  be,  and  occa- 
sionally is  appointed,  either  a  statute  officer  or  other,  without  any 
existing  provision  for  his  compensation ;  which,  if  he  be  lawfully 
appointed,  creates  a  valid  debt  against  the  government." — (Pamphlet 
Opinion  Attorney  General  Cushing,  p.  30.) 

The  petitioner  is  not  aware  of  any  judicial  decision  or  dictum  which 
impugns  the  principles  for  which  be  has  contended  ;  and  he  submits 
to  the  Court  that,  conceding  the  facts  stated  in  his  petition  to  be  true, 
(and  they  are  not  denied,)  both  on  principle  and  authority  he  is  justly 
entitled  to  compensation  on  the  implied  contract  of  the  United  States 
to  pay  him  for  the  performance  of  the  duties  of  the  office  of  Secretary 
of  State  and  Secretary  of  the  Treasury  during  the  times  specified  in 
his  petition,  his  services  having  been  rendered  at  the  request  of  the 
government  under  appointments  made  by  the  President  by  virtue  of 
the  act  of  1792. 

The  only  question  which  remains  is,  the  measure  of  compensation. 
The  entire  duties  of  the  offices  were  performed  by  the  petitioner  while 
he  was  Acting  Secretary  of  State  and  of  the  Treasury  under  his  several 
appointments ;  and  it  is  respectfully  submitted  that,  as  these  offices 
had  a  specific  annual  salary  attached  to  them  by  law,  the  value  of  the 
services  rendered  in  the  discharge  of  their  duties  cannot,  without  ques- 
tioning the  estimated  value  as  fixed  by  the  legislative  authority,  be 
deemned  less  than  a  pro  rata  portion  of  the  salary  of  the  office  as  then 
established. 

The  evidence  of  the  petitioner's  services  is  contained  in  the  accom- 
panying certificates  from  the  Departments  of  State  and  of  the  Treasury. 
The  opinions  of  Chief  Justice  Taney  and  Attorney  General  Cushing 
also  accompany  this  brief. 

ASBURY  DICKINS. 

Washington,  October  4,  1855. 
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IN  THE  COURT  OF  CLAIMS.— No.   30. 
ON  THE  PETITION  OF  ASBURY  DICKINS. 

Brief  of  the  United  States  Solicitor. 

This  is  a  claim  for  compensation  for  acting  as  Secretary  of  State  and 
as  Secretary  of  the  Treasury,  at  various  times  during  the  absence  or 
sickness  of  the  Secretaries,  and  whilst  petitioner  was  chief  clerk  in 
those  departments. 

It  seems  to  be  admitted,  that  since  the  acts  of  1839  and  of  23d  and 
26th  August,  1842,  a  similar  claim  could  not  be  sustained.  The  act 
of  1839,  5  Stat.  349,  provides,  "that  no  public  officer  in  any  branch 
of  the  public  service,  or  any  other  person  whose  salary  or  whose  pay 
or  emoluments  is  or  are  fixed  by  law  and  regulations,  shall  receive  any 
extra  allowance  or  compensation  in  any  form  whatever  for  the  dis- 
bursement of  public  money,  or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensation  be  authorized  by  law." 

The  12th  section  of  the  act  of  26th  August,  1842,  (see  page  525, 
vol.  5,)  enacts,  "that  no  allowance  or  compensation  shall  be  made  to 
any  clerk  or  other  officer  by  reason  of  the  discharge  of  duties  which 
belong  to  any  other  officer  or  clerk  in  the  same  or  any  other  depart- 
ment; and  no  allowance  or  compensation  shall  be  made  for  any  extra 
service  whatever  which  any  clerk  or  other  officer  may  be  required  to 
perform."  But  the  act  of  1818,  chap.  87,  p.  445,  entitled  "An  act  to 
regulate  and  fix  the  compensation  of  the  clerks  in  the  different  offices,'' 
which  was  in  force  during  the  period  for  which  compensation  is  now 
asked,  is  quite  as  explicit.  After  fixing  the  compensation  for  the 
chief  clerks  and  others,  it  provides,  in  section  9,  that  "no  higher  or 
other  allowance  shall  be  made  to  any  derk  in  the  said  departments  and 
offices  than  is  authorized  by  this  act." 

It  may  be  said  that  this  provision  is  not  equivalent  to  those  in  the 
acts  of  1839  and  1842,  and  that  the  Supreme  Court,  on  allowing  simi- 
lar claims  when  presented  as  offsets,  has  not  noticed  the  act  now 
quoted,  and  given  it  the  force  I  contend  for.  I  have  not  found  it 
quoted  for  the  United  States,  I  admit,  by  the  attorneys  of  the  United 
States  in  those  cases,  but  it  is  cited  by  Mr.  Haywood  in  his  report  in 
Fillebrown's  case. — (See  Senate  Docs.  28th  Cong.  1st  sess.,  No.  213, 
vol.  4.) 

The  legislation  of  Congress  which  is  reviewed  in  Hoyt's  case,  10 
Howard,  109,  shows  a  constant  effort  (to  use  the  language  of  the 
Court)  "to  cut  up  by  the  roots  these  claims  by  public  officers  for  extra 
compensation  on  the  ground  of  extra  services  ;"  and  a  conflict  of  opin- 
ion has  existed  to  some  extent  betweeu  the  courts  and  Congress  on  the 
subject,  as  illustrated  by  the  cases  in  which  the  courts  have  decided 
•that  the  officers  were  entitled  to  extra  compensation,  but  which  Cou- 
gress  has  steadily  refused  to  pay. 

I  am  not  disposed  to  deny  to  the  present  claimant  any  just  right. 
His  long  and  faithful  public  service  in  many  responsible  positions  is 
well  known  to  every  one  familiar  with  public  affairs.    His  qualifier- 
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tions  for  the  positions  he  has  held  are  shown  by  the  remarkable  fact 
that  he  has  been  retained  at  his  different  posts  amidst  all  the  political 
fluctuations  we  have  witnessed  in  the  last  thirty  years.     But  this  cir- 
cumstance, which  is  so  honorable  to  his  capacity  and  fidelity,  illus- 
trates the  objection  which  I  make  to  the  claim,  on  the  ground  that 
the  petitioner  did  not  perform  all  the  duties  which  belonged  to  the 
Secretaries  whose   desks  he  occupied  temporarily.      He  was  there 
merely  to  perform  the  routine  duties  of  the  office,  but  not  as  an  ad- 
viser of  the  President  in  foreign  and  domestic  policy.     He  was  not 
probably  engaged  an  hour  longer  in  the  day  whilst  Secretary  ad  in- 
terim, than  as  chief  clerk.     The  real  labor  of  the  office  was  reserved 
to  the  Secretary  when  he  should  recover  from  sickness,  perhaps  caused 
by  overtasking  the  faculties  whilst  at  his  desk,  or  return  from  his 
journey  undertaken  to  recruit  himself  for  his  labors.     He  ought  to  be 
paid  his  salary  certainly.     Few  have  filled  these  positions  who  have 
not  earned  all  that  is  allowed  ;  and  yet,  if  the  Court  allows  this  claim, 
they  ought  not  to  have  received  it. 

M.  BLAIB. 
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The  opinion  of  the  Court,  delivered  by  Judge  Blackford  : 

This  is  a  claim  for  compensation  for  services  performed  bv  the  claim- 
ant as  Acting  Secretary  oi  the  Treasury,  at  different  perioais,  between 
the  24th  of  April,  1829,  and  the  31st  of  May,  1833— both  days  inclu- 
sive. It  is  also  a  claim  for  compensation  for  services  performed  as 
Acting  Secretary  of  State,  at  different  periods,  between  the  10th  of 
August,  1833,  and  the  9th  of  November,  1836 — both  days  inclusive. 

The  petition,  which  is  hereto  attached,  states  that  the  claimant  was 
appointed  to  said  offices  by  the  President  of  the  United  States,  and 
rendered  the  services  accordingly.  It  states,  further,  that  during  the 
times  the  claimant  was  acting  as  Secretary  of  the  Treasury,  he  was 
also  chief  clerk  in  the  Treasury  Department ;  and,  during  the  times 
he  was  acting  as  Secretary  of  State,  he  was  chief  clerk  in  the  State 
Department. 

The  petition  also  states,  that  the  claimant's  appointments  of  Acting 
Secretary  of  the  Treasury  were  made  on  account  of  the  absence  from 
the  seat  of  government,  or  sickness,  of  the  Secretary  of  the  Treasury ; 
and  that  his  appointments  of  Acting  Secretary  of  State  were  on  ac- 
count of  the  absence  or  sickness  of  the  Secretary  of  State. 

The  objection  to  the  claim,  relied  on  in  this  case,  is  founded  on  the 
9th  section  of  the  act  of  Congress  of  1818,  entitled  "  An  act  to  regu- 
late and  fix  the  compensation  of  the  clerks  in  the  different  offices." 
That  section  is  as  follows  : 

"  Sbc.  9.  And  be  it  further  enacted,  That  the  compensation  allowed 
by  this  act  to  clerks  shall  commence  from  and  after  the  31st  day  of 
March  last.  And  it  shall  be  the  duty  of  the  Secretaries  for  the  De- 
partments of  State,  Treasury!  War,  and  Navy,  of  the  Commissioners 

H,  Rep.  384 2 
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of  the  Navy,  and  the  Postmaster  General,  to  report  to  Congress,  at 
the  beginning  of  each  year,  the  names  ot  the  clerks  they  have  em- 
ployed, respectively,  in  the  preceding  year,  together  with  the  time 
each  clerk  was  actually  employed  daring  the  year,  and  the  sums  paid 
to  each  ;  and  no  higher  or  other  allowance  shall  be  made  to  any  clerk 
in  the  said  departments  and  offices  than  is  authorized  by  this  act. 
And  all  acts,  and  parts  of  acts,  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed." — (3  Stat,  at  Large,  447.) 

The  meaning  of  that  part  of  the  above  section,  relied  on  by  the 
solicitor,  is  only  this  :  That  no  such  clerk,  as  there  referred  to,  shall 
receive  any  other  compensation,  as  clerk,  than  what  the  act  allows. 
It  does  not  affect  the  question,  whether  the  claimant  is  not  entitled, 
besides  his  salary  as  clerk,  to  a  compensation,  and,  if  any,  to  what 
amount,  for  his  discharge  of  the  duties  of  the  other  offices  conferred 
on  him. 

The  8th  section  of  the  act  of  Congress  referred  to  by  the  claimant, 
is  as  follows : 

"  Sec.  8.  And  be  it  further  enacted,  That  in  case  of  the  death,  absence 
from  the  seat  of  government,  or  sickness,  of  the  Secretary  of  State, 
.Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  Depart- 
ment, or  of  an)  officer  of  either  of  the  said  departments,  whose  ap- 
pointment is  not  in  the  head  thereof,  whereby  they  cannot  perform 
fthe  duties  of  their  said  respective  offices,  it  shall  be  lawful  for  the 
tP^esident  of  the  United  States,  in  case  he  shall  think  it  necessary,  to 
authorize  any  person  or  persons,  at  his  discretion,  to  perform  the 
duties  of  the  said  respective  offices  until  a  successor  be  appointed,  or 
until  such  absence,  or  inability  by  sickness,  shall  cease." — (1  Stat,  at 
Large,  281.) 

It  was  under  that  law  that  the  claimant  received  from  the  President 
the  appointments,  authorizing  him  to  perform  the  duties,  respectively, 
of  Secretary  of  the  Treasury  and  of' Secretary  of  State. 

It  appears  to  us  that  the  petition  shows  that  the  claimant,  at  the 
times  ne  performed  the  duties  of  Secretary  of  the  Treasury,  held  an 
office  separate  from  his  office  of  chief  clerk  ;  and  that  he  also  held  an 
office  separate  from  that  of  chief  clerk  at  the  times  he  performed  the 
duties  of  Secretary  of  State.  He  held  two  offices  at  those  times,  and 
there  was  no  law  to  prohibit  him  from  doing  so.  He  discharged  the 
duties  of  both  offices,  and  must  be  entitled  to  compensation  accord- 
ingly. He  does  not  claim  any  pay  beyond  his  salary  as  chief  clerk, 
for  extra  services.  His  claim  for  compensation  beyond  his  salary  as 
chief  clerk  is  on  account  of  his  holding  other  offices  at  different  times 
whilst  he  was  chief  clerk,  and  of  his  discharging  the  duties  of  sack 
other  offices. 

The  claim,  we  think,  is  well  founded.  There  is  the  following  deci- 
sion on  this  subject  by  the  circuit  court  of  the  United  fctates  for  the 
Maryland  district.  It  was  the  case  of  a  navy  agent  who  had  been  ap- 
pointed acting  purser.  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court,  uses  the  following  language : 

"  But  he  is  entitled  to  set  off  the  sum  of  $6,328  08,  for  his  salary  as 
acting  purser  to  the  naval  establishment  at  Annapolis.  The  Secretary 
of  the  Navy  had  a  right  to  appoint  a  purser  ad  interim,  usually  called 
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acting  parser,  to  discharge  the  duties  of  purser  at  this  establishment,  if 
the  demands  of  the  public  service  elsewhere,  or  any  other  sufficient 
cause,  put  it  out  of  his  power  to  employ  a  purser  regularly  appointed. 
The  court  is  bound  to  presume  that  the  power,  in  this  instance,  was 
exercised  under  circumstances  that  justified  the  appointment  of  the 
defendant  as  acting  purser.  He  performed  all  the  duties  of  purser  at 
the  naval  establishment,  settled  nis  accounts  with  the  proper  officer 
at  Washington  as  such,  and  not  as  navy  agent ;  and  was  recognized 
as  acting  purser  in  the  reports  to  Congress  concerning  certain  expend- 
itures chargeable  to  that  branch  of  the  service.  •The  act  of  Congress 
fixes  the  salary  of  purser,  when  not  otherwise  provided  for,  at  $1,500 
a  year.  As  the  defendant  performed  all  the  duties  of  the  office,  and 
performed  them  in  the  name  and  in  the  character  of  purser,  he  is 
entitled  to  the  compensation  which  the  law  has  provided  for  such  ser- 
vices. The  circumstance  that  he  held  the  office  of  navy  agent  at  the 
same  time,  can  make  no  difference.  There  is  no  law  which  prohibits 
a  person  from  holding  two  offices  at  the  same  time.  As  a  matter  of 
policy  it  would  certainly  be  highly  objectionable  in  most  cases  as  a 
permament  arrangement ;  but  in  the  absence  of  any  legal  provision 
to  the  contrary,  this  appointment  was  valid.  Indeed,  it  often  hap- 
pens that  in  unexpected  contingencies,  and  for  temporary  purposes, 
the  appointment  of  a  person  already  in  office  to  execute  the  duties  of 
another  office,  is  more  convenient  and  useful  to  the  public  than  to 
bring  in  a  new  officer  to  execute  the  duty.  And  if  the  duties  of  the 
second  office  are  performed,  and  the  law  has  fixed  the  compensation 
which  it  deems  just  for  such  services,  it  cannot  be  material  whether 
they  are  rendered  by  one  holding  another  office  or  not,  provided  they 
are  faithfully  discharged." — (The  United  States  vs.  White  and  others, 
April  term,  1851.) 

That  case  is  very  similar  to  the  one  before  us,  and  is,  no  doubt,  cor- 
rectly decided.  It  shows  that  the  present  claimant  is  entitled  to  re- 
ceive for  his  services,  as  Acting  Secretary  of  the  Treasury,  and  as 
Acting  Secretary  of  State,  the  same  compensation,  for  the  time  he 
acted,  which  the  law  then  allowed  to  the  Secretaries  of  the  Treasury 
and  of  State,  respectively. 

The  petition  further  states,  that,  from  the  21st  of  June  to  the  7th 
of  August,  1831,  the  claimant  received  a  compensation  as  Secretary 
of  the  Treasury ;  but  that  during  that  time,  he  did  not  receive  his 
salary  as  chief  clerk.  The  circumstance  here  stated  will  be  taken  into 
consideration,  when  an  account  shall  be  taken  from  the  evidence,  of 
the  amout  to  which  the  claimant  is  entitled. 

The  solicitor  refers  us  to  certain  acts  of  Congress  of  1839  and  1842, 
(5  Stat,  at  Large,  349,  510,  525.)  It  is  only  necessary  to  observe, 
with  respect  to  these  acts,  that  they  were  not  in  force  when  the  ser- 
vices now  sued  for  were  rendered. 

Testimony  is  ordered  to  be  taken  in  this  case. 
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MEMORIAL,  &c.,  REFERRED  BY  THE  HOUSE  OF  REPRESENTATIVES. 

To  the  Senate  and  House  of  Representatives  of  the  United  States  of 

America  in  Congress  assembled: 

The  memorial  of  Asbury  Dickins  respectfully  ehoweth:  That, 
during  the  time  when  General  Jackson  was  President  of  the  United 
State 8,  your  memorialist  held  successively  the  offices  of  chief  clerk  of 
the  Treasury  Department,  and  chief  cletk  of  the  Department  of  State; 
that  while  he  held  the  former  office,  and  when  the  head  of  the  depart- 
ment was  absent  or  sick,  or  otherwise  unable  to  perform  the  duties 
of  his  office,  your  memorialist  was  appointed  by  President  Jackson 
Acting  Secretary  of  the  Treasury,  and,  in  like  manner,  while  he  held 
the  office  of  chief  clerk  of  the  Department  of  State,  and  when  the  head 
of  that  department  was  absent  or  sick,  or  otherwise  unable  to  perform 
the  duties  of  his  office,  your  memorialist  was  appointed  by  President 
Jackson  Acting  Secretary  of  State — such  appointments  being  specially 
authorized  by  law  ;  and  that  for  the  performance  of  the  duties  of  these 
appointments  your  memorialist  has  received  no  compensation,  except 
on  one  occasion,  where  he  acted  in  the  absence  of  a  gentleman  (Mr. 
McLane)  who  had  been  appointed  Secretary  of  the  Treasury  when  oat 
of  the  United  States. 

Your  memorialist  further  states  that,  for  the  performance  of  similar 
duties,  under  similar  circumstances,  and  under  similar  appointments, 
his  successor,  as  chief  clerk  of  the  Treasury  Department,  Mr. 
Young,)  received  a  compensation  equal  to  the  salary  of  the  head  of 
the  department,  deducting  therefrom  the  amount  received  by  him  as 
chief  clerk;  that  this  being  the  first  occasion  (as  your  memorialist  be 
lieves)  of  such  compensation  being  claimed  by  a  chief  clerk,  the  sub- 
ject was  carefully  examined  at  the  Treasury  Department,  and  tbe  al- 
lowance was  made  by  the  accounting  officers,  (Mr.  McCulloh  being 
Comptroller,  and  Mr.  Collins  Auditor /)  with  th  edeliberate  sanctiono  of 
the  head  of  the  department,  (Mr.  Walker ;)  and  the  like  allowance  was 
subsequently  made  to  one  of  your  memorialist's  successors  as  chief 
clerk  of  the  Department  of  State,  (Mr.  Fletcher  Webster,)  under  simi- 
lar circumstances ;  that  your  memorialist  having,  some  time  after- 
wards heard  of  these  allowances,  and  considering  his  claim  to  a  like 
allowance  to  have  been  thus  authoritatively  settled,  presented  the 
same  with  th«  proper  vouchers  to  the  Auditor,  (Mr.  Collins,)  who 
allowed  and  passed  it ;  but  your  memorialist,  having  understood  that 
there  was  then  no  appropriation  out  of  which  it  could  be  paid,  did 
not  urge  it  before  the  Comptroller,  (at  that  time  Mr  Whittlesey,)  and 
has  since  been  informed  that  it  was  by  him  disallowed.  It  is  under 
these  circumstances  that  your  memorialist  submits  the  same  to  Con- 
gress. 

The  services  for  which  your  memorialist  asks  compensation,  were 
rendered  under  appointments  from  the  President  of  the  United  States, 
made  in  virtue  of  the  authority  vested  in  him  by  the  8th  section  of  an 
act  of  Congress,  approved  the  8th  of  May,  1792,  which  is  in  these 
words : 
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"Sec  8.  And  be  it  further  enacted,  That  in  case  of  the  death,  ab- 
sence from  the  seat  of  government,  or  sickness  of  the  Secretary  of 
State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  De- 
partment, or  of  any  officer  of  either  of  the  said  departments  whose  ap- 
pointment is  not  in  the  head  thereof,  whereby  they  cannot  perform 
the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States,  in  case  he  shall  think  it  necessary,  to  au- 
thorize any  person  or  persons,  at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  be  appointed,  or  until 
such  absence  or  inability  by  sickness  shall  cease." — (Little  &  Brown's 
Statutes  of  the  United  States,  vol.  1,  p.  281.)  Though  the  law  au- 
thorizing the  appointment  of  persons  to  perform  these  duties  is  silent 
respecting  the  compensation  to  be  allowed  for  them,  it  is  believed 
that,  upon  the  same  principle  on  which  services  rendered  for  an  indi- 
vidual at  his  request  constitute  a  legal  claim  for  compensation,  ser- 
vices rendered  for  the  State,  by  its  authority,  constitute  an  equitable 
claim.  It  was  no  part  of  your  memorialist's  duty  as  chief  clerk  to 
perform  the  duties  of  head  of  department ;  and  if  the  President,  in 
the  exercise  of  that  discretion  which  the  law  authorized  him  to  exer- 
cise, saw  proper  to  confide  these  duties  to  your  memorialist,  it  is  be- 
lieved that  their  performance  by  him  constitutes  a  claim  to  compen- 
sation on  his  part  not  less  equitable  than  when  performed  by  another. 

In  the  consciousness  of  having  faithfully  performed  these  duties  to 
the  best  of  his  ability,  and  in  the  belief  that  he  is  equitably  entitled 
to  compensation,  your  memorialist  respectfully  prays  to  be  allowed 
the  difference  between  th  salary  of  chief  clerk  and  that  of  head  of  a 
department,  while  he  performed  the  duties  of  head  of  department  by 
authority  of  the  President;  your  memorialist  having,  at  the  same 
time,  performed  also  the  duties  of  chief  clerk. 

Tour  memorialist  believes  it  is  not  unusual,  in  cases  where  an  offi- 
cer has  been  called  to  perform  the  duties  of  two  offices,  for  him  to  be 
allowed  the  compensation  of  the  highest ;  and  in  several  instances 
where,  in  cases  of  vacancy,  the  head  of  a  department  has  been  ap- 
pointed to  take  charge  temporarily  of  another  department,  he  has 
received  the  compensation  of  both ;  and  the  gentlemen  who  have  done 
bo  are  among  the  most  eminent  among  the  legal  profession  in  the 
United  States. 

ASBURY  DICKINS. 

Washington,  February  13,  1854. 


In  the  Senate  op  the  United  States. — February  23, 1854 

Mr.  Brodhead  made  the  following  report : 

The  Committee  of  Claims,  to  whom  was  referred  the  memorial  of  Asbury 
Dickins,  have  had  the  same  under  consideration,  and  report : 

The  memorialist,  at  different  times,  held  the  office  of  chief  clerk  of 
the  Treasury  and  State  Departments  ;  during  the  time  he  held  those 
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offices  he  was,  for  limited  periods,  authorized  to  perforn  the  duties  of 
the  respective  heads  of  said  departments  by  the  President  of  the  United 
States,  in  conformity  with  the  eighth  section  of  the  act  of  May  8, 1792, 
and  he  now  asks  that  he  may  be  allowed  the  salary  legally  attached 
to  the  offices,  the  duties  of  which  he  was  thus  required  to  perform, 
during  the  periods  he  actually  performed  such  duties,  after  deducting 
the  amount  of  his  pay  as  chief  clerk. 

Although  the  act  referred  to  makes  it  "  lawful  for  the  President  of 
the  United  States,  in  case  he  shall  think  it  necessary,  to  authorise  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said 
respective  offices,"  it  does  not  provide  for  any  compensation  for  the 
service  required.  But  it  cannot  be  presumed  that  the  government  in- 
tended to  require  such  services  without  adequate  allowance;  nor  is  it 
doubted  that  the  performance  of  such  services,  when  so  required  by 
the  President,  affords  a  legal  as  well  as  equitable  claim  to  proper 
compensation.  And  as  the  principle  here  laid  down  and  applicable  to 
this  case  has  been,  as  the  committee  think,  fully  recognised  by  Con- 

Sess  in  numerous  instances,  they  have  unanimously  agreed  to  report 
e  accompanying  bill,  and  recommend  its  passage. 
The  memorial,  which  cantains  a  full  statement  of  the  case,  is  here- 
to annexed. 


To  the  Senate  and  House  of  Bepresentatives  of  the  Untied  States  of 

America  in  Congress  assembled : 

The  memorial  of  Asbury  Dickins  respectfully  showeth :  That  during 
the  time  when  General  Jackson  was  President  of  the  United  States, 
your  memorialist  held,  successively,  the  offices  of  chief  clerk  of  the 
Treasury  Department  and  chief  clerk  of  the  Department  of  State ; 
that  while  he  held  the  former  office,  and  when  the  head  of  the  depart* 
ment  was  absent  or  sick,  or  otherwise  unable  to  perform  the  duties  of 
his  office,  your  memorialist  was  appointed  by  President  Jackson  Acting 
Secretary  of  the  Treasury,  and,  in  like  manner,  while  he  held  the 
office  of  chief  clerk  of  the  Department  of  State,  and  when  the  head  of 
that  department  was  absent  or  sick,  or  otherwise  unable  to  perform 
the  duties  of  his  office,  your  memorialist  was  appointed  by  President 
Jackson  Acting  Secretary  of  State — such  appointments  being  specially 
authorized  by  law;  and  that,  for  the  performance  of  the  duties  of  these 
appointments,  your  memorialist  has  received  no  compensation,  except 
on  one  occasion  where  he  acted  in  the  absence  of  a  gentleman,  Mr. 
McLane,  who  had  been  appointed  Secretary  of  the  Treasury  when  out 
of  the  United  States.  Your  memorialist  further  states  that,  for  the 
performance  of  similar  duties,  under  similar  circumstances,  and  under 
similar  appointments,  his  successor  as  chief  clerk  of  the  Treasury  De- 
partment, Mr.  Young,  received  a  compensation  equal  to  the  salary  of 
the  head  of  the  department,  deducting  therefrom  the  amount  received 
by  him  as  chief  clerk ;  that  this  being  the  first  occasion,  as  your  me- 
morialist believes,  of  such  compensation  being  claimed  by  a  chief  clerk, 
the  subject  was  carefully  examined  at  the  Treasury  Department!  and 
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the  allowance  was  made  by  the  accounting  officers,  Mr.  McCulloh 
being  Comptroller,  and  Mr.  Collins  Auditor,  with  the  deliberate  sanc- 
tion of  the  head  of  the  department,  Mr.  Walker ;  and  the  like  allow- 
ance was  subsequently  made  to  one  of  your  memorialist's  successors  as 
chief  clerk  of  the  Department  of  State,  Mr.  Fletcher  Webster,  under 
similar  circumstances  ;  that  your  memorialist  having,  sometime  after- 
wards, heard  of  these  allowances,  and  considering  his  claim  to  a  like 
allowance  to  have  been  thus  authoritatively  settled,  presented  the  same, 
with  the  proper  vouchers,  to  the  Auditor,  Mr.  Collins,  who  allowed  and 
passed  it ;  but  your  memorialist,  having  understood  that  there  was  then 
no  appropriation  out  of  which  it  could  be  paid,  did  not  urge  it  before 
the  Comptroller,  at  that  time  Mr.  Whittlesey,  and  has  since  been  in- 
formed that  it  was  by  him  disallowed.  It  is  under  these  circumstances 
that  your  memorialist  submits  the  same  to  Congress. 

The  services  for  which  your  memorialist  asks  compensation  were 
rendered  under  appointments  from  the  President  of  the  United  States, 
made  in  virtue  of  the  authority  vested  in  him  by  the  eighth  section  of 
an  act  of  Congress,  approved  the  8th  of  May,  1792,  which  is  in  these 
words : 

"  8bo.  8.  And  be  it  further  enacted,  That  in  case  of  the  death,  ab- 
sence from  the  seat  of  government,  or  sickness  of  the  Secretary  of 
State,  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the  War  De- 
partment, or  of  any  officer  of  either  of  the  said  departments  whose  ap- 
S ointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the 
uties  of  their  respective  offices,  it  shall  he  lawful  for  the  President  of 
the  United  States,  in  case  he  shall  think  it  necessary,  to  authorize  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said 
respective  offices  until  a  successor  be  appointed,  or  until  such  absence 
or  inability  by  sickness  shall  cease." — (Little  &  Brown's  Statutes  of 
the  United  States,  vol.  1,  p.  281.)  Though  the  law  authorizing  the 
appointment  of  persons  to  perform  these  duties  is  silent  respecting  the 
compensation  to  be  allowed  for  them,  it  is  believed  that,  upon  the 
same  principle  on  which  services  rendered  for  an  individual,  at  his  re- 
quest, constitute  a  legal  claim  for  compensation,  services  rendered  for 
the  State,  by  its  authority,  constitute  an  equitable  claim.      It  was  no 

Eart  of  your  memorialist's  duty  as  chief  clerk  to  perform  the  duties  of 
ead  of  department ;  and  if  the  President,  in  the  exercise  of  that  dis- 
cretion which  the  law  authorized  him  to  exercise,  saw  proper  to  con- 
fide those  duties  to  your  memorialist,  it  is  believed  that  their  perform- 
ance by  him  constitutes  a  claim  to  compensation  on  his  part  not  less 
equitable  than  when  performed  by  another. 

In  the  consciousness  of  having  faithfully  performed  these  duties 
to  the  b^st  of  his  ability,  and  in  the  belief  that  he  is  equitably  en- 
titled to  compensation,  your  memorialist  respectfully  prays  to  be  al- 
lowed the  difference  between  the  salary  of  chief  clerk  and  that  of  head 
of  a  department,'  while  he  performed  the  duties  of  head  of  department 
by  authority  of  the  President ;  your  memorialist  having,  at  the  same 
tune,  performed  also  the  duties  of  chief  clerk. 

Tour  memorialists  believes  it  is  not  unusual,  in  cases  where  an  offi- 
cer has  been  called  to  perform  the  duties  of  two  offices,  for  him  to  be 
allowed  the  compensation  of  the  highest ;  and  in  several  instances, 
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where,  in  cases  of  vacancy,  the  head  of  a  department  has  been  ap- 
pointed to  take  charge,  temporarily,  of  another  department,  he  has  re- 
ceived the  compensation  of  both  ;  and  the  gentlemen  who  have  done 
so  are  among  the  most  eminent  among  the  legal  profession  in  the 
United  States. 

ASBURY  DICKIN8. 
Washington,  February  13,  1854. 

Memorandum. — For  allowances  to  Secretaries  ad  interim  and  acting 
Secretaries,  see  printed  receipts  and  expenditures  1849 :  page  15, 
Monroe,  Webster,  Jones,  Young ;  page  28,  Mason,  Nelson. 

In  previous  years  similar  allowances  were  made  Taney  and  Butler, 
and  subsequently  (it  is  believed)  to  Upshur. 


Treasury  Department, 
First  Auditor's  Office,  April  7,  1854. 

Sir  :  Your  letter  of  the  6th  instant,  addressed  to  the  Secretary  of 
the  Treasury,  relative  to  the  claim  of  Asbury  Dickins,  having  been 
referred  to  this  office,  I  beg  leave  to  inform  you  that  the  amount  of 
the  claim  is  $3,976  19  ;  made  up  of  the  following  items : 
For  his  salary  as  Acting  Secretary  of  the  Treasury,  for  vari- 
ous periods  during  the  years  1829,  '32,  and  '33 $1,236  57 

For  his  salary  as  Acting  Secretary  of  State,  for  various  periods 

during  the  years  1833,  '35,  and  '36 2,479  16 

For  his  salary  as  chief  clerk  of  the  Treasury  Department, 
from  21st  June  to  7th  August,  1831 261  46 

3,976  19 

Very  respectfully,  your  obedient  servant, 

T.  L.  SMITH,  Auditor. 
Hon.  J.  Letcher, 

House  of  Representatives. 


Treasury  Department, 
Comptroller's  Office,  May  26,  1855. 

Dear  Sir:  In  compliance  with  your  verbal  request,  I  herewith 
transmit  to  you  copies  of  the  papers  on  file  in  this  office  relating  to 
your  claim  for  salary  as  Acting  Secretary  of  the  Treasury  during  the 
years  1829,  1832,  and  1833,  and  as  Acting  Secretary  of  State  during 
the  years  1833, 1835,  and  1836  ;  also  a  statement  of  C.  T.  Jones,  esq., 
Acting  Register  of  the  Treasury,  showing  the  days  of  said  years  on 
which  warrants  issued  by  the  Treasury  Department  were  signed  by 
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you  as  Acting  Secretary.  And  I  state,  that  I  have  not  been  able  to 
discover  upon  the  records  or  files  of  this  office,  or  on  the  files  of  ac- 
counts revised  by  this  office,  any  evidence  of  the  Comptroller's  having 
made  a  decision  upon  said  claim. 

Yours,  respectfully, 

J.  M.  RAMSEY, 

Acting  Comptroller. 
Asbury  Dickins,  Esq., 
Secretary  of  the  Senate. 


AN  ACT  for  the  relief  of  Asbury  Dickins. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  Uni- 
ted States  of  America  in  Congress  assembled.  That  the  proper  account- 
ing officers  of  the  Treasury  Department  be,  and  they  are  hereby, 
authorized  and  required  to  account  with  and  allow  to  Asbury  Dickins, 
late  chief  clerk  in  the  Treasury  Department  and  late  chief  clerk  in  the 
Department  of  State,  for  the  time  he  discharged  the  duties  of  Secre- 
tary of  the  Treasury  Department  or  Secretary  of  the  Department  of 
State,  by  appointment  from  President  Jackson,  the  same  compensa- 
tion as  was  then  allowed  by  law  to  the  heads  of  those  departments, 
deducting  therefrom  the  compensation  received  by  the  said  Asbury 
Dickins,  as  chief  clerk  of  either  of  those  departments,  during  the 
same  time — the  pame  to  be  paid  out  of  any  money  in  the  treasury  not 
otherwise  appropriated. 

Passed  the  Senate  March  10,  1854. 
Attest :  ASBURY  DICKINS, 

Secretary. 


EVIDENCE. 


No.  1. — Certificate  of  Assistant  Secretary  of  State,  showing  the  several 
appointments  of  Asbury  Dickins  as  Acting  Secretary  of  State. 

Department  of  State, 

May,  26,  1855. 

I  certify  that  it  appears  from  the  records  of  commissions  in  this  de- 
partment that  Asbury  Dickins,  esq.,  was  appointed  to  perform  the 
duties  of  Secretary  of  State,  during  the  absence  of  the  Secretary  of 
State,  at  the  following  dates : 

Appointed  on  the  10th  of  August,  1833. 
Appointed  on  the  11th  of  November,  1833. 
Appointed  on  the  8th  of  July,  1834. 
Appointed  on  the  11th  of  October,  1834. 
Appointed  on  the  2d  of  May,  1835. 
Appointed  on  the  6th  of  July,  1835. 
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Appointed  on  the  31st  of  August,  1836. 
Appointed  on  the  28th  of  September,  1835. 
Appointed  on  the  19th  of  May,  1836. 
Appointed  on  the  7th  of  July,  1836. 

W.  HUNTER, 
Assistant  Secretary  of  Stale. 


No.  2. — Certificate  of  Assistant  Secretary  of  State,  shotting  to  what 
time  Asbury  Dickins  acted  as  Secretary  of  State  under  his  several 
appointments. 

Department  of  State, 

Washington,  May  30, 1855. 

I  certify  that  it  appears  from  the  correspondence  on  record  in  this 
department  that  Asbury  Dickins  was  acting  Secretary  of  State — 
On  the  24th  day  of  August,  1833. 
On  the  15th  day  of  November,  1833. 
On  the  31st  day  of  October,  1834. 
On  the  13th  day  of  June,  1835. 
On  the  13th  day  of  July,  1835. 
On  the  8th  day  of  September,  1835. 
On  the  19th  day  of  October,  1835. 
On  the  23d  day  of  May,  1836. 
On  the  29th  day  of  August,  1836. 
And  that  it  further  appears  that  he  was  Acting  Secretary  of  State 
from  September  27,  1836,  to  November  9,  1836. 

W.  HUNTER, 

Assistant  Secretary. 


No.  3. — Certificate  of  Assistant  Secretary  of  State,  showing  the  several 
appointments  of  Asbury  Dickins  as  Acting  Secretary  of  the  Treasury. 

Department  of  State, 

May  26, 1855. 

I  certify  that  it  appears  from  the  records  of  commissions  in  this 
department  that  Asbury  Dickens,  esq.,  was  appointed  to  perform  the 
duties  of  Secretary  of  the  Treasury,  during  the  abscence  of  the  Secre- 
tary of  the  Treasury,  at  the  following  dates  : 

Appointed  on  the  24th  of  April,  1829. 
Appointed  on  the  21st  of  June,  1831. 
Appointed  on  the  18th  of  October,  1831. 
Appointed  on  the  17th  of  March,  1832. 
Appointed  on  the  18th  of  July,  1832. 
Appointed  on  the  8th  of  November,  1832. 
Appointed  on  the  6th  of  May,  1833. 
Appointed  on  the  29th  of  May,  1833. 

W.  HUNTBB, 
Assistant  Secretary  of  State. 


r 
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No.  4.— Certificate  of  the  Register  of  the  Treasury,  showing  to  what 
time  Asbury  Dickins  acted  as  Secretary  of  the  Treasury  under  his 
several  appointments. 

Statement  showing  days  upon  which  warrants  issued  by  the  Treasury 
Department  were  signed  by  Asbury  Dickins,  esq.,  as  Acting  Secretary 
of  the  Treasury,  as  appears  from  the  warrants  on  file  in  the  Register9  s 
office. 


Petiod  of  time. 


No.  of  days. 


April  25  to  May  26,  1829,  Inclusive. 

June  21  to  August  6,  1831,  do.  . 

October  18  to  October  26,  1831,  do.  . 

March  15  to  March  30,  1832,  do.  . 

October        1  to  October  10,  1832,  do.  . 

November   8  to  November  17,  1832,  do.  . 

May            7  to  May  9,  1833,  do.  . 

May  29  to  May  31,  1833,  do.  . 


.4. 


32 

47 

9 

16 

10 

10 

3 

3 


130 


TfciAfUBY  Depabtmett,  Register' i  Office,  May  30;  1855. 

C.  T.  JONES,  Acting  Rtgider. 


Statement  showing  the  number  of  days  which  Asbury  Dickins  served  as 
Acting  Secretary  of  the  Treasury,  and  as  Acting  Secretary  of  State, 
and  the  amount  allowed  therefor,  at  the  rate  of  $6,000  per  annum  ;  also 
the  amount  due  him  as  chief  clerk  of  the  Treasury  Department 

As  Acting  Secretary  of  the  Treasury. 

From  24th  April  to  26th  May,  1829,  inclusive,  33  days...  $543  95 
From  18th   October  to  26th  October,  1831,  inclusive,  9 

days 146  74 

From  15th  March  to  30th  March,  1832,  inclusive,  16  days  263  73 

From  1st  October  to  10th  October,  1832,  inclusive,  10  days  163  04 
From  8th  November  to  17th  November,  1832,  inclusive, 

lOdaya 163  04 

From  6th  May  to  9th  May,  1833,  inclusive,  4  days 65  93 

From  29th  May  to  31st  May,  1833,  inclusive,  3  days 49  45 

1,395  88 
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As  Acting  Secretary  op  State. 

From  10th  August  to  24th  August,  1833,  inclusive,  15 

days $244  57 

From  11th  November  to  15th  November,  1833,  inclusive, 

5  days 81  52 

From  11th  October  to  31st  October,  1834,  inclusive,  21 

days . 342  39 

From  2d  May  to  13th  June,  1835,  inclusive,  43  days 708  79 

From  6th  July  to  13th  July,  1835,  inclusive,  8  days 130  43 

From  31st  August  to  8th  September,  1835,  inclusive,  9 

days 146  74 

From  28th  September  to  19th  October,  1835,  inclusive,  22 

days 358  70 

From  19th  May  to  23d  May,  1836,  inclusive,  5  days 82  41 

From  7th  July  to  29th  August,  1836,  inclusive,  54  days..  880  43 
From  27th  September  to  9th  November,  1836,  inclusive, 

44  days 717  39 

3,693  37 

As  Chief  Clerk  of  the  Treasury  Department. 
From  21st  June  to  7th  August,  1831 $261  46 


From  the  foregoing  statements  it  appears  that  there  is  due  to  Asbury 

Dickins — 

For  his  salary  as  Acting  Secretary  of  the  Treasury  for  va- 
rious periods  during  the  years  1829,  1831,  1832,  and 
1833 . $1,395  88 

For  salary  as  Acting  Secretary  of  State  for  various  periods 
during  the  years  1833,  1834, 1835,  and  1836 3,693  37 

For  salary  as  chief  clerk  of  the  Treasury  Department,  from 
21st  June  to  7th  August,  1831 261  46 

5,350  71 


ASBURY  DICKINS  «.  THE  UNITED  STATES. 

Judge  Blackford  delivered  the  opinion  of  the  Court  on  the  facts. 

The  material  facts  established  by  the  evidence  are  as  follows : 
During  the  absence  of  the  Secretary  of  the  Treasury,  Asbury  Dick- 
ins,  the  claimant,  was  appointed  to  discharge  the  duties  of  such  Sec- 
retary, at  various  times  between  the  24th  of  April,  1899,  and  the  29th 
of  May,  1833.  He  discharged  those  duties  accordingly  for  eighty- 
five  days. 
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And  during  the  absence  of  the  Secretary  of  State,  the  said  Asbury 
Dickins  was  appointed  to  discharge  the  duties  of  such  Secretary,  at 
various  times  between  the  10th  of  August,  1833,  and  the  9th  of  No- 
vember, 1836.  He  discharged  those  duties  accordingly  for  two  hun- 
dred and  twenty-six  days. 

The  said  Asbury  Dickins  was  chief  clerk  in  the  Treasury  Depart- 
ment from  the  21st  of  June,  1831,  to  the  7th  of  August,  1831,  being 
forty- eight  days. 

According  to  these  facts,  we  consider  Mr.  Dickins  entitled  for  said 
services,  as  Acting  Secretary  of  the  Treasury,  to  the  sum  of  one  thou- 
sand three  hundred  and  ninety-five  dollars  and  eighty-eight  cents ; 
and  for  said  services  as  Acting  Secretary  of  State,  to  the  sum  of  three 
thousand  six  hundred  and  ninety-three  dollars  and  thirty-seven  cents  ; 
and  for  said  services  as  chief  clerk  in  the  Treasury  Department,  the 
sum  of  two  hundred  and  sixty-one  dollars  and  forty-six  cents. 

The  opinion  hereto  attached,  delivered  on  the  question  as  to  the 
validity  of  the  petition,  shows  the  reasons  for  these  allowances. 

The  testimony  in  the  case,  and  a  bill  on  the  subject,  accompany  the 
report  of  the  case. 


Mr.  Moorb,  from  the  Committee  of  Claims,  submitted  the  following 

VIEWS  OF  THE  MINORITY. 

The  undersigned  find  themselves  unable  to  concur  with  the  majority 
of  the  committee  in  the  conclusion  to  which  they  have  arrived,  that 
a  valid  claim  is  made  out  in  this  case  against  the  government. 

The  claimant,  in  his  memorial,  represents,  that  while  holding  the 
office  of  chief  clerk  he  was,  at  sundry  times,  appointed  by  the  Presi- 
dent Secretary  of  the  Treasury,  and  afterwards  of  State,  and  that  he 
did  actually  fill,  at  the  same  time,  both  the  offices  of  chief  clerk  and 
Secretary  in  those  departments,  embracing  between  April,  1829,  and 
May,  1833,  in  the  aggregate  359  days. 

The  Court  of  Claims  also  assumed  that  the  claimant  held,  by  ap- 
pointment, both  of  said  offices  at  the  same  time,  and  for  the  period 
above  stated,  and,  upon  that  assumption,  they  base  their  decision  in 
hifl  favor  for  the  amount  of  both  salaries. 

Uays  the  Court:  "  It  appears  to  us  that  the  petition  shows  that 
the  claimant,  at  the  time  he  performed  the  duties  of  Secretary  of  the 
Treasury,  held  an  office  separate  from  his  office  of  chief  clerk,  and 
that  he  also  held  an  office  separate  from  that  of  chief  clerk  at  the 
times  he  performed  the  duties  of  Secretary  of  State.  He  held  two 
offices  at  those  times,  and  there  was  no  law  to  prohibit  him  from 
doing  so." 

Now,  after  a  careful  examination  of  all  the  facts  and  circumstances 
of  this  case,  and  particularly  of  the  act  of  Congress  under  and  by 
virtue  of  which  claimant  derived  his  authority  to  act  in  these  several 
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capacities,  the  undersigned  are  forced  to  the  conclusion,  that,  instead 
of  holding  two  offices  at  the  same  time,  as  was  assumed  by  the  Court  of 
Claims,  said  claimant,  in  fact,  held  but  one  office,  and  that  was  the 
office  of  chief  clerk.  It  is  true,  that  while  holding  the  latter  office, 
he  was,  at  different  times,  authorized  by  the  President  to  perform  the 
duties  of  Secretary  of  the  Treasury,  and  again  of  State,  and  did  per- 
form some  of  the  duties  thereof,  during  the  temporary  absence  or 
sickness  of  those  functionaries,  but  this,  we  contend,  was  no  appoint- 
ment to  fill,  or -actual  holding  by  claimant  of  these  offices,  for  there 
was  no  vacancy  in  either — these  Secretaries  being  still  in  office,  and 
receiving  the  regular  salaries  allowed  them  by  law. 

If  the  claimant  held  those  two  offices  at  the  same  time,  then  there 
were  also  two  Secretaries  of  State  and  two  Secretaries  of  the  Treasury 
at  the  same  time ;  each  entitled  to  the  salary  allowed  by  law  to  the 
incumbents  of  those  offices.  That  would  surely  present  an  anomaly 
in  our  government.  But  let  us  examine  the  several  acts  of  Congress 
bearing  on  this  subject : 

At  the  1st  session  of  the  1st  Congress  an  act  was  passed  for  the 
organization  of  the  several  departments  of  the  government,  which 
gave  to  the  President  the  appointment  of  the  heads  thereof,  at  all 
times  when  a  vacancy  should  occur  in  those  offices.  There  was  no 
need  then  of  any  further  legislation  by  Congress,  so  far  as  the  power  of 
appointment  in  the  President  was  concerned,  for  it  was  already  con- 
ferred upon  him. 

Some  three  years  thereafter  the  act  of  1792  was  passed ;  and  in 
pursuance  of  the  authority  conferred  upon  the  President  by  this  law, 
it  is  alleged  that  the  claimant  was  appointed  to  the  office  of  Secretary. 

The  8th  section  of  that  act  is  as  follows : 

"That  on  the  death,  absence  from  the  seat  of  government,  or 
sickness  of  the  Secretary  of  State,  Secretary  of  the  Treasury,  or  the 
Secretary  of  the  War  Department,  or  of  an  officer  of  either  of  said 
departments,  whose  appointment  is  not  in  the  head  thereof,  whereby 
they  cannot  perform  the  duties  of  their  said  respective  offices,  it  shall 
be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  think 
it  necessary,  to  authorize  any  person,  or  persons,  at  his  discretion,  to 
perform  the  duties  of  the  said  respective  offices,  until  a  successor  be 
appointed,  or  until  such  absence  or  inability  by  sickness  shall  c*ase." 

What  was  the  object  and  the  true  intent  of  this  statute,  or  the  evil 
which  it  was  intended  to  remedy  ?  It  certainly  was  not  intended  to 
confer  on  the  President  the  power  to  appoint  the  secretaries  or  heads 
of  departments — for  this,  as  before  stated,  he  already  possessed ;  but 
it  was  obviously  passed  to  provide  a  remedy  for  an  evil  which  had 
resulted,  or  might  result,  from  there  being  no  person  when  a  Secre- 
tary chanced  to  be  sick,  or  absent  temporarily,  who  was  authoriied 
by  law,  even  in  cases  of  the  greatest  emergency,  to  sign  such  papers 
and  documents  as  required  his  signature.  The  President,  by  this  act, 
was  not  authorized  to  appoint  another  Secretary  in  case  of  the  tempo- 
rary absence  or  sickness  of  an  incumbent.  The  latter  clause  of  the 
act,  last  quoted,  clearly  negatives  any  such  idea. 

"  It  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
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he  shall  think  it  necessary,  to  authorize  (not  appoint)  any  person  or 
persons,  at  his  discretion,  to  perform  the  auties  of  the  said  respective 
offices  until  a  successor  be  appointed." 

Those  words  "until  a  successor  be  appointed"  related  to  a  case  of 
vacancy  occasioned  by  the  death  of  a  secretary.  A  chief  clerk,  or 
other  person,  authorized  under  this  act  to  perform  the  duties  of  a  deceased 
secretary,  was  not  appointed  to  the  office  of  secretary,  still  less  was  one 
who  was  authorized  to  perform  those  duties,  while  there  was  an  incum- 
bent of  the  latter  office  stiU  living  and  riceiving  the  salary  allowed  by 
law. 

The  claimant,  while  acting  as  chief  clerk,  was  certainly  invested 
with  some  additional  powers  to  those  appertaining  to  his  ordinary 
daties ;  but,  in  our  view,  he  was  never  appointed  to  fill  the  office  of 
secretary,  and  whether  any  additional  labor  was  imposed  upon  him 
thereby  we  have  no  means  of  ascertaining  with  certainty.  That  his 
duties  were  regarded  as  mainly  clerical  is  shown  by  the  fact  that  the 
chief  derk  was  almost  universally  chosen  under  the  act ;  that  they 
were  not  regarded  by  any  President  as  members  of  his  cabinet,  as  his 
constitutional  advisers,  is  shown  by  the  fact  that  they  were  never 
called  into  his  council  to  consult,  deliberate,  and  advise  with  the  Presi- 
dent and  with  other  members  of  his  cabinet.  Any  experienced  clerk 
could  perform  the  simple  routine  of  duties  imposed  on  him  ;  while  to 
discharge  properly  the  high  duties  of  a  cabinet  officer  required  expe- 
rience, wisdom,  statesmanship.  The  law  wisely  gives  higher  salaries 
in  the  one  case  than  in  the  other,  because  the  qualifications  are  higher 
and  the  responsibilities  are  greater  also. 

The  only  case  referred  to  by  the  Court  of  Claims  is  that  of  the 
United  States  vs.  White  and  others,  decided  by  Chief  Justice  Taney, 
in  the  circuit  court  for  the  district  of  Maryland,  in  which  it  is  said, 
"  there  is  no  law  which  prohibits  a  person  from  holding  two  offices 
at  the  same  time,"  &c. 

That  was  the  case  of  a  navy  agent  who  had  been  appointed  to  act  as 
purser  at  a  particular  naval  station,  and  is  clearly  distinguishable 
from  this  of  the  claimant.  The  duties  and  responsibilities  of  navy 
agents  and  of  pursers  are  different.  Ther«i  is  no  obligation  imposed,  by 
law,  on  the  one  to  discharge  the  duties  of  the  other  in  cases  of  vacancy. 
But  by  the  law,  creating  the  office  of  chief  clerk,  passed  at  the  first 
session  of  the  first  Congress,  said  :  "Chief  clerks  were  required,  in  ail 
cases  of  vacancy  in  the  heads  of  their  departments,  to  perform  some  of 
the  duties  appertaining  to  the  office  of  the  latter  ;  such,  for  instance, 
as  keeping  the  records,  books,  and  papers  belonging  to  said  department. 
It  provided  as  follows  : 

"  There  shall  be  in  the  said  department  an  inferior  officer,  to  be 
appointed  by  said  principal  officer,  and  to  be  employed  therein  as  he 
*mU  deem  proper,  and  be  called  the  chief  clerk  of  the  department,  &c. ; 
and  who,  whenever  the  said  principal  officer  shall  be  removed  by  the 
President  of  the  United  States,  or  in  any  other  case  of  vacancy,  shall, 
during  such  vacancy,  have  the  charge  and  custody  of  all  the  records, 
hooks,  and  papers  appertaining  to  the  said  department."  For  these 
extra  services  which  the  chief  clerks  were  required,  by  law,  to  perform, 
in  all  cases  of  vacancy  in  the  head  of  his  department,  it  would  not  be 
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pretended  that  they  were  entitled  to  any  extra  compensation;  for  they 
were  prescribed  by  the  very  act  creating  the  office  of  chief  clerk. 

The  salary  of  the  chief  clerks  in  the  several  departments  was  fixed 
by  law.  The  claimant  accepted  that  office ;  continued  therein  for 
several  years  ;  received  and  receipted  regularly  for  the  salary  thereof; 
never  expressing  any  dissatisfaction  at  being  invested,  though  nomi- 
nally, with  the  insignia  of  a  higher  office,  and  never  presenting  any 
claim  for  additional  compensation  for  such  extra  services  until  more 
than  twenty  years  had  passed  away.  Could  the  claimant  have  con- 
sidered himself  entitled  to  such  compensation  and  delayed  so  long  in 
presenting  his  claim?  We  feel  warranted  in  the  conclusion  that,  at 
the  time  the  services  were  rendered,  he  neither  expected  to  receive 
compensation  nor  did  the  government  expect  to  pay  for  such  services. 

Whence  then  arises  the  obligation  on  the  part  of  the  government  to 
pay  therefor  ?  Is  it  because  he  has  been  long  in  the  public  service, 
and,  as  all  admit,  ever  a  faithful  officer  ?  If  this  constituted  a  valid 
claim,  are  there  not  others  equally  deserving  of  extra  compensation? 

But  with  the  act  of  Congress  of ,  1818,  (vide  Stat,  at  Large, 

vol.  3,  p.  445,  and  sec.  9,)  in  full  force,  when  claimant  accepted  the 
office  of  chief  clerk,  and  when  he  rendered  the  services  for  which  he 
now  claims  compensation,  it  seems  strange  that  any  such  claim  should 
be  seriously  contended  for.  That  statute  increased  the  salaries  of  all 
the  clerks  in  the  departments,  including  those  of  the  chief  clerks,  and 
provided  as  follows : 

"  And  no  higher  or  other  allowance  shall  be  made  to  any  clerk  in  the 
said  departments  and  offices  than  is  authorized  by  this  act/'  &c. 

Here  is  a  positive  prohibition,  as  we  conceive,  against  the  allowance 
of  any  such  claim  as  this. 

For  these  reasons,  as  well  as  for  others  which  might  be  urged,  we 
think  that  no  legal  or  equitable  claim  has  been  shown  to  exist  against 
the  government  in  this  case,  and  therefore  recommend  that  the  bill  do 
not  pass. 

SYDENHAM  MOORE, 
MILES  TAYLOR, 
J.  C.  KDNKEL. 


35ra  Congress,  )    HOUSE  OF  REPRESENTATIVES.     J  Report 
1st  Session.     \  t  No.  385. 
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[To  accompany  Bill  H.  R.  C.  C.  No.  12.] 


May  14,  1858. 


Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  submitted  the 

following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  bill  from  the  Court 
of  Claims  No.  12,  "for  the  relief  of  Moses  Noble/9  have  had  the  same 
under  consideration,  and  beg  leave  to  report : 

This  is  a  claim  for  fishing  bounties,  under  the  act  of  June  19, 1813.. 
In  the  spring  of  1852,  the  claimant,  as  the  agent  and  manager  of  cer- 
tain fishing  vessels,  engaged  masters,  or  skippers,  for  the  fishing: 
season,  and  caused  each  of  the  said  masters  to  make  an  agreement 
with  every  fisherman  employed  in  eaoh  of  the  said  vessels  in  accord- 
ance of  the  act  of  Congress.  Under  the  law,  the  owners  of  the  said 
vessels  became  entitled  to  be  paid  by  the  collector  of  the  district  of 
Portsmouth,  New  Hampshire,  out  of  any  money  of  the  United  States 
appropriated  for  such  purposes,  the  sum  of  $1,704  68.  The  payment, 
However,  was  refused  by  the  collector,  on  the  ground  that  no  log-book 
of  the  voyage  was  furnished  him,  but  the  Secretary  of  the  Treasury,, 
to  whom  an  appeal  had  been  taken,  refused  the  allowance  on  account 
of  a  slight  informality  in  the  instrument  of  agreement  with  the 
fishermen. 

The  Court  of  Claims  have  decided  that  the  agreement  with  the  fish- 
ermen was  a  substantial  compliance  with  the  act  of  Congress*  of  June 
19, 1813,  and  reported  the  bill  for  the  relief  of  the  claimant.  Your 
committee  fully  concur  with  the  Court  of  Claims  in  this  view  and  ac- 
cordingly report  back  the  bill  without  amendment,  and  recommend 
its  passage.  The  committee  would  add,  there  is  no  question  as  to  the 
entire  legality  of  the  contract  made  with  the  fishermen.  The  inform** 
ftlity  was  an  omission  in  reducing  the  contract  to  writing.  This 
omission  the  Court  of  Claims  held  to  be  immaterial,  in  which  opinion 
your  committee  concur. 
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The  Court  of  Claims  submitted  the  following  report. 

MOSES  NOBLE  m.  THE  UNITED  STATES. 

To  the  honorable  the  Senate  and  House  of  Representative*  of  the  United 

States  in  Congress  assembled: 

The  Court  of  Claims  respectfully  presents  the  following  documents 
as  the  report  in  the  case  of  Moses  Noble  vs.  The  United  States : 

1.  The  petition  of  the  Claimant. 

2.  Depositions  and  other  evidence  exhibited  in  the  case,  and  trans- 
mitted to  the  Senate. 

3.  Claimant's  brief. 

4.  Solicitor's  brief. 

5.  Opinion  of  the  Court  delivered  by  C.  J.  Gilchrist. 

6.  Bill  for  the  relief  of  Moses  Noble. 

By  order  of  the  Court  of  Claims. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
r  n  seal  of  said  Court,  at  Washington,  this  25th  day  of  June, 
LL'  B  J      A.  D.  1866. 

SAM'L  H.  HUNTINGTON, 

Chief  Clerk  Court  of  Claims. 


:-'* 


■4 


To  the  United  States  Court  of  Claims : 

Moses  Noble,  of  Portsmouth,  in  the  State  of  New  Hampshire, 
respectfully  represents,  that  in  the  spring  of  1852  he  was  agent  for 
and  had  the  management  of  the  following  named  and  described  fish- 
ing vessels  belonging  to  the  district  of  Portsmouth,  to  wit : 


Name  of  vessels. 


Brig  Good  Hope 

Schooner  Delta 

8cbooner  Jasper 

Schooner  Sardine. ...... 

Schooner  Five  Sisters  ... 

Schooner  Commonwealth. 

'Schooner  Two  Brothers.. 


Tonnage. 


105, 

67 

64j 

4S|| 

47Jf 

72ft 
45JI 


Owned  by — 


William  Tarlton 

Jeremiah  Noble  .......... 

James  N.  Tsrlton,  Jeremiah 

Noble 

James  N.  Tarlton,  Jeremiah 

Noble 

James  N.  Tarlton,  Jeremiah 

Noble 

John   Teaton,    John    Tre- 

fetben,     and     Jeremiah 

Noble 

James  N.  Tarlton,  Jeremiah 

Noble 


Commence- 
ment of 
royage. 


1851. 
May     25 

17 

25] 
17 


ftrmfaiat'D 
of  Tojag*. 


April     5 
June    SI 


1851 
Oct      *• 
Nor.     W 

Oct      H 

Not.     10 

10 

10 
10 
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That,  in  the  fulfilment  of  his  duty  as  the  agent  and  manager  of 
said  fishing  vessels,  and  in  accordance  with  the  orders  of  the  owners 
of  said  vessels,  he,  early  in  the  said  spring  of  1852,  and  before  the 
commencement  of  the  fishing  season  of  that  year,  engaged  masters 
or  skippers  for  each  of  said  fishing  vessels,  for  the  then  current  fishing 
season,  to  engage  in  carrying  on  the  bank  and  other  cod  fisheries ; 
and  he  caused  the  master  or  skipper  of  each  of  said  fishing  vessels, 
before  proceeding  on  said  fishing  voyage,  to  make  an  agreement  with 
every  fisherman  employed  in  each  of  said  fishing  vessels,  in  accord-' 
ance  with  the  provisions  of  the  first  section  of  u  An  act  for  the  gov- 
ernment of  persons  in  certain  fisheries,"  approved  June  19,  1813, 
and  to  conform  in  all  particulars  with  the  requirements  of  said  act ; 
and  that  he  then,  as  agent  of  the  owners,  signed  an  instrument  which 
was  supposed  to  contain  said  agreement,  and  that  said  vessels  all 
engaged  for  more  than  four  months,  (excepting  the  brig  Good  Hope, 
which  so  engaged  for  three  months  and  one- half  a  month,  with  a  crew 
often  men,)  during  the  fishing  season  of  1852,  in  the  bank  and  other 
cod  fisheries,  and  in  all  respects  conformed  to  the  requirements  of  the 
act  above  named,  and  with  the  requirements  of  the  act  entitled  "  An 
act  laying  a  duty  on  imported  salt,  granting  bounty  on  pickled  fish 
exported,  and  allowance  to  certain  vessels  employed  in  the  fisheries," 
approved  July  19,  1813.  By  reason  of  said  several  acts  of  Congress, 
and  in  conformity  with  the  requirements  thereof,  the  owners,  masters, 
and  crews  of  said  several  fishing  vessels  became  entitled  to  be  paid 
by  the  collector  of  the  district  of  Portsmouth,  out  of  the  money  of  the 
United  States  appropriated  for  such  purposes,  the  following  sums, 
that  is  to  say : 

To  the  owners,  master  and  crew  of  brig  Good  Hope $360  00 

Do do schooner  Sardine 194  61 

Do do do Delta 271  71 

Do do do Two  Brothers...  181  94 

Do do do Five  Sisters 188  59 

To  the  owners,  master,  and  crew  of  schr.  Commonwealth.  290  27 

Do do............. do...  Jasper 217  56 

1,704  68 


Bnt  when  this  petitioner  applied,  on  the  31st  day  of  December,  A. 
D.  1852,  to  the  collector  of  the  district  of  Portsmouth,  for  the  pay- 
ment of  the  bounty  above  specified,  said  collector  refused  to  pay  the 
same,  upon  the  ground  that  no  log-book  of  the  voyage  was  furnished 
to  him.  This  petitioner  then  applied  to  the  Secretary  of  the  Treasury 
for  redress,  who  declined  to  order  the  bounty  to  be  paid,  not  because 
the  log-book  was  not  furnished,  but  because  the  words  "  by  us  "  and 
the  wotds  "to  be  divided  among  us"  were  omitted,  not  in  the 
11  agreement"  actually  made  with  the  fishermen  before  named,  but 
accidentally  omitted  in  the  instrument  actually  signed,  and  intended 
to  include  said  agreement. 

In  order  that  the  court  may  the  more  clearly  see  the  grounds  upon 
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which  the  Treasury  Department  decided  that  it  had  no  authority, 
without  an  act  of  Congress,  to  order  the  payment  of  bounty  to  which  the 
owners,  masters,  and  crews  of  said  vessels  would  have  otherwise  been 
entitled,  the  petitioner  here  inserts  a  copy  of  the  blank  instrument 
used  in  reducing  said  "  agreement/'  made  with  the  crew  and  fisher- 
men of  each  fishing  vessel,  to  writing,  inserting  within  brackets  the 
words  for  the  clerical  error  of  omitting  which  the  payment  was  with- 
held. 


FISHING  ARTICLES. 

United  States  of  America,  District  of  Portsmouth,  A.  D.  184    . 

It  is  agreed  between  the  owners  or  charterers,  master  or  skipper, 
and  seamen  of  the  schooner  ,  whereof  is 

at  present  master  or  skipper,  now  lying  in  the  port  of  ,  and 

to  be  employed  on  a  fishing  voyage  or  voyages,  to  commence  on  the 

and  to  end  on  the  184     ,  unless  said 

vessel  should  be  previously  hauled  up  by  the  mutual  agreement  of  the 
parties  to  this  agreement.  That  in  consideration  of  one-half  of  the 
number  of  fish  and  oil,  or  proceeds  of  said  voyage  or  voyages  after 
the  shoreman's  share  is  deducted,  [to  be  divided  among  us,]  in  pro- 
portion to  the  quantity  or  number  of  fish  respectively  caught  [by  t»,] 
and  oil  made,  we,  the  said  master  or  skipper  and  undersigned  fish- 
ermen, do  agree  to,  and  will  perform,  the  aforesaid  intended  fishing 
voyage  or  voyages. 

The  said  fishermen  do  hereby  promise  to  obey  all  the  lawful  com- 
mands of  the  master  or  skipper  on  board  said  schooner 
and  faithfully  to  do  and  perform  the  duty  of  fishermen  as  required  by 
the  master  or  skipper  through  the  whole  of  the  aforesaid  term  or  fish- 
ing season,  and  upon  no  account  to  go  on  shore,  nor  to  be  absent  from 
duty,  without  liberty  being  first  obtained  from  the  master  or  skipper 
so  to  do  ;  and  twenty-four  hours'  absence  without  such  liberty  shall 
be  deemed  a  total  desertion. 

In  case  of  disobedience  of  orders,  neglect  of  duty,  desertion,  or  any 
other  unlawful  act,  the  fisherman  or  fishermen  so  offending  shall  for- 
feit his  or  their  share  or  shares  of  fish  and  oil,  or  proceeds  of  said 
voyage  or  voyages,  and  to  pay  whatever  damages  may  accrue  to  the 
owner  or  charterer  of  said  schooner  in  consequence  of  the 

offence  committed.  Said  damages  to  be  assessed  by  referees  to  be 
chosen  by  the  parties,  from  the  shoremen  in  the  river. 


Time  of  entry. 


Men's  names. 


Station. 


Time  of  engagement. 


Tfane  of  sailing  and 
arriving. 


And  this  petitioner  further  represents  that  said  several  agi 

♦he  fishermen  were  in  good  faith,  and  intended  to  be,  and  actually 
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were  in  exact  conformity  with  said  several  acts  of  Congress  before 
named.  And  all  the  voyages  of  said  several  fishing  vessels  for  the 
fishing  season  of  1852  were  agreed  by  and  between  all  parties  then  to 
be  began,  carried  on,  endei,  settled  for,  and  the  proceeds  divided  in 
exact  conformity  with  said  several  acts  of  Congress,  and  said  voyages 
of  said  several  vessels  were  managed  and  settled  and  the  proceeds 
divided  accordingly.  But  when  said  parties  reduced  their  said  agree- 
ment to  writing,  they  made  use  of  a  blank  form,  which,  several  years 
before,  had  been  prescribed  by  the  then  collector  of  the  district  of 
Portsmouth,  which  form  for  several  years  previous,  and  to  the  year 
1852,  was  in  general  use  in  the  district,  and  upon  which  fishing 
bounties  for  several  years  were  paid  without  objection. 

And  this  petitioner  further  represents,  that  neither  he  nor  any  other 
person  interested  in  the  voyages  of  said  fishing  vessels  for  the  fishing 
season  for  1852  had  any  knowledge  or  suspicion  that  the  blanks  pre- 
scribed by  the  collector,  and  so  long  in  use,  and  used  by  the  masters 
or  skippers  in  reducing  said  agreements  to  writing,  as  aforesaid,  were 
in  any  way  defective,  until  notified  thereof  by  the  Treasury  Depart- 
ment, and  after  the  several  voyages  of  said  fishing  vessels  for  the  fish- 
ing season  of  1852  had  been  settled  and  the  proceeds  divided  precisely 
according  to  the  requirements  of  said  several  acts  of  Congress,  and  in 
the  belief  that  said  agreement  so  required  them  to  settle  and  divide 
the  proceeds  of  said  vessels. 

The  Secretary  of  the  Treasury  would  not  authorise  the  payment  of 
said  claim  for  $1,704  68,  because  the  instrument  in  writing  did  not 
show  that  the  "agreement"  was  in  accordance  with  the  requirements 
of  said  several  acts  of  Congress,  and  because  he  could  not  receive  any 
evidence  of  what  the  "agreement"  actually  was,  except  the  instru- 
ment signed  by  the  parties. 

Because  said  several  acts  of  Congress  were  intended  by  all  the  par- 
ties to  be  obeyed,  and  have  been  obeyed ;  because  said  clerical  error 
has  been  entirely  unknown  and  inoperative  between  the  parties  in 
interest,  the  object  of  the  law  has  been  accomplished,  and,  as  this 
petitioner  conceives,  the  rights  of  the  parties  which  he  represents 
established.  He  claims  that  a  clerical  error  that  was  inoperative  in 
defeating  the  object  of  the  law  ought  to  be  equally  inoperative  in 
obstructing  the  claim  of  these  parties. 

Wherefore  this  petitioner  prays  you  to  make  such  orders  as  will 
enable  him  to  receive  one  thousand  seven  hundred  and  four  dollars  # 
and  sixty-eight  cents,  for  the  account  aforesaid,  for  the  benefit  of  * 
whom  it  may  concern. 

MOSES  NOBLE, 

Agent  for  the  0 toner 8. 
W.  H.  Y.  HACKETT, 

Solicitor  for  the  Petitioner. 

United  States,  New  Hampshire,  88. 

Portsmouth,  June  — ,  1855. 

Then  said  Moses  Noble  made  solemn  oath  that  the  facts  stated  in 
the  foregoing  petition  are  true. 

Before  me,  W.  H.  Y.  HACKETT, 

Com'r  U.  8.  Circuit  Court,  District  New  Hampshire. 
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Portsmouth,  June  — ,  1855. 

Moses  Noble,  who  signed  the  foregoing  petition,  is  duly  and  fully 
authorized  to  prosecute  the  claim  therein  described. 

JAMES  N.  TARLTON, 
JEREMIAH  NOBLE, 
JOHN  YEATON, 
WILLIAM  TARLTON, 
JEREMIAH  NOBLE, 

For  John  Trefethen's  share. 


I1T  THE  COUKT  OF  CLAIMS— No.  38. 

On  the  petition  of  Moses  Noble. 

The  United  States  do  not  deny  the  facts  set  forth  in  the  petition ; 
bnt  they  deny  that  the  petitioners,  upon  their  own  showing,  are  en- 
titled to  relief. 

1.  I  claim,  if  the  petitioners  in  good  faith  have  attempted  to  eon* 
form,  and  have  substantially  conformed  to  the  provisions  of  the  acta 
of  Congress  referred  to,  that  the  claim  is  established.  That  the  sets 
of  Congress,  quo  od  hoc,  amount  to  a  contract  on  the  part  of  the 
United  States  with  the  petitioners,  and  that  they  hare  fulfilled  their 
part  of  it. 

The  requirement  that  the  "  agreement"  should  be  "in  writing  or 
print,"  was  introduced  to  protect  the  rights  of  the  fisherman,  and  to 

•  secure  a  fair  division  of  the  proceeds  of  the  fishing  voyages.  The 
government,  beyond  its  functions  of  protecting  the  citizens,  had  no 
interest  in  the  mode  or  proportions  in  which  the  fish  or  oil  might  be 
divided.    If  the  fish  and  oil  were  divided  as  the  law  required,  and  ai 

.  it  was  supposed  the  agreement  provided,  the  object  of  the  law  is  ac- 
complished and  the  rights  of  the  petitioners  established,  even  if  there 
were  a  lack  of  precision  in  the  terms  of  the  agreement,  or  even  if  there 
were  a  mistake  in  its  form. 

2.  My  next  position  is,  that  the  form  of  the  agreement  actually  used 
is  in  substance  in  accordance  with  the  requirements  of  the  statutes. 
The  language  of  the  law  is,  "and  shall  also  express  that  the  fish,  or 
the  proceeds  of  such  fishing  voyage  or  voyages  which  may  appertain 
to  the  fishermen,  shall  be  divided  among  them  in  proportion  to  the 
quantities  or  number  of  said  fish  which  they  may  respectively  have 
caught."— (1st  sect,  act  June  19,  1813.) 

Now,  I  contend  that  the  above  requirement  was  intended  to  be  com* 
plied  with  by  the  ' '  agreement ' '  made.  It  does  not  admit  of  any  other 
interpretation  than  that  the  fish  belonging  to  the  skipper  and  crew 
were  to  be  "  divided  among  them,  in  proportion  to  the  quantities  or 
number  of  said  fish  which  they  may  respectively  have  caught." 

It  is  indisputable  that  the  "agreement"  provides  that  one-half  of 
the  fish  and  oil  were  to  be  "  divided  "  among  those  who  caught  the 
fish.  How  can  any  court  give  effect  to  the  language  of  the  other 
clause  of  the  "agreement,"  "in  proportion  to  the  quantity  or  number 
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offish  respectively  caught/'  without  adopting  the  rule  of  division  re- 
quired by  the  before-named  act  ? 

The  crews  could  have  maintained  an  action  against  the  owners  upon 
the  "agreement,"  and  upon  the  interpretation  which  I  contend  for. 
A  court  of  admiralty  would  have  decreed  a  division  of  the  proceeds  of 
the  voyages  in  accordance  with  the  same  interpretation. 

3.  But  if  this  "agreement"  will  bear  an  interpretation  at  variance 
with  the  requirements  of  the  law,  it  is  certain  that  all  the  parties  to 
it  interpreted  it  and  settled  by  it  as  if  it  were  in  exact  accordance 
with  the  acts  of  Congress,  and  with  what  they  supposed  the  "  agree- 
ment" required. 

4.  Can  the  government  rightfully  withhold  from  these  fishermen 
their  share  of  the  bounty,  upon  the  ground  that  the  owners  of  the 
vessels  in  which  they  served  omitted  by  mistake  a  requirement  in- 
tended for  the  protection  of  these  same  fishermen,  the  omission  of 
which  was  not  discovered  by  any  one  until  the  protection  intended 
had  been  fully  enjoyed?  After  the  "agreement"  has  effected  the 
object  of  the  law  in  protecting  the  fishermen,  can  the  government 
omit  to  fulfil  its  own  contract,  upon  the  ground  that  though  the 
"agreement"  was  fulfilled,  it  was  defectively  drawn? 

5.  Courts  will  hold  this  "agreement"  to  be  in  law  what  the  par- 
ties in  fact  intended  it  to  be,  and  a  court  of  equity  would  reform  the 
errors. 

6.  The  form  or  blank  used  by  the  petitioners  in  reducing  their 
"agreement"  to  writing,  was  prescribed  by  the  collector  of  the  reve- 
nue for  this  district,  and  had  previously  been  in  use  and  bounties  paid 
upon  it  for  years.  I  of  course  do  not  claim  that  this  fact  binds  the 
government,  but,  in  the  equitable  view  of  this  claim  which  this  court 
will  take,  they  will  regard  it  as  an  indication  that  the  petitioners  in- 
tended to  be  right ;  and,  if  they  were  wrong,  they  were  misled  by  an 
officer  of  the  government  whom  they  felt  bound  to  follow,  especially 
in  this  matter,  and  their  error  was  in  form,  not  in  substance. 

7.  If  this  were  a  proceeding  between  two  citizens,  what  answer  can 
be  made  that  would  prevail  either  in  a  court  of  law  or  equity  ?  Will 
the  government,  in  its  own  case,  withhold  what  it  would  compel  an 
individual  to  pay  ? 

W.  H.  T.  HACKETT, 

Solicitor  far  Petitioners. 


IN  THE  COURT  OF  CLAIMS  .—No.  88. 

On  the  petition  of  Moses  Noble. — Brief  of  the  U.  8.  Solicitor. 

This  is  a  claim  for  $1,704  68,  for  fishing  bounties  to  the  crews  of 
certain  vessels  for  the  season  of  1852,  which  were  disallowed  by  the 
collector  of  the  district  of  Portsmouth,  New  Hampshire,  on  the  ground 
that  no  log-book  of  the  voyage  was  furnished  to  him.  When  pre- 
sented to  the  Secretary  of  the  Treasury,  on  appeal  from  the  decision 
of  the  collector,  it  is  alleged  in  the  petition  that  the  Secretary  "  de- 
clined to  order  the  bounty  to  be  paid,  not  because  the  log-book  was 
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not  furnished,  but  because  tbe  words  lby  us9  and  the  words  'to be 
divided  among  us,'  were  omitted,  not  in  the  agreement  actually  made 
with  the  fishermen  before  named,  but  accidentally  omitted  in  the 
instrument  actually  signed  and  intended  to  include  said  agreement." 

The  petition  is  framed  upon  the  idea  that  claimant  shows  himself 
entitled  to  the  bounties  in  question,  if  the  objection  made  by  the 
Secretary  of  the  Treasury  be  invalid,  without  showing  that  he  com- 
plied with  the  law  on  any  other  point  save  that  drawn  in  question. 
He  does  not,  in  a  word,  attempt  to  set  forth  how  he  complied  with 
the  law  and  the  regulations  issued  to  carry  it  into  effect,  on  any  other 
but  the  disputed  point. 

It  appears  by  the  petition,  that  the  collector  excepted  to  one  part 
of  his  case,  and  the  Secretary  of  the  Treasury  to  another  part  of  it ; 
and  it  might  be,  if  he  fully  presented  it  to  this  court,  that  other  ob- 

J'ectioos  might  be  made.     I  insist,  therefore,  that  he  shall  state  how 
le  complied  with  the  acts  of  Congress  regulating  the  subject  of  the 
payment  of  fishing  bounties. 

Among  other  particulars,  besides  the  tonnage  and  names  of  the 
vessels,  and  names  of  their  owners,  and  the  agreement  made  with  the 
fishermen,  and  the  year  and  season  in  which  the  voyages  were  made, 
&c,  it  ought  to  be  stated  when — that  is,  between  what  dates — the 
vessels  were  engaged ;  that  they  were  engaged  exclusively  in  taking 
cod  fish  at  sea ;  that  the  master  and  three-fourths  of  the  crew  were 
citizens  of  the  United  States  ;  that  the  vessels  were  inspected  by  the 
proper  officer  of  the  customs,  (naming  him,)  and  that  he  certified  to 
the  sufficiency  of  her  outfit  according  to  law ;  that  a  regular  log-book 
was  kept,  containing  entries  made  from  day  to  day ;  that  said  log- 
book was  duly  presented  to  the  collector  ;  that  the  owners  or  agents  of 
the  vessels  presented  also  the  certificate  required  of  them. 

Without  such  a  statement  of  the  case,  the  court  cannot  know  that 
the  claimant  is  entitled,  although  it  may  not  occur  in  the  objections 
taken  by  the  officers  who  have  passed  on  the  case.  If  a  statement  of 
the  other  essential  facts  which  go  to  form  a  compliance  with  the  laws 
be  not  necessary,  it  was  not  necessary  to  state  the  fact  that  the  agree- 
ment in  question  was  made,  or  to  state  anything  more  than  that  the 
owners  of  certain  vessels  which  were  engaged  in  the  cod-fisheries  in 
the  year  1852  complied  with  the  laws,  so  as  to  entitle  them  to  the 
bounties  claimed.  This  would  not  be  deemed  sufficient,  I  imagine; 
but  I  do  not  see  that  the  statement  of  only  one  fact  out  of  a  number 
equally  essential  to  showing  a  compliance  with  the  law,  will  better 
enable  the  court  to  decide  upon  the  claim,  than  if  none  of  the  facts  had 
been  stated. 

I  do  not  insist  upon  the  necessity  of  such  a  statement,  however,  be- 
cause I  have  any  doubt  of  tbe  sufficiency  of  the  objections  which  ap- 
pear by  the  petition  to  have  been  made  to  the  claim. 

And,  first,  with  respect  to  the  objection  made  by  the  collector  that 
no  log-book  was  produced  and  proved,  as  required  by  him,  when  the 
claim  was  presented  to  him.  This  evidence  was  prescribed  by  the 
regulations  of  the  Treasury  Department,  in  force  at  the  time  tbe 
bounties  were  claimed,  and  for  many  years  previously,  and  it  has  been 
found  a  necessary  piece  of  testimony  to  guard  the  treasury  from  fraudu- 
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lent  claims.  The  legality  of  this  particular  requirement  was  recog- 
nised by  Judge  Story  in  the  case  of  the  schooner  Harriet,  forfeited 
for  the  false  statement  made  by  the  agent  of  the  owner  to  obtain  the 
fishing  bounty. — (See  1  Story's  Rep.  251.) 

The  general  authority  of  the  Secretary  of  the  Treasury  to  establish 
regulations  proper  to  carry  out  the  duties  devolved  upon  him  by  acts 
of  Congress,  is  considered  in  the  case  of  the  United  States  vs.  Bailey, 
9  Peters,  253.  The  question  arose  on  an  indictment  for  false  swear- 
ing, in  an  affidavit  prescribed  by  regulations  of  the  treasury,  made  to 
carry  out  the  law  of  1832,  entitled  "  An  act  for  liquidating  and  pay- 
ing certain  claims  of  the  State  of  Virginia.1'  The  court  say:  "  It  is 
the  duty  of  the  Secretary  to  adjust  and  settle  these  claims,  and  in  order 
to  do  so  he  must  have  authority  to  require  suitable  vouchers  and  evi- 
dence of  the  facts  which  are  to  establish  the  claims." 

It  follows  that  the  Secretary  had  authority  to  establish  such  regu- 
lations as  he  deemed  proper  and  necessary  to  enable  him  to  carry  the 
law  into  effect.  He  thought  the  affidavit  a  proper  and  necessary  voucher 
and  part  of  the  evidence,  and  the  Supreme  Court  held  that  Bailey  could 
be  indicted  for  making  it  falsely,  although  the  law  did  not  expressly 
authorize  or  require  this  species  of  evidence. 

The  regulation  by  which  the  log-book  is  made  a  necessary  part  of 
the  evidence  to  obtain  the  fishing  bounty,  depends  on  the  same  prin- 
ciple. The  Treasury  Department  is  required  to  pay  the  bounties  un- 
der certain  circumstances.  To  ascertain  the  existence  of  these  cir- 
cumstances or  facts,  it  prescribes  what  proof  shall  be  made  to  its  offi- 
cers, and,  among  other  things,  to  prove  the  time  during  which  the 
vessel  has  been  at  sea,  and  the  number  of  fish  caught  by  the  respective 
fishermen — both  points  of  prime  importance  for  the  purposes  of  this 
law ;  it  requires  that  a  journal  or  log-book  shall  be  kept,  in  which 
these  things  shall  be  noted  daily.  This  is  plainly  requisite  to  any  fair 
execution  of  the  law,  and  a  failure  to  comply  with  the  reglation  is  a 
defect  of  proof  which  cannot  be  supplied. 

2.  As  to  the  agreement. 

The  law  (1st  section  of  act  of  19th  June,  1813, 3  Stat.,  p.  2)  requires 
that  the  master  or  skipper  of  every  vessel  engaged  in  the  cod  fisheries 
"  shall,  before  proceeding  on  such  fishing  voyages,  make  an  agreement 
in  writing  or  print,  with  every  fisherman  who  may  be  employed  therein, 
(except  only  an  apprentice  or  servant  of  himself  or  owner,)  and,  in 
addition  to  such  terms  of  shipment  as  shall  be  agreed  on,  shall  express 
whether  the  same  is  to  continue  for  one  voyage  or  for  the  fishing  season; 
and  shall  also  express,  that  the  fish  or  the  proceeds  of  such  fishing 
voyage  or  voyages,  which  may  appertain  to  the  fishermen,  shaU  be 
divided  among  them  in  proportion  to  the  quantities  or  number  of  said  fish 
which  they  may  respectively  have  caught." 

The  agreement  set  out  in  the  petition  neither  expresses  whether  it 
is  to  continue  for  the  voyage  or  the  season,  nor  does  it  express  that  so 
much  of  the  fruits  of  the  voyage  as  shall  belong  to  the  fishermen  shall 
be  divided  among  them  in  proportion  to  the  number  or  quantities  of 
fish  taken  by  each  fisherman. 

The  first  omission  is  not  noted  in  the  argument  of  the  counsel.  His 
argument,  however,  with  respect  to  the  last,  is  applicable  to  both ;  that 
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is,  that  the  agreement  was  properly  understood  by  the  skipper  and  his 
men,  and  acted  upon  as  if  expressed.  That  it  was  not  a  matter  of 
interest  to  any  but  themselves,  and  as  they  have  arranged  it  satisfac- 
torily among  themselves,  the  government,  which  is  concerned  only  in 
the  protection  of  individuals,  should  pay  accordingly. 

It  seems  to  be  forgotten  that  the  arrangement  in  question  relates 
not  to  money  to  which  these  individuals  have  any  meritorious  claim, 
but  is  a  mere  bounty  of  the  government,  to  be- paid  only  according  to 
statutory  enactment,  in  furtherance  of  a  policy  which  depends  for  its 
success  on  a  strict  adherence  to  the  terms  of  the  law. 

The  design  in  requiring  these  agreements  to  be  express  and  in 
writing i  both  as  to  the  voyage  or  season  for  which  the  shipment  was 
made,  and  the  terms  on  which  the  proceeds  are  to  be  divided,  was  to 
define  and  fix  the  rights  of  the  parties  clearly  beforehand,  and  at  the 
same  time  to  enable  the  government  to  supervise  their  proceedings, 
and  secure  the  execution  of  the  design  for  which  it  pays— of  encourag- 
ing these  enterprises,  and  particularly  in  stimulating  individual  skill 
and  industry,  in  a  pursuit  which  is  found  to  be  the  best  naval  school. 

If  these  laws,  and  the  regulations  to  enforce  them,  were  required 
to  be  observed  absolutely  by  all  engaged  in  fishing,  they  might  be 
regarded  as  vexatious,  and  those  called  on  to  enforce  them  might  be 
pardoned  for  a  disposition  to  relax  their  strictness.  But,  as  it  is  not 
compulsory  upon  any  one  to  observe  these  provisions,  and  they  apply 
only  when  the  bounty  for  their  observance  is  claimed,  it  is  the  duty 
of  the  officers  charged  with  the  payment  to  see  that  they  have  been 
strictly  observed  ;  and  this  court  and  Congress  ought  to  be  chary  in 
destroying  any  of  the  safeguards  which  have  been  found  from  experi- 
ence to  be  necessary  to  protect  the  Treasury. 

M.  BLAIB. 


M06ES  Noble  vs.  Thb  United  States. 

Chief  Justice  Gilchrist  delivered  the  opinion  of  the  Court. 

This  is  a  claim  for  fishing  bounties,  amounting  to  the  sum  of 
$1,704  08  upon  seven  vessels  employed  in  the  fisheries  in  the  year 
1852. 

The  petition  states  the  names,  the  owners,  and  the  tonnage  of  tbe 
vessels,  and  the  date  of  the  commencement  and  termination  of  the 
voyage  of  each  of  them ;  that  the  claimant,  who  was  the  agent  and 
manager  of  the  vessels,  before  the  commencement  of  the  fishing  season, 
of  1852,  engaged  masters  for  each  of  the  vessels  for  the  fishing  season, 
for  the  purpose  of  carrying  on  the  bank  and  other  cod  fisheries;  and 
caused  the  masters,  before  proceeding  on  the  voyage,  to  make  an 
agreement  with  every  fisherman  in  accordance  with  the  provisions  of 
the  first  section  of  "  An  act  for  the  government  of  persons  in  certain 
fisheries,"  approved  June  19,  1813,  (3  Stat.,  2,)  and  to  conform  in  all 
particulars  with  the  requirements  of  said  act ;  and  that  he  then,  as 
the  agent  of  the  owners,  signed  an  instrument  which  was  supposed  to 
contain  said  agreement,  and  that  the  vessels  all  engaged  for  more 
than  four  months,  excepting  the  brig  Good  Hope!  which  engaged  for 
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three  and  a  half  months,  in  the  hank  and  other  cod  fisheries  ;  and  in 
all  respects  conformed  to  the  requirements  of  the  act  above  named, 
and  with  the  requirements  of  the  act  laying  a  duty  on  imported 
salt,  granting  a  bounty  on  pickled  fish  exported,  and  an  allowance  to 
certain  vessels  employed  in  the  fisheries,  approved  July  29,  1813, 
(3  Stat.,  49) 

The  first  section  of  the  act  of  June  19, 1813,  enacts,  that  the  master 
of  any  vessel  to  be  employed  in  the  bank  and  other  cod  fisheries  shall, 
before  proceeding  on  such  fishing  voyage,  make  an  agreement  in 
writing  or  print  with  every  fisherman  who  may  be  employed  therein, 
and  shall,  in  such  agreement,  express  whether  the  same  is  to  continue 
for  one  voyage  or  for  the  fishing  season  ;  and  shall  also  express  that 
the  fish,  or  the  proceeds  of  such  fishing  voyage  which  may  appertain 
to  such  fishermen,  shall  be  divided  among  them  in  proportion  to  the 
quantities  or  number  of  said  fish  which  they  may  respectively  have 
caught. 

The  8th  section  of  the  act  of  July  29,  1813,  (3  Stat.,  52,)  provides 
"  that  no  ship  or  vessel  of  twenty  tons  or  upwards,  employed  as  afore- 
said, shall  be  entitled  to  the  allowance  granted  by  this  act,  unless  the 
skipper  or  master  thereof  shall,  before  he  proceeds  on  any  fishing 
voyage,  make  an  agreement  in  writing  or  in  print  with  every  fisher- 
man employed  therein,  according  to  the  provisions  of  the  act  entitled 
'An  act  for  the  government  of  persons  in  certain  fisheries.'  " 

The  5th  and  6th  sections  of  the  act  of  June,  1813,  thus  referred  to, 
provide  for  a  tonnage  allowance  to  be  made  to  the  owners  of  fishing 
vessels,  but  require  that  the  vessels  shall  have  been  employed  at  sea 
four  months  at  least  of  the  fishing  season.  The  act  of  March  3, 
1819,  (3  Stat.,  520,)  enacts  that  an  allowance  shall  be  paid  to  fishing 
vessels  employed  in  the  bank  and  other  cod  fisheries,  for  the  term  of 
three  and  a  half  months  at  least  of  the  fishing  season.  It  has  been 
held  in  relation  to  these  acts,  that  they  include  within  their  terms  all 
vessels  engaged  in  the  cod  fisheries,  without  limitation  or  specification 
as  to  the  length  of  their  fares,  or  the  nature  of  their  fisheries. — (The 
schooner  Harriet,  1  Story's  C.  C.  R.,  251.)  The  sums  here  claimed 
are  on  account  of  the  tonnage  allowance  which,  by  the  5th  section  of 
the  act  of  July,  1813,  is  the  sum  of  four  dollars  for  each  ton  over 
thirty,  in  case  the  vessel  is  actually  employed  at  sea  for  four  months, 
and  the  burden  of  each  exceeded  thirty  tons.  '  The  act  of  March  3, 
1819,  (3  St.  520,;  gives  an  allowance  of  three  dollars  and  fifty  cents  per 
ton  to  vessels  of  such  burden,  which  have  been  employed  at  sea  for 
three  and  a  half  months.  All  these  vessels  were  employed  at  sea  for 
four  months,  with  the  exception  of  the  Good  Hope,  which  was  employed 
at  sea  over  three  and  a  half  months,  and  became  entitled  to  an  allow- 
ance of  $360,  the  act  of  March,  1819,  providing  that  no  allowance 
ihall  exceed  that  sum. 

It  is  contended  by  the  solicitor  that,  besides  the  tonnage  and  the 
names  of  the  vessels,  the  names  of  the  owner,  the  agreement  made 
with  the  fishermen,  and  the  year  and  season  in  which  the  voyages 
were  made,  it  ought  to  be  stated  in  the  petition  when — that  is,  between 
what  dates — the  vessels  were  engaged  ;  that  they  were  occupied  exclu- 
sively in  taking  cod  fish  at  sea ;  that  the  master  and  three-fourths  of 
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the  crew  were  citizens  of  the  United  States ;  that  the  vessels  were 
inspected  by  the  proper  officer  of  the  customs,  naming  him  ;  and  that 
he  certified  to  the  sufficiency  of  their  outfit  according  to  law  ;  that  a 
regular  log-hook  was  kept  containing  the  entries  from  day  to  day ; 
that  the  log-book  was  duly  presented  to  the  collector  ;  and  that  the 
owners  or  agents  of  the  vessels  presented  also  the  certificates  required 
of  them. 

It  is  sufficient  to  say  of  this  position  that  the  claim  is  founded  upon 
certain  laws  of  Congress,  and  those  are  stated  in  the  petition.  The 
other  points  to  which  the  solicitor  refers  are  all  matters  of  proof;  and 
attached  to  the  deposition  of  Joseph  M.  Edmonds,  the  deputy  collector 
of  Portsmouth,  New  Hampshire,  are  official  copies  of  certificates  signed 
by  Nathaniel  R.  Folsom,  the  inspector,  that  each  of  the  vessels  was  sea- 
worthy ;  that  they  were  found  in  everything  suitable  for  the  cod 
fisheries ;  that  the  crews  were  sufficient  for  the  tonnage  ;  that  the 
master  and  three-fourths  of  the  crew  were  citizens  of  the  United 
States ;  and  that  in  all  respects  each  vessel  was  fitted  for  the  cod 
fisheries,  agreeably  to  the  provisions  of  law,  and  that  the  agreement 
between  the  master  and  fishermen  was  duly  executed  by  them  and  the 
owner  or  his  agent.  Edmonds  deposes,  that  each  of  the  vessels  was 
examined  by  an  officer  detailed  for  the  purpose  ;  that  they  were  found 
to  be  properly  fitted  for  cod  fishing,  according  to  law  and  the  regula- 
tions of  the  Treasury  Department ;  and  that  certificates  were  given, 
copies  of  which  have  been  above  mentioned.  Annexed  to  his  deposi- 
tion, also,  are  the  original  statements  of  Moses  Noble,  agent  for  each 
of  the  vessels,  of  the  time  of  sailing  and  returning  from  sea  of  each 
vessel,  and  his  affidavit,  proving  the  instrument  executed  by  the  fish- 
ermen, authenticated  by  the  custom-house  seal,  and  sworn  to  before 
the  deputy  collector  at  Portsmouth. 

An  objection  was  made  by  the  collector  to  the  payment  of  these 
bounties,  because  no  bg-book  was  produced  before  him,  as  required 
by  the  regulations  of  the  Treasury  Department.  To  show  that  it  was 
competent  for  the  department  to  require  the  production  of  a  log-book 
as  a  condition  precedent  to  the  payment  of  the  bounties,  the  United 
States  rely  on  the  case  of  The  United  States  vs.  Bailey,  9  Peters,  251. 
In  that  case  the  defendant  was  indicted  for  false  swearing  under  the 
3d  section  of  the  act  of  March  1,  1823,  ch.  165,  which  provides  for 
the  punishment  of  any  person  who  shall  swear  falsely  touching  the 
expenditure  of  public  money,  or  in  support  of  any  claim  against  the 
United  States.  The  indictment  was  for  swearing  falsely  in  an  affida- 
vit, in  support  of  such  a  claim,  under  the  act  of  July  5,  1832,  for 
liquidating  and  paying  certain  claims  of  the  State  of  Virginia.  The 
3d  section  directed  the  Secretary  of  the  Treasury  to  adjust  and  settle 
certain  claims  for  half-pay  under  that  act.  It  is  said  by  the  court : 
"  It  is  a  general  principle  of  law,  in  the  construction  of  all  powers  of 
this  sort,  that  where  the  end  is  required,  the  appropriate  means  are 
given.  It  is  the  duty  of  the  Secretary  to  adjust  and  settle  these 
claims,  and  in  order  to  do  so  he  must  have  authority  to  require  suit- 
able vouchers  and  evidence  of  the  facts  which  are  to  establish  the 
claim.'1  Upon  this  ground  it  was  held  that  the  Secretary  was  au- 
thorized to  require  an  affidavit  in  support  of  the  claim.    It  is  to  be 
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observed  that  the  act  of  Congress  did  not  prescribe  the  character  of 
the  proof,  Dor  upon  what  evidence  the  Secretary  should  adjust  and 
settle  the  claim.  It  was  consequently  his  duty  to  adopt  the  appro- 
priate means,  and  to  prescribe  the  necessary  regulations.  He  might 
require  legal  evidence,  by  which  is  ordinarily  understood  evidence 
under  oath.  The  decision  therefore  does  not  apply  to  a  case  where 
the  proof  has  been  already  pointed  by  an  act  of  Congress. 

The  case  of  the  Schooner  Harriet,  1  Story  C.  0.  R.,  252,  which 
has  been  referred  to,  was  a  libel  of  seizure  for  an  alleged  forfeiture, 
charging  that  the  owners  of  the  vessel  did,  by  fraud  and  deceit,  obtain 
the  allowance  provided  for  vessels  employed  in  the  fisheries,  contrary 
to  the  act  of  1823,  ch.  34.  It  appears  from  the  opinion  of  the  court, 
that  in  order  to  prove  that  the  vessel  was  absent  at  sea  for  the  period 
of  four  months,  a  certificate,  purporting  to  be  such  a  certificate  as  is 
required  by  the  7th  section  of  the  act  of  1813,  ch.  34,  wy  produced 
and  sworn  to,  and  on  this  certificate  the  allowance  was  paid.  The 
certificate  stated  the  particular  times  of  the  sailing  and  return  of  the 
Harriet  on  her  different  fares,  amounting  in  all  to  one  hundred  and 
thirty-one  days.  There  was,  however,  an  error  in  the  calculation, 
apparent  on  the  face  of  the  paper,  of  ten  days,  so  that  the  whole  period 
of  her  absence  was  only  one  hundred  and  twenty-one  days.  The  court 
therefore  held  that  it  was  manifest  that  she  was  not  entitled  to  the 
allowance  on  the  very  face  of  the  certificate,  and  it  was  further  held 
that  it  was  fraudulent.  To  show  the  manner  and  the  circumstances 
under  which  the  cetificate  was  made,  a  witness  was  introduced,  and 
an  almanac,  purporting  to  be  the  almanac  in  which  the  original  days 
of  the  sailing  and  return  of  the  Harriet  were  marked,  partly  in  pencil 
marks  of  B.  (Return)  and  S.,  (Sailing,)  and  dots  in  ink  against  cer- 
tain days  in  the  almanac,  as  being  the  very  days  of  S.  (Sailing)  and  R. 
(Return.)    It  was  held  that  this  was  not  in  anv  just  sense  a  journal. 

It  is  said  by  the  court  (p.  260)  "  the  true  duty  of  the  owner  and 
skipper  of  these  boats  and  vessels  is  to  keep  an  exact  journal  or  memo- 
randum of  the  actual  times  of  being  at  sea,  whether  whole  days  or 
parts  of  days,  and  thus  to  enable  the  collector,  or  other  officers  of  the 
customs,  to  ascertain  with  entire  exactness  the  time  passed  at  sea. ' ' 
This  is  undoubtedly  true  as  a  matter  of  convenience,  particularly 
where  numerous  fares  or  trips  are  made  in  the  course  of  the  fishing 
season.  But  the  remark  is  not  made  for  the  purpose  of  stating  that 
keeping  a  journal  is  necessary  in  order  to  entitle  the  party  to  the 
bounty ;  but  it  is  made  for  the  purpose  of  contrasting  it  with  the 
almanac  offered  in  evidence,  of  which  the  court  sav :  "  The  mere 
marking  or  mere  dotting  of  an  almanac,  which  might  be  exchanged  or 
altered  at  pleasure,  would  be,  and  could  be  no  just  or  sufficient  proof 
of  the  verity  of  the  marks  or  dots  therein,  as  expressing  the  true  times. 
If  any  document  of  this  sort  is  to  have  weight  as  an  original  journal 
or  memorandum  to  repel  suspicion  or  to  establish  verity,  it  must  be 
some  document  which,  in  its  nature  or  character,  like  a  log-book  kept 
ftt  sea,  should  contain  original  entries,  made  from  day  to  day,  and  be 
beyond  question  a  document  not  made  up  for  a  particular  purpose 
afterwards  upon  general  recollections  and  suggestions  of  the  parties 
i&  interest.    What  I  desire  to  say  is,  that  for  the  reasons  already 
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suggested,  the  almanac  already  produced  as  a  memorandum  of  the 
times  of  the  sailing  and  of  the  return  of  the  Harriet,  on  her  several 
voyages  or  fares,  is  not  a  satisfactory  document  to  relieve  the  case  from 
any  otherwise  well-founded  suspicions  of  bad  faith,  or  fraud,  or  deceit.'1 
Throughout  the  case  no  allusion  is  made  to  any  regulation  of  the 
Treasury  Department  requiring  the  production  of  a  log-book.  Now, 
when  an  act  of  Congress  makes  it  the  duty  of  the  Secretary  of  the 
Treasury  to  adjust  and  settle  certain  claims,  and  points  out  no  mode 
of  proving  them,  as  in  the  case  of  The  United  States  vs.  Bailey,  before 
referred  to,  it  may  well  be  that  he  is  to  prescribe  such  rules  and  modes 
of  legal  proof  as  appear  to  him  to  be  judicious.  But  where  an  act  of 
Congress  provides  that  a  sum  of  money  shall  be  paid  upon  the  pro- 
duction of  certain  proof,  the  Secretary  cannot  superadd  to  this  further 
proof  not  required  by  the  act.  This  would  be  to  give  him  the  power 
of  legislation,  and  that,  too,  upon  a  subject  upon  which  Congress  had 
already  legislated.  If  he  possesses  this  power,  so  do  all  the  other 
departments,  and  so  does  the  judiciary  ;  for  it  would  be  equally  com- 
petent for  them  to  say  that  they  would  not  consider  a  claim  as  valid, 
unless  evidence  were  produced  not  required  by  the  act.  The  7th  sec- 
tion of  the  act  of  July  29,  1819,  (3  Stat.  52,)  enacts,  that  before  the 
owner  of  a  vessel  receives  the  allowance  mentioned  in  the  act,  he  shall 
produce  to  the  collector  a  certificate  mentioning  the  days  on  which 
the  vessel  sailed  and  returned  on  her  different  voyages,  and  shall  make 
oath  to  its  truth,  and  certificates  in  accordance  with  this  provision 
are  among  the  papers  in  the  case.  The  inference  is  irresistible,  that 
upon  the  production  of  the  certificate  the  owner  is  entitled  to  the  allow- 
ance ;  and  it  is  equally  clear,  that  in  the  opinion  of  the  court  in  the 
case  of  the  schooner  Harriet,  if  there  had  been  no  fraud  in  the  certifi- 
cate nothing  further  would  have  been  required. 

Even  if  it  should  be  suppossed  that  the  production  of  the  log-books 
should  be  necessary  before  the  party  could  be  entitled  to  the  allowance, 
it  is  a  question  whether  their  absence  is  not  sufficiently  accounted  for. 
The  log-books  of  three  of  the  vessels,  the  Sardine,  the  Good  Hope,  and 
the  Delta,  are  produced  and  attached  to  the  deposition  of  Moses  Noble. 
The  non-production  of  the  log-books  of  the  remaining  four  vessels  is 
accounted  for  by  Noble  as  follows :  "In  two  of  said  four  vessels  log- 
book%were  kept ;  in  the  third  the  master  kept  a  log-book  in  an  almanac ; 
the  master  of  the  fourth  vessel  could  not  write,  and  kept  no  log-book. 
The  claims  for  bounties  being  suspended  at  the  Treasury  Department 
for  said  alleged  informalities  in  the  shipping  articles,  I  paid  no  atten- 
tion to  the  log-books  of  the  four  vessels  last  named,  and  those  which 
were  kept  have  become  lost,  and  I  am  unable  to  find  them.  One  of 
said  masters  has  moved  out  of  the  State,  and  the  present  residence  of 
another  of  them  is  unknown  to  me."  Now  there  is  no  reason  whys 
log-book  may  not  be  kept  in  an  almanac,  if  the  times  of  sailing  be 
denoted  with  sufficient  certainty,  so  as  not  to  be  liable  to  the  objections 
stated  in  the  case  of  the  schooner  Harriet.  Nor  can  we  suppose  that 
the  misfortune  of  a  master  in  being  unable  to  write  would  be  punished 
by  his  being  deprived  of  the  bounty  given  for  the  encouragement  of 
the  fisheries  and  seamen,  if  any  reliable  evidence  could  be  procured  of 
the  times  of  sailing  and  returning  from  other  sources. 
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Bnt  the  absence  of  the  log-books  was  not  relied  upon  by  the  depart- 
ment, aod  we  do  not  think  their  production  was  necessary  for  the 
n  aeons  above  stated .  It  is  unnecessary,  therefore,  to  determine  whether 
their  absence  is  sufficiently  accounted  for.  The  important  question 
presented  by  the  case  is  that  which  arises  about  the  construction  of  the 
instrument  containing  the  agreement  with  the  fishermen.  The  claim- 
ant, after  the  decision  of  the  collector  in  relation  to  the  log-books,  ap- 
pealed to  the  Secretary  of  the  Treasury,  who,  not  considering  the  ques- 
tion as  to  the  log-books  a  material  one,  decided  that  the  agreement 
was  defective. 

The  first  section  of  the  act  of  June  19,  1813,  enacts,  that  the  mas- 
ter of  any  fishing  vessel  shall  make  an  agieement  with  every  fisher- 
man, and  shall  in  such  agreement  express  whether  the  same  is  to 
continue  for  one  voyage  or  for  the  fishing  season,  and  shall  also  ex- 
press that  the  fish,  or  the  proceeds  of  such  fishing  voyage  which  may 
appertain  to  the  fishermen,  shall  be  divided  among  them  in  propor- 
tion to  the  quantities  or  number  of  said  fish  which  they  may  respect- 
ively have  caught.  The  7th  section  of  the  act  of  July  29,  1819, 
enacts,  that  the  owner,  previous  to  receiving  the  allowance  made  by 
the  act,  shall  produce  the  agreement  to  the  collector,  and  also  a  cer- 
tificate mentioning  the  days  on  which  the  vessel  sailed  and  returned 
on  the  several  voyages  or  fares  she  may  have  made.  The  8th  section 
enacts,  that  the  vessel  shall  not  be  entitled  to  the  allowance  made  by 
the  act,  unless  the  master  shall  make  an  agreement  with  each  fisher- 
man, according  to  the  act  of  June  19,  1813.  This,  it  may  be  re- 
marked, is  the  only  condition  precedent,  in  terms  required  by  the  act 
of  Congress.  This  last  mentioned  act  requires  that  the  agreement 
shall  express  whether  it  "is  to  continue  for  one  voyage  or  for  the 
fishing  season."  The  agreement  embodied  in  the  petition  states,  that 
the  vessel  id  "  to  be  employed  on  a  fishing  voyage  or  voyages,  to 

commence  on  the and  to  end  on  the ,  184    ."     This 

seems  to  be  a  literal  compliance  with  the  act.  By  this  a?t,  also,  the 
agreement  is  to  "  express  that  the  fish,  or  the  proceeds  of  such  fish- 
ing voyage  or  voyages  which  may  appertain  to  the  fishermen,  shall 
be  divided  among  them  in  proportion  to  the  quantities  or  number  of 
said  fish  which  they  may  respectively  have  caught."  The  agreeinent 
produced  is  expressed  to  be  "in  consideration  of  one-half  of  the 
number  of  fish  and  oil,  or  proceeds  of  said  voyage  or  voyages,  after 
the  shoreman's  share  is  deducted,  in  proportion  to  the  quantity  or 
number  of  fish  respectively  caught  and  oil  made."  By  this  agree- 
ment the  quantity,  which  in  the  words  of  the  act  "  may  appertain  to 
the  fishermen,"  is  one  half  the  proceeds  of  the  voyage,  and  the  ques- 
tion made  is  whether  this  quantity  is,  by  the  language  of  the  agree- 
ment, to  be  divided  among  the  master  and  fisherman  in  the  proportion 
mentioned  in  the  act.  The  words  "to  be  divided  among  us,"  or 
words  of  that  import,  are  omitted  ;  but  the  agreement  is  to  be  so  con- 
strued that  it  shall  have  a  meaning,  if  possible,  and  that  every  part 
shall  have  its  effect.  Unless  the  words  referred  to  are  understood,  all 
that  follows  in  relation  to  the  "  proportion"  is  entirely  without  mean- 
ing. Moreover,  the  agreement  expressly  provides  that  one  half  the 
proceeds  of  the  voyage  shall  belong  to  the  fishermen  in  proportion  to 
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the  quantity  of  fish  respectively  caught.  Now,  if  they  were  entitled 
to  the  proceeds  in  this  proportion,  of  course  the  proceeds  were  to  be 
divided  among  them  in  such  proportion.  We  do  not  think  that  any 
further  comment  on  the  subject  can  make  the  matter  more  clear  than 
this  statement  of  it. 

Our  opinion  is,  that  the  objection,  that  the  agreement  does  not  show 
by  whom  the  fish  were  to  be  caught,  is  untenable.  No  other  inference 
can  be  made  from  the  agreement  than  that  the  fish  to  be  divided 
among  the  fishermen  were  to  be  the  fish  caught  by  them.  It  certainly 
did  not  refer  to  other  fish  caught  by  other  persons  not  parties  to  the 
agreement. 

It  is  not  necessary  to  inquire  into  the  question  of  licen  s  to  these 
vessels,  as  the  solicitor  admits  they  were  licensed,  and  aives  any 
question  on  the  point.  We  find  the  facts  proved  necesaar  to  entitle 
the  claimant  to  the  allowances  prayed  for,  and  we  report  a  11  for  his 
relief  accordingly. 


S5th  Congress,  >   HOUSE  OF  REPRESENTATIVES.    (    Report 
lit  Session.     $  )  No.  386. 


LIEUTENANT  GEO.  A.  MAGRUDER, 

[To  accompany  Bill  H.  R.  C.  C.  No.  11.] 


May  14, 1858. 


Mr.  S.  8.   Marshall,  from  the  Committee  of  Claims,  submitted  the 

following 

REPORT. 

The  Committee  of  Claims  to  whom  was  re/erred  Bill  Ifo.  11,  from  the 
Court  of  Claims,  for  the  relief  of  George  A.  Magruder,  have  had  the 
same  under  consideration,  and  beg . lave  to  report : 

The  committee,  after  giving  to  this  case  all  the  consideration  which 
their  other  engagements  will  permit,  feel  compelled  to  dissent  from 
the  opinion  of  the  Conrt  herein.  The  facts  are  nearly  all  set  forth  in 
the  petition  of  the  claimant,  the  argument  of  the  Auditor,  and  the 
opinion  of  the  Court,  and  will  not  be  repeated  here  in  detail. 

It  is  shown  by  the  record  that  the  department  having  determined 
to  send  a  naval  force  to  the  East  Indies,  and  to  order  Commodore 
Read  to  command  it,  informed  him,  that  when  he  should  report  at 
Norfolk,  and  assume  the  command  of  the  frigate  Columbia,  he  would  be 
considered  as  in  command  of  the  squadron.  This  double  assignment 
of  duty  is  of  frequent  occurrence  in  the  naval  service.  A  full  comple- 
ment of  officers  was  at  the  same  time  ordered,  including  lieutenants. 
Commodore  Read,  having  assumed  the  command  of  the  Columbia  in 

Eorsuance  of  said  order,  applied  to  the  department  to  have  his  senior 
jeutenant,  G.  J.  Pendergrast,  appointed  an  "acting  commander ;" 
Lieutenant  Pendergrast  made  a  similar  request.  Commodore  Read 
thus  writes  to  the  Secretary  of  the  Navy  : 

U.  S.  Frigate  Columbia, 

Gosport,  April  2,  1838. 

Sir  :  Enclosed  you  will  receive  a  communication  from  Lieutenant 
Pendergrast,  which  he  has  requested  me  to  forward.     By  a  reference 
to  my  letter  of  the  25th  January,  you  will  perceive  that  I  anticipated, 
there  would  be  expectations  which  I  did  not  feel  myself  at  liberty  to 
gratify. 

Being  under  the  impression  that  no  acting  appointment  should  be 
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made,  unauthorized  by  the  honorable  the  Secretary  of  the  Navy,  by  a 
commanding  officer,  without  an  absolute  necessity  for  it,  I  made  known 
this  opinion  to  Lieutenant  Pendergrast,  and  told  him  that  as  such  a 
case  might  not  occur,  he  had  better  have  an  understanding  with  the 
department  on  the  subject. 

In  the  letter  above  referred  to  I  took  the  liberty  of  mentioning  the 
acting  appointments  made  by  Commodores  Ballard  and  Kennedy,  in 
the  hope  that  you  would  perceive  the  similarity  between  the  cases  of 
Lieutenants  Stribling  and  Pendergrast,  both  being  first  lieutenants 
of  ships  bearing  pennants ;  both  having  been  long  in  service,  and 
both  having  been  employed  in  the  same  service.  I  was  aware  that 
you  would  not  direct  such  appointment  to  be  made  before  sailing ;  bnt 
I  confidently  expected  that  you  would  grant  me  the  same  power  which 
was  acknowledged  by  the  approval  of  Commodore  Kennedy's  act.  I 
am  extremely  anxious  that  something  should  be  done  in  this  matter. 
Dissatisfaction  must  follow  disappointment,  and  create  an  unpleasant 
state  of  things  should  Mr.  Pendergrast  go  out  with  me. 

I  should  be  much  pleased  to  have  you  merely  intimate  that  on  leav- 
ing the  shores  of  the  United  States  I  might  give  Lieutenant  Pender- 
grast an  acting  appointment.  ♦  ♦  *  * 
With  great  respect,  I  am,  sir,  your  obedient  servant, 

GEO.  C.  READ. 

Hon.  Mahlon  Dickerson, 

Secretary  of  the  Navy. 

To  this  letter  the  commodore  received  the  following  reply : 

Navy  Department, 

April  11,  1838. 

Sir  :  Your  communication  of  the  2d  instant  is  received. 
I  cannot  authorize  an  acting  appointment  as  commander  to  be  con- 
ferred on  your  first  lieutenant ;  but  if  you  desire  it  I  shall  at  once 
order  another  captain  to  the  Columbia. 

In  the  case  of  the  North  Carolina,  to  which  you  allude,  this  de- 
partment has  given  no  sanction  to  the  acting  appointment ;  in  that 
of  Lieutenant  Ktribling  the^sanction  was  not  given  until  after  the 
return  of  the  Peacock,  and  then  it  was  under  very  peculiar  circum- 
stances, not  likely  soon  to  occur,  that  the  increased  pay  was  allowed. 

I  am,  respectfully,  yours, 

M.  DICKEB80N. 
Commodore  Geo.  C.  Bead, 

Commanding  U.  S.  Frigate  Columbia,  Norfolk. 

Here  we  have  the  full  recognition  of  the  fact,  by  Commodore  Bead, 
that  without  the  "  authority  of  department,"  or  in  case  of  "absolute 
necessity,"  he  had  no  power  to  confer  an  acting  appointment;  and, 
also,  the  positive  refusal  of  the  Secretary  to  confer  such  authority. 
The  commodore  was  tendered  a  captain  to  command  his  ship*  but  this 
he  declined,  preferring  to  retain  the  command  himself.  To  Lieutenant 
:.Pendergrast  the  Secretary  wrote  as  follows : 
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Navv  Department, 

April  11,  1838. 

Sir  :  In  reply  to  your  communication  of  the  30th  ultimo,  I  have  to 
inform  you  that  I  cannot  confer  on  you  the  acting  appointment  desired, 
especially  as  there  are  many  commanders  now  in  the  service  unemployed 
and  eager  for  orders. 

I  am,  respectfully,  yours, 

M.  DICKERSON. 
Lieutenant  G.  J.  Pendergrast, 

U.  8.  Frigate  Columbia,  Norfolk. 

One  reason  assigned  by  Mr.  Dickerson  for  refusing  the  acting 
appointment  was  that  there  were  many  commanders  in  the  service, 
but  unemployed,  though  drawing  their  pay.  He  did  not  deem  it 
proper,  under  such  circumstances,  to  swell  the  number  by  acting 
appointments.  The  same  reasoning  would  apply  with  equal  force  to 
the  grade  of  captain.  If  Commodore  Read  desired  it,  the  secretary 
offered  to  order  to  the  Columbia  another  captain,  but  this  offer  was 
not  accepted,  and  the  Columbia  sailed  on  her  voyage ;  Lieutenant 
Pendergrast  having  been  detached  from  her,  and  Lieutenant  Geo.  A. 
Magruder  (the  claimant)  ordered  in  his  place. 

Under  such  a  state  of  facts  your  committee  are  at  a  loss  to  conceive 
how  a  claim  could  arise  for  discharging  the  duty,  temporarily,  of  cap- 
tain on  board  the  Columbia,  unless  it  could  be  shown  that  there 
existed  an  "absolute  necessity"  for  it,  which  is  not  pretended  by 
either  the  claimant  or  the  Court.  The  aot  of  the  3d  of  March,  1835, 
says :  "  Officers  temporarily  performing  the  duties  of  those  of  a  higher 
grade  shall  receive  the  compensation  belonging  to  those  of  the  higher 
grade  while  actually  so  employed.' '  This  act,  properly  construed, 
unquestionably  means  merely  that  an  officer  performing  such  duties 
under  proper  authority  should  be  entitled  to  increased  pay,  and  not 
that  an  officer  should  perform  them  of  his  own  accord  or  under  incom- 
petent authority  and  then  claim  the  benefit  of  the  law.  Such  is  held 
to  be  the  proper  construction  of  the  act  by  the  Court  of  Claims.  Chief 
Justice  Gilchrist,  in  delivering  the  opinion  of  the  Court,  said :  "It 
would  be  unreasonable  to  hold  that  an  officer  might  perform  the  duties 
of  a  higher  grade  under  incompetent  authority,  and  then  claim  the 
benefit  of  the  act."  And  again:  "If  any  evidence  exists  which 
shows  that  although  he  actually  did  the  duty,  he  performed  it  under 
such  circumstances  as  would  render  it  unreasonable  and  contrary  to 
the  true  meaning  of  the  act  that  he  should  receive  additional  compen- 
sation, then  it  should  not  be  paid.*9 

It  is  a  singular  fact  that  the  Court  of  Claims  nowhere  pretend  that 
Lieutenant  Magruder  performed  the  duties  of  captain  of  the  Columbia 
under  "  competent  authority ;"  and  the  committee  are  of  the  opinion 
that  the  evidence  clearly  proves  that  if  performed  at  all,  they  were 
performed  without  competent  authority,  and  in  direct  violation  of  the 
regulations  of  the  Navy  Department.  Under  these  regulations,  and 
by  the  complement  table,  approved  by  the  President  February  3, 1838, 
there  could  be  but  one  captain  on  a  first  class  frigate  like  the  Columbia. 
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On  the  3d  of  December,  1841,  Mr.  Upshur,  then  Secretary  of  the 
Navy,  writes  that  "  Commodore  Bead  was  commander  of  the  frigate 
Columbia,  as  well  as  of  the  East  India  squadron,  on  his  late  cruise/' 
On  the  24th  of  March  last,  Secretary  Toucey,  in  a  communication 
addressed  to  the  chairman  of  your  committee,  stated  that  Commodore 
Bead  was  commander  of  the  Columbia,  and  was  borne  as  a  part  of  tie 
ship's  complement,  that  vessel  being  entitled  to  only  one  captain,  and 
added,  "  Nor  do  I  think,  under  the  circumstances  of  the  case,  he  could 
have  properly  devolved  the  command  of  that  vessel  on  him,  (Lieu- 
tenant Magruder.") 

Thus  it  is  shown  to  the  satisfaction  of  vour  committee,  that  Lieu- 
tenant  Magruder  never  had  such  authority  to  perform  the  duties  of 
captain  or  commander  of  the  Columbia  as  to  entitle  him  to  receive  the 
compensation  claimed. 

It  is  true  that  for  several  months  during  the  cruine  of  the  Colum- 
bia Commodore  Bead  was  absent  from  his  ship,  on  shore,  and  that 
during  that  period  the  duties  of  captain  of  the  ship  necessarily  de- 
volved upon  the  claimant. 

The  following  certificate  from  Commodore  Bead  explains  the  cir- 
cumstances of  nis  absence  from  the  Columbia,  and  why  he  "  was 
obliged  to  leave  to  the  senior  lieutenant,  Mr.  Magruder,  the  perform- 
ance of  the  duties  of  the  ship." 

"I  certify  that  the  frigate  Columbia,  under  my  command,  entered 
the  waters  of  China,  and  remained  in  the  same  from  27th  April  to  8th 
August ;  and  that  during  the  period  embraced  by  those  dates  I  was 
obliged  to  be  much  on  shore,  the  communication  between  which  and 
the  ship  inconvenient ;  and  I  further  certify  that  my  absence  from 
the  ship  was  necessary  daring  a  large  portion  of  the  above  time,  on  ac- 
count of  the  unsettled  state  of  affairs  at  Canton,  and  the  danger  that 
menaced  our  citizens,  there  being  afforded  a  better  opportunity  of 
knowing  what  was  passing  and  of  communicating  with  Canton ;  that 
during  my  detention  in  China  my  attention  was  so  much  occupied  with 
the  affairs  of  our  merchants  that  I  was  obliged  to  leave  to  the  senior 
lieutenant,  Mr.  Magruder,  the  performance  of  the  duties  of  the  ship, 
and  that  he  did  perform  all  the  duties  that  a  captain  would  have 
done,  had  there  been  one  attached  to  my  command. 

"GEO.  C.  BEAD. 

"Philadelphia,  December  11,  1841." 


The  implication  here  is  that  during  the  time  not  embraced  in  the 
certificate  Mr.  Magruder  did  not  perform  the  duties  of  captain. 
During  the  commodore's  absence  on  shore,  he  says  he  "was  otiigd 
to  leave  to  Mr.  Magruder  the  performance  of  the  duties  of  the  ship/' 
and  for  this  service  Lieutenant  Magruder  did  receive  the  full  pay  of  a 
captain. 

It  is  contended  that  Commodore  Bead  was  not  the  captain  of  the 
Columbia  during  this  cruise,  but  only  captain  in  command  of  the 
whole  squadron,  and  in  support  of  this  position  the  following  certifi- 
cate of  Commodore  Bead  has  been  recently  filed  with  the  papers : 
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"I  certify  that  my  position  was  that  of  commander-in-chief  of  the 
United  States  naval  forces  in  the  East  Indies,  and  not  captain  of  a 
single  ship,  and  that  I  received  no  order  from  the  department  direct- 
ing me  to  perform  the  duties  of  captain  of  the  frigate  Columbia. 

"  GEO.  C.  READ. 

"Philadelphia,  March  13,  1858." 


This  last  certificate,  and  that  of  February  3,  1855,  printed  in  peti- 
tion of  claimant,  cannot,  in  the  opinion  of  your  committee,  overrule 
the  order  and  direction  of  the  Navy  Department,  if,  indeed,  it  is  re- 
concilable with  the  purport  of  that  given  by  Commodore  Bead  on  the 
11th  December,  1841,  in  which  he  singles  out  the  period  when  he 
was  on  shore,  and  when  he  "  was  obliged  to  leave  to  the  senior  lieu- 
tenant" the  performance  of  the  duties  of  the  ship.  But  without  com- 
menting upon  the  character  and  effect  of  these  several  certificates,  it 
is  sufficient  for  your  committee  to  know  that  the  government  regarded 
Commodore  Bead  as  being  in  command  of  the  Columbia,  and  that  by 
the  orders  under  which  he  sailed  it  was  his  duty  to  act  as  such  when 
on  hoard  ;  nor  can  the  official  statements  and  records  of  the  Navy  De- 
partment be  rebutted  by  the  mere  certificate  of  any  officer  acting 
tinder  its  direction.  The  Secretary  of  the  Navy  says  that  Commodore 
Read  was  in  command  of  the  Columbia,  and  "  was  borne  as  a  part  of 
the  ship's  complement." 

The  committee  do  not  here  make  an  issue  with  the  Court  of  Claims 
on  the  construction  which  that  Court  places  upon  the  act  of  Congress 
on  which  this  claim  is  based.  But  with  all  due  respect  it  is  submitted, 
that  the  Court  has  taken  for  granted  facts  not  established  by  the  tes- 
timony, and  have  overlooked  the  controlling  fact  that  there  was,  at 
the  time  covered  by  the  petitioner's  present  claim,  on  board  the  Co- 
lumbia a  captain,  whose  duty  it  was  to  discharge  the  labors  and  take 
upon  himself  the  responsibilities  of  that  office ;  and  consequently  that, 
according  to  the  construction  which  the  Court  places  upon  the  act,  no 
inferior  officer  could  properly  discharge  those  duties  so  as  to  entitle 
him  to  the  additional  compensation. 

The  committee,  therefore,  report  back  the  bill  from  the  Court  of 
Claims,  with  a  recommendation  that  it  do  not  pass. 


Navy  Department, 
March  24,  1858. 

Sir  :  I  have  the  honor  to  return  herewith  the  papers  submitted  to 
the  department,  with  your  letter  of  the  8th  instant,  in  relation  to  the 
claim  of  George  A.  Magruder  to  the  pay  of  a  captain  while  attached 
to  the  United  States  frigate  Columbia,  in  1838-'39-'40. 

I  am  requested  in  your  letter  to  furnish  any  information  in  the  pos- 
session of  the  department  bearing  upon  the  claim,  and  to  state  "who 
was  recognized  by  the  department  as  being  in  command  of  the  United 
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States  frigate  Columbia,  from  the  8th  April,  1838,  to  the  28th  of  Jane, 
1840  ;  and  whether,  under  the  circumstances  surrounding  the  case  as 
shown  by  the  record,  Captain  Bead  could  have  properly  devolved  the 
command  of  his  ship  upon  Lieutenant  George  A.  Magruder,  the 
present  claimant." 

It  is  shown  by  the  record  that  the  department,  having  determined 
to  send  a  naval  force  to  the  East  Indies,  and  to  order  Commodore  Bead 
to  command  it,  informed  him  that  when  he  should  report  at  Norfolk, 
and  assume  the  command  of  the  Columbia,  he  would  be  considered  as 
in  command  Qf  this  force.    A  copy  of  this  letter,  dated  September  11, 

1837,  is  herewith  enclosed. 

January  25, 1838,  Commodore  Bead  requested  authority  to  give  the 
first  lieutenant  of  the  Columbia,  Mr.  Pendergrast,  an  appointment  as 
lieutenant  commandant  of  that  vessel.  This  request  was  not  granted ; 
the  department  replying  that  a  new  table  of  complements  had  just 
been  adopted,  a  copy  of  which  would  be  sent  to  him  in  a  few  days  for 
his  guidance  on  the  subject.    A  copy  of  this  letter,  dated  February  3, 

1838,  is  also  inclosed  herewith. 

This  complement  table,  approved  January  20,  1838,  was  sent  to 
Commodore  Bead.  It  allowed  to  a  first  class  frigate  (the  rate  of  the 
Columbia)  one  captain  only,  and  no  commander  or  lieutenant  com- 
mandant ;  and  provided  that  where  a  commander  of  a  squadron  was 
also  the  commander  of  a  particular  ship  he  was  to  be  borne  as  a  part 
of  that  ship's  complement. 

However,  in  March,  1838,  Lieutenant  Pendergrast  applied  to  the 
department  for  an  appointment  as  acting  commander  of  the  Columbia, 
and  the  application  was  forwarded  and  urged  by  Commodore  Bead. 
The  department  declined  to  make  or  to  authorize  the  appointment- 
stating  to  Lieutenant  Pendergrast  that  there  were  a  number  of  unem- 
ployed commanders  eager  for  orders ;  and  to  Commodore  Bead  that 
another  captain  would  be  ordered  to  the  Columbia,  if  he  desired  it. 
Whereupon  Lieutenant  Pendergrast  was  detached,  at  his  own  request, 
from  the  ship,  and  Lieutenant  Magruder  ordered  in  his  place. 

The  Columbia  sailed  from  Norfolk  for  the  East  Indies  in  May, 
1838,  and  returned  to  Boston  in  June,  1840.  Lieutenant  Magruder 
afterwards  presented  a  claim  to  the  Fourth  Auditor  of  the  treasury 
for  pay  as  captain  of  the  Columbia  during  the  cruise,  who  requested 
to  be  informed  by  the  department  whether  Commodore  Bead  was  com- 
mander of  the  frigate  Columbia,  or  commander  of  the  squadron  only. 
The  department  replied  that  he  was  commander  of  the  Columbia  as 
well  as  of  the  East  India  squadron  on  his  late  cruise.  Copies  of  these 
letters  are  herewith  transmitted,  dated  December  3,  1841.  Commo- 
dore Bead  was,  therefore,  borne  as  a  part  of  the  Columbia's  comple- 
ment, and  she  was  entitled  to  but  one  captain. 

There  is  no  evidence  on  file  of  Commodore  Bead  having  requested 
permission  of  the  department  to  confer,  or  that  he  did  confer  of  his 
own  authority,  an  acting  appointment  as  captain,  commander,  or  lieu- 
tenant commandant  of  the  Columbia  upon  Lieutenant  George  A.  Ma- 
f  ruder.  Nor  do  I  think,  under  the  circumstances  of  the  case,  he  coma 
ave  properly  devolved  the  command  of  that  vessel  upon  him.  To 
have  conferred  an  acting  appointment  as  commander  upon  him  would 
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• 
have  been  in  direct  opposition  to  the  views  and  intentions  of  the  de- 

Sartment,  as  expressed  upon  the  subject  in  the  case  of  Lieutenant  Pen- 
ergrast. 
I  am,  very  respectfully,  your  obedient  servant, 

ISAAC  TOUCET. 
Hon.  S.  S.  Marshall, 

Chairman  of  the  Committee  of  Claims,  House  of  Reps. 


Navy  Deparpment,  September  11, 1837. 

Sir  :  Tour  letter  of  the  8th  instant  is  received.  Before  you  shall 
proceed  to  Norfolk  you  will  be  informed  of  the  sloop-of-war  and  the 
commander  that  will  be  appointed  to  serve  under  your  direction  in  the 
East  Indies  ;  and  on  your  reporting  to  Commodore  Warrington,  and 
assuming  the  command  of  the  Columbia,  you  will  be  regarded  as  com- 
mander of  the  naval  force  to  be  employed  in  the  East  Indies. 

I  am,  respectfully,  yours, 

M.  DICKERSON. 
Captain  Geo.  C.  Read, 

United  States  Navy,  Philadelphia. 


Navy  Department,  February  3,  1838. 

Sir:  In  reply  to  your  letter  of  the  25th  ultimo  in  behalf  of  Lieu- 
tenant Pendergrast  for  the  appointment  of  lieutenant  commandant 
on  board  the  Columbia,  I  have  to  inform  you  that  a  new  table  of  com- 
plements has  just  been  adopted,  and  is  now  in  the  hands  of  the  printer. 
It  will  be  forwarded  to  you  in  a  few  days,  and  will  show  the  grades 
and  complements  of  officers,  &c,  to  which  the  Columbia  and  the 
John  Adams  will  be  entitled,  and  by  which  you  will  be  guided  on  the 
subject. 

I  am,  respectfully,  yours, 

M.  DICKERSON. 
Commodore  Geo.  C.  Read, 

Commanding  United  States  Frigate  Columbia,  dec,  Norfolk. 


Treasury  Department, 
Fourth  Auditor's  Office,  December  3,  1841. 

Sir  :  By  a  regulation  annexed  to  the  tablo  of  complements  approved 
hy  the  President  on  the  20th  of  January,  1838,  it  is  declared  that, 
"  when  the  commander  of  a  squadron  is  also  the  commander  of  a  par- 
ticular vessel,  he  is  to  be  borne  as  a  part  of  her  complement."  I  have 
the  honor  to  request  that  you  will  inform  me  whether  Commodore 
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Bead,  in  his  late  cruise  to  the  East  Indies,  was  commander  of  the 
frigate  Columbia  or  commander  of  the  squadron  only,  and,  therefore, 
not  forming  a  part  of  her  complement ;  a  claim  having  been  presented 
to  this  office  which  is  considered  as  depending  upon  the  determination 
of  that  question. 
I  have  the  honor  to  be,  sir.  very  respectfully,  your  obedient  servant, 

A.  0.  DAYTON. 
Hon.  Abel  P.  Upshur, 

Secretary  of  the  Navy. 


Navy  Department, 

December  3,  1841. 

Sir  :  In  reply  to  the  inquiry  in  your  letter  of  this  day,  you  are  in- 
formed that  Commodore  Bead  was  commander  of  the  frigate  Columbia, 
as  well  as  of  the  East  India  squadron,  on  his  late  cruise. 
I  am,  respectfully,  sir,  your  obedient  servant, 

A.  P.  UPSHUB. 
A.  0.  Dayton,  Esq., 

Fourth  Auditor. 


35th  Congress,  )    HOUSE  OF  REPRESENTATIVES.     $  Report 
M  /Session,     \  I  No.  387. 


GARDNER  &  VINCENT  ET  AL. 

[To  accompany  Bill  H.  R.  No.  669.] 


Mat  14, 1858. 


Mr.  Goodwin,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  were  referred  the  claims  of  Gardner 
<t  Vincent,  A.  S.  Gardner,  A.  F.  Holmes,  G.  B.  Murfey,  0.  C. 
Carlton,  N.  E.  Crittenden,  0.  A.  Brooks  &  Co.,  and  W.  Bingham 
A  Co.,  praying  compensation  for  certain  goods  furnished  the  marine 
hospital  at  Cleveland,  Ohio,  have  had  the  same  under  consideration, 
and  beg  leave  to  repwi: 

The  evidence  shows,  beyond  a  doubt,  that  these  several  parties 
furnished  various  materials  for  the  completion  of  the  marine  hospital 
at  Cleveland.  Ohio,  in  the  year  1851.  Mr.  Coon,  the  late  superin- 
tendent, certifies  to  this  fact.  He  says :  i  €  These  goods  *  *  *  * 
were  furnished  for  the  use  of  the  United  States  marine  hospital  under 
my  direction,  as  agent  for  the  government.  All  of  said  goods  were 
need  in  preparing  said  hospital  for  the  reception  of  patients,  under  in- 
structions to  me  from  the  Secretary  of  the  Treasury.  The  prices 
stated  in  said  accounts  were  proper  and  reasonable,  and  said  accounts 
have  never  been  paid."  This  statement  is  sworn  to  by  Mr.  Coon, 
and  the  reason  given  for  not  paying  the  accounts  is  that  the  appro- 

5 nation  ran  out  before  they  were  paid.  Your  committee  have  no 
oubt  the  goods  for  which  the  claimants  now  seek  to  be  paid  were  re- 
ceived and  appropriated  by  the  government,  and  they  therefore  report 
the  accompanying  bill,  and  recommend  its  passage. 


35th  Congress,  )   HOUSE  OF  REPRESENTATIVES.   J  Report 
l»t  Session.     <  /No.  388. 


LIEUTENANT  LOOMIS  L.  LANGDON. 

(To  aooompuiy  Bill  H.  B.  No.  570.] 


Mat  14,  1868. 


Mr.  Qoodwdt,  from  the  Committee  of  Claims,  submitted  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  Loomis 
L.  Langdon,  "praying  to  be  refunded  the  amount  of  certain  moneys 
stolen  from  his  custody  at  Brownsville,  Texas,"  have  had  the  same 
under  consideration,  and  beg  leave  to  report: 

In  the  month  of  May,  1857,  the  assistant  commissary  of  subsistence 
United  States  army,  stationed  at  Brownsville,  Texas,  was  ordered 
away  from  that  post  and  Lieutenant  Loomis  L.  Langdon,  of  the  1st 
artillery,  appointed  to  discharge  the  duties  as  acting  assistant  com- 
missary of  subsistance,  and  as  such  took  charge  of  the  government 
funds.  The  following  affidavit,  made  and  sworn  to  by  Lieutenant 
Langdon  himself,  details  the  particulars  of  the  robbery : 

"  On  the  morning  of  the  24th  of  October,  between  the  hours  of 
three  and  five,  my  iron  safe  was  opened  by  some  person  or  persons,  at 

{>resent  unknown,  and  the  sum  of  $1,176  66  of  public  funds,  be- 
onging  to  the  subsistence  department  of  the  United  States  army, 
stolen  therefrom. 

"  The  key  of  this  safe  I  always  kept  in  my  possession  in  my  trunk, 
and  the  trunk  key  I  carried  with  me.  As  soon  as  I  heard  of  the 
robbery  I  opened  my  trunk  and  found  the  safe  key  there.  I  always 
opened  and  closed  the  safe  myself. 

"  The  safe  had  been  formerly  kept  in  the  quartermaster's  building, 
but,  not  deeming  it  secure  there,  I  had  it  removed  to  the  office,  a  small 
room  in  the  front  of  the  commissary  store-house.  This  building  i* 
about  five  rods  from  the  guard-house,  with  the  office  windows  and  door 
nearest  the  office  looking  out  on  the  most  frequented  part  of  the  gar- 
rison* The  office  door  is  an  inner  one.  The  store-house  is  under 
charge  of  the  guard,  and  the  sentinel  on  No.  1  walks  within  a  few  feet 
of  the  office  and  in  front  of  it. 

"  On  the  morning  of  the  robbery,  about  one  o'clock,  a  fire  broke  out 
in  Brownsville,  which  is  near  Fort  Brown.    The  fire,  distant  from  the 
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Juard-house  about  thirty-fire  rode,  raged  so  violently  that  it  was 
eemed  essential  to  the  safety  of  the  town  to  send  the  troops  to  aid  the 
citizens.  By  order  of  the  commanding  officer,  the  whole  command, 
with  the  exception  of  the  guard,  was  absent,  and  the  garrison,  there- 
fore, unusually  exposed  to  the  numerous  thieves  in  the  vicinity. 

"  The  garrison  and  town  of  Brownsville  have  so  often  been  the  scene 
of  robberies  that  unusual  precautions  have  to  be  taken  against  thieves. 
I  mention  this  to  show  what  a  bad  neighborhood  this  is  for  the  security 
of  property.  Scarcely  a  week  passes  without  a  robbery  being  com- 
mitted in  town. 

"  Disbursing  officers  at  this  post  .have  three  times  before  been 
robbed,  and  in  spite  of  sentinels  almost  at  their  very  doors.  The 
officers'  quarters  have  been  entered  and  their  property  stolen.  Du- 
ring the  fire  ninety-five  kegs  of  powder  exploded,  increasing  the  ex- 
citement by  the  loss  of  several  valuable  lives,  and  materially  injuring 
all  the  buildings  in  the  vicinity.  In  the  garrison  the  doors  and  win- 
dows of  the  different  store  houses  were  violently  thrown  open  in  spite 
of  iron  fastenings.  The  thieves  took  advantage  of  the  facilities  afforded 
by  the  explosion  and  the  absence  of  the  whole  command  at  the  fire 
to  rob  me.  The  guard,  perhaps,  unconsciously  partaking  of  the  gen- 
eral excitement,  had  their  attention  drawn  off  their  duty  in  some  de- 
{jree.  The  command  saved  the  town  by  working  at  the  fire  till  day- 
ight,  and  thus  for  six  hours  the  garrison  was  almost  untenanted. 

"  Every  precaution,  with  the  means  furnished  me  by  government, 
was  taken  by  me  to  secure  the  property  entrusted  to  my  care. 

"  I  had  removed  the  safe  from  the  place  where  it  had  been  formerly 
kept  by  the  officer  in  charge  of  it,  not  deeming  it  secure,  and  placed 
it  in  the  office  where  the  sergeant  could  sleep  by  it,  and  where  the  office 
in  which  it  was  placed  would  be  under  the  eyes  of  the  guard. 

"  The  only  night  the  sergeant  left  it  was  the  night  of  the  fire,  and 
then  only  at  intervals  to  work  with  the  rest  of  the  command.  During 
one  of  these  intervals  the  money  was  taken.  As  I  always  kept  the  key 
in  my  own  possession,  the  thieves  could  not  have  obtained  an  im- 
pression from  it. 

"  LOOMIS  L.  LANGDON, 
2d  Lieut.  1st  AH.  A.  A.  C.  8" 

*   Sworn  to  and  subscribed  before  me,  on  this  4th  day  of  November, 

1857. 

GEO.  DYE, 
Mayor  of  the  City  of  Brownsville. 

From  this  statement  of  Lieut.  Langdon  it  is  clear  to  your  commit- 
tee that  he  should  not  be  held  responsible  for  the  lost  mony,  as  he 
used  every  means  allowed  him  by  the  Government  to  protect  and 
guard  it.  But  the  evidence  filed  in  the  case  fully  corroborates  the 
statement  of  Lieut.  Langdon.  John  Byrne,  acting  commissary  ser- 
geant, testifies  as  follows : 

4 'I,  John  Byrne,  acting  commissary  sergeant  company  L,  1st  artil- 
lery, do  hereby  testify  that,  on  the  night  of  the  23d  October,  1857, 1 
.went  to  bed  about  the  hour  of  11  o'clock  of  the  aforesaid  night,  and 
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remained  in  bed  until  I  was  started  out  of  sleep  by  an  explosion  which 
occurred  about  12  or  12J  o'clock  in  the  town  of  Brownsville.  I  dressed 
myself  and  went  down  town  with  a  portion  of  my  command  to  aid 
and  assist  in  extinguishing  the  fire ;  also  to  save  property  with  my 
fellow  soldiers,  who  were  also  assisting  to  slacken  the  fury  of  the 
flame*  I  remained  at  work  until  about  3  o'clock,  when  a  vague  pre- 
sentiment came  into  my  mind,  which  at  that  time  I  could  not  account 
for.  I  came  in  from  town  and  unlocked  the  commissary  door,  lit  a 
candle,  and  remained  about  three  or  five  minutes  in  the  office.  I  saw 
everything  undisturbed.  I  went  to  the  fire  again  (locking  the  door 
after  me)  and  remained  there  until  there  was  about  half  an  hour  of 
light.  I  unlocked  the  door  again  and  went  to  bed,  being  weary  after 
the  night's  exertion.  I  did  not  look  around  in  the  office.  I  was 
about  fifteen  minutes  in  bed,  when  one  of  the  soldiers  called  for  me  to 
get  bread.  I  got  up  and  unlocked  the  door  and  admitted  him.  I  no- 
ticed some  papers  lying  near  the  safe.  On  my  approach  thereto  I  per- 
ceived, also,  a  small  drawer  lying  on  the  floor.  The  safe  being  mostly 
closed,  catching  hold  of  the  knob  and  drawing  the  door  open,  I  then 
saw  the  safe  was  robbed.  In  the  aforesaid  drawer  I  got  fifty  dollars 
in  a  small  envelope.  I  picked  up  and  fetched  them  to  Lieut.  Loomis 
L.  Langdon,  1st  artillery  A.  A,  C.  S.,  and  reported  the  circumstan- 
ces to  him. 

"JOHN  BYRNE, 
Acting  Comm'y  Sergeant  Co.  L  1st  Art." 

Sworn  to  and  subscribed  before  me,  at  my  office,  on  this  28th  day  of 
October,  1857. 

GEO.  DYE, 
Mayor  of  the  City  of  BrotvnsvtHe. 

At  the  request  of  Lieut.  Langdon  the  commanding  officer  ordered  a 
hoard  of  survey,  composed  of  Surgeon  William  8.  King  and  Captain 
Samuel  E.  Dawson,  1st  artillery,  "  to  examine  minutely  into  the 
circumstances  of  the  robbery."  This  board  sat  on  the  25th  of  October, 
the  day  after  the  robbery,  and  after  an  investigation  reported  the  facts 
substantially  in  every  particular  as  stated  by  Lieut.  Langdon  and 
Sergeant  Byrne.  This  finding  was  approved  by  F.  Taylor,  major  and 
brevet  colonel  commanding.  The  evidence  also  shows  that  Lieut. 
Langdon  did  everything  in  his  power  to  recover  the  stolen  money,  but 
failed ;  and  he  now  asks  to  be  relieved  of  the  loss  which  stands  charged 
against  him  at  the  Treasury  Department.  Your  committee  do  not 
think  that  the  same  strictness  should  be  observed  towards  officers 
upon  whom  responsibilities  has  been  devolved  without  any  agency 
upon  their  part,  as  towards  those  who  enter  the  public  service  under 
an  engagement  to  take  charge  of  and  protect  the  public  money.  In 
this  case,  however,  the  showing  of  Lieut.  Langdon  is  very  full,  and 
in  their  opinion  fully  exonerates  him  from  censure  or  responsibility, 
and  they  therefore  report  the  accompanying  bill  for  his  relief,  and 
reocommend  its  passage. 


35m  Cokorkss,  )   HOUSE  OF  REPRESENTATIVES.    $    Report 
1st  Session.     \  )  No.  389. 


JOSEPH  McCLURE— ADMINISTRATOR  OP. 

[To  Mcompany  Bill  H.  R.  No.  571.] 


Mat  14, 1858. 


Mr.  Goodwin,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims ,  to  whom  was  re/erred  the  "petition,  of  David 
McClure,  administrator  of  Joseph  McClure,'9  have  had  the  same  un- 
der consideration  and  beg  leave  to  report : 

The  annexed  report  from  the  Committee  on  Military  Affairs  explains 
the  facts  in  relation  to  the  recovery  of  the  judgment  against  the  said 
Joseph  McClure  in  favor  of  the  United  States  government.  This 
report  was  accompanied  with  a  hill  refunding  to  the  claimant  the 
original  amount  of  said  judgment,  which  bill  was  passed  by  the  34th 
Congress.  The  amount  of  said  judgment  was  paid  to  the  said  admin- 
istrator, who  now  claims  that  he  is  entitled  to  receive  the  interest  on 
the  amount  of  the  judgment  he  paid  to  the  United  States  from  the 
time  he  paid  the  same.  While  the  committee  have  decided  against 
allowing  the  claim  for  interest,  they  find  that  the  judgment  was  col- 
lected by  the  government  with  interest,  and  that  the  United  States 
received  on  said  judgment  interest  to  the  amount  of  $107  64,  which 
interest,  thus  received  by  the  government  and  paid  by  said  McClure, 
has  not  been- refunded.  The  committee  believe  that  all  of  the  money 
wrongfully  collected  on  this  judgment  by  the  government  should  be 
refunded ;  that  said  interest  should  be  paid  to  the  estate  of  the  said 
Joseph  McClure  ;  and  they  report  a  bill  for  that  purpose  and  recom- 
mend its  passage. 

"  Mr.  Williams,  from  the  Committee  on  Military  Affairs,  made  the 

following  report : 

11  The  Committee  on  Military  Affairs,  to  whom  was  referred  the  memorial 
of  David  McClure,  administrator  of  Joseph  McClure,  praying  the 
reimbursement  of  moneys  paid  by  the  said  Joseph  McClure,  as  pay- 
master  of  Colonel  Warren's  regiment  New  York  militia,  war  of  1812, 
respectfully  report : 

"It  appears  from  the  evidence  that  Joseph  McClure,  as  the  paymaster 
of  the  said  regiment,  received  money  to  pay  off  his  regiment ;  that  he 
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In  regard  to  the  interest,  it  is  believed  to  hare  been  settled  by  Con- 

Sress,  in  its  action  on  similar  claims,  that  in  cases  where  the  amount 
ue  is  clearly  ascertained  and  admitted  by  the  government,  and  pay- 
ment is  delayed  for  want  of  appropriation,  it  should  be  allowed. 

It  appears,  from  a  statement  of  Colonel  Abert,  chief  of  the  Bureau 
of  Topographical  Engineers,  dated  Jane  11, 1856,  that  this  claim  was 
then  admitted  to  be  due,  and  the  committee  have  agreed  that  interest 
should  be  allowed  from  that  date,  and  they  report  a  bill  accordingly. 


35th  Congress,  )    HOUSE  OF  REPRESENT ATIVES.    J   Report 
1st  Session.     $  \  No.  391. 


ROBERT  KIRKHAM. 


Mat  14, 1858. 


Mr.  Goodwdt,  from  the  Committee  of  Claims,  submitted  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  were  re/erred  (he  petition  and 
papers  in  support  of  the  daim  of  Robert  KirJcham,  have  had  the 
same  under  consideration,  and  beg  leave  to  report : 

The  petitioner  claims  damages  for  depredations  committed  by  the 
troops  of  the  United  States  upon  petitioner's  farm,  "  in  the  year  1837 
or  thereabouts. ' '  Petition  alleges  "that  said  troops  mainly  committed 
a  great  many  depredations  upon  the  property  and  stock  of  yonr  peti- 
tioner in  felling  of  timber,  burning  of  rails,  the  destruction  of  grow- 
ing crops,  the  removal  of  houses,  the  killing  of  cattle,  hogs,  and  other 
stock/9  The  evidence  submitted  in  the  case  perhaps  barely  sustains 
the  allegation  of  losses,  but  does  not  establish  the  fact  that  the  depre- 
dations were  committed  by  the  government  troops  so  as  to  make  the 
government  liable  therefor.  On  this  point  the  evidence  is  too  slight 
and  unsatisfactory,  and  your  committee  therefore  report  back  the 
petition,  and  ask  to  be  discharged  from  its  further  consideration. 
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CAPTAIN  L.  W.  BROADWELL. 

[To  accompany  Bill  H.  R.  No.  373.] 


Mat  14, 1858. 


Mr.  Davidson,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  Lewie 
H.  Broadwell,  "praying  for  compensation  for  carrying  the  mails," 
have  had  the  same  under  considers  ion  and  beg  leave  to  repoti : 

Captain  Broadwell  alleges  that  in  the  year  1854,  being  in  command 
of  the  steamboat  P.  H.  Kimball,  plying  as  a  regular  packet  between 
New  Orleans  and  other  points  on  the  Mississippi  river,  as  far  up  as 
Grand  Lake,  in  the  State  of  Arkansas,  and  finding  that  the  residents 
at  many  landings  and  towns  between  Vicksburg  and  Grand  Lake  were 
without  the  means  of  mail  communication,  he  did,  at  the  request  and 
urgent  solicitation  of  the  residents  of  the  points  mentioned,  and  for 
their  accommodation  and  convenience,  take  on  board  his  steamer  and* 
transport  mails  and  mail  matter,  delivered  to  him  for  that  purpose  by 
the  postmasters  of  Vicksburg,  Milliken's  Bend,  Brunswick  Point,  Pe- 
can Grove,  Tullula,  Lake  rrovidence,  Ashton,  and  Princeton ;  and 
that  he  generally  paid  the  drayage  on  the  mails  to  and  from  his- 
steamer  to  the  post  office  at  Vicksburg,  received  and  delivered  there; 
This  service,  petitioner  alleges,  was  continued,  without  intermissionr 
from  the  4th  day  of  September,  1854,  to  the  17th  day  of  April,  1857, 
when  it  was  given  up,  and  the  Post  Office  Department  employed 
Captain  Porterfield,  extending  his  contract  to  Napoleon.  This  ser- 
vice, Captain  Broadwell  alleges,  was  performed  "  under  the  employ- 
ment of  the  postmasters  at  Vicksburg,  Grand  Lake,  and  the  interme- 
diate offices,  but  there  being  no  contract  with  the  government  the 
Post  Office  Department  is  without  authority  to  compensate  him,  and 
he  asks  remuneration  at  the  hands  of  Congress. 

Upon  a  very  careful  examination  of  the  facts  involved  in  this  case*, 
your  committee  find  the  declarations  of  the  petitioner  fully  sustained' 
by  the  evidence.  Vouchers  are  filed  showing  the  payment  of  various* 
sums  of  money  by  Captain  Broadwell  for  the  drayage  on  the  United* 
States  mails.    These  vouchers  are  in  the  following  form : 
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ViCKSBUBCt,  January  1, 1867. 

Received  of  Captain  L.  W.  Broadwell  twenty-five  dollars  in  fall 
for  drayage  on  mails  from  post  office  to  his  boats  and  back. 
$25  WM.  POBTEBFIELD, 

if  ail  Agent. 

These  Touchers  show  that  the  mails  were  regularly  received  and 
delivered  by  Captain  Broadwell,  and  the  drayage  on  them  paid  oat 
of  his  own  pocket. 

The  mail  agent,  Mr.  Porterfield,  and  the  postmaster  at  Yickstmrg, 
give  the  following  certificate : 

s  "  We,  the  undersigned,  do  certify  that  the  statements  in  the  memo- 
rial  of  Lewis  W.  Broadwell  are  true.  We  also  certify  that  the  service 
was  of  great  convenience  and  utility  to  the  residents  of  said  points, 
who  were,  otherwise,  without  the  benefit  of  regular  mail  communica- 
tion." 

This  certificate  is  also  signed  by  the  postmasters  at  Pecan  Grove, 
Tullula,  and  Providence,  by  several  mail  agents,  and  by  a  large  num- 
ber of  citizens.  Another  memorial,  numerously  signed  by  the  most 
influential  citizens  of  Yicksburg,  says : 

"  We,  the  undersigned,  do  hereby  certify  that  the  mail  service,  as 
set  forth  by  Capt.  Broadwell,  was  truly  and  faithfully  performed  by 
him  with  the  steamers  P.  F.  Kimball,  Southern  Bell,  and  Eclipse. 
We  further  certify  that  said  mail  service  was  performed  at  our  earnest 
solicitation,  and  that  being  at  that  time  otherwise  without  the  usual 
regular  and  reliable  mail  communication  with  the  various  landings 
and  towns  between  Yicksburg  and  Grand  Lake,  said  service  was  of 
great  value  and  importance  to  the  commercial  and  planting  interests. 
Said  service  was  performed  with  as  much  good  faith  and  regularity 
as  if  it  had  been  given  under  contract." 

This  memorial  is  signed  by  all  the  leading  merchants,  planters,  and 
business. men  of  Yicksburg.  The  postmaster  at  Pecan  Grove,  says: 
"  We  had  no  regular  mail  facilities  previous  to  the  time  Capt  Broad- 
well commenced  carrying  it  in  the  boat  P.  F.  Kimball,  in  September, 
1854.  Previous  to  that  time  we  were  supplied  irregularly,  and  fre- 
quently we  had  to  send  special  agents  to  Vicksbure  after  the  mail  for 
this  office  at  the  expense  of  the  citizens.  Sometimes  we  had  three 
weeks  to  elapse  without  any  mail  matter.  The  service  performed  was 
of  considerably  importance  to  this  as  well  as  other  offices  on  the  route.'1 
All  the  principal  citizens  of  Pecan  Grove  loin  in  a  memorial  stating 
about  the  same  facts.  The  citizens  of  Lake  Providence  do  likewise, 
and  they  all  unite  in  asking  that  Congress  should  remunerate  Captain 
Broadwell  for  services  rendered  the  public. 

Your  committee  have  ascertained,  from  the  department,  that  on  the 
20th  September,  1850,  the  postmasters  at  New  Orleans  and  Louisville 
were  authorized  to  make  up  and  forward  mails  by  transient  boats  twice 
a  week,  but  on  the  26th  of  July,  1854,  an  arrangement  was  made  with 
Mr.  Porterfield  to  carry  the  mails  twice  a  week  between  Yicksburg  and 
Napoleon,  (which  is  above  Grand  Lake,)  supplying  all  die  intenne- 
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diate  offices,  at  $100  the  round  trip ;  and  under  this  arrangement 
twelve  trips  were  performed  between  July  26  and  September  1,  when 
Mr.  Porterfield  declined  to  continue  the  service  because  the  compensa- 
tion was  insufficient.  This  service  was  recognized  by  the  department 
and  paid  for.  "  You  will  perceive  by  this  statement  of  facts/'  says 
the  Postmaster  General,  "that  there  was  no  mail  service  by  steamboat 
between  Vicksburg  and  Napoleon  from  September,  1854,  to  1st  July, 
1857,  when  a  contract  was  made  with  W .  Porterfield  at  $20,000  a 
year  for  semi-weekly  service."  This  is  true,  so  far  as  contract  service 
was  concerned.    The  department  had  wholly  neglected  to  provide 

!>roper  mail  facilities,  and  the  citizens  were  forced  to  make  provision 
or  themselves.  Porterfield  threw  up  his  arrangement  for  $100  per 
round  trip  in  September,  1854,  and  the  next  action  of  the  department 
bears  date  on  the  1st  July,  1857.  What  were  the  people  living  on 
this  route  (known  to  be  one  of  the  most  populous  and  business  sections 
in  the  whole  southwest)  forced  to  do  ?  Induce  Captain  Broadwell  to 
supply  them  with  the  usual  mail  facilities  and  look  to  the  justice  of 
Congress  to  remunerate  him  and  re-imburse  the  money  actually  paid 
out. 

In  the  opinion  of  your  committee  it  is  very  clear  that  this  was  a 
post  route,  and  that  the  people  were  entitled  to  the  ordinary  mail 
facilities ;  that  the  department  failed  to  afford  these  facilities  directly 
by  contract,  but  did  so  indirectly  through  the  agency  of  its  subordi- 
nates, the  postmasters  and  mail  agents  on  the  line ;  that  Captain 
Broadwell  faithfully  executed  the  service  from  September  4,  1854,  to 
April  17, 1857,  under  authority  of  these  subordinates,  who  were  first 
directed  to  employ  transit  boats,  then  afterwards  arranged  with 
Captain  Porterfield  at  $100  the  round  trip;  and  that  failing, 
engaged  the  services  of  Captain  Broadwell,  who  continued  in  the 
public  service  more  than  two  years  and  a  half. 

As  a  general  rule,  your  committee  are  opposed  to  the  policy  of 
permitting  the  citizen  to  become  the  creditor  of  the  government 
except  under  a  legal  contract  with  the  proper  department.  Never* 
theless  cases  may  arise  which  should  properly  constitute  an  exception 
to  that  rule,  and  the  case  under  consideration  is  clearly  one  of  that 
class,  and  the  only  question  to  settle  is  the  rate  of  compensation. 
The  Postmaster  General  says : 

"  The  pay  for  the  semi-weekly  service  now  under  contract  between 
Vicksburg  and  Napoleon,  via  Grand  Lake,  is  $20,000  a  year ;  and  the 
pro  rata  pay  at  that  rate  for  semi- weekly  service  between  Vicksburg 
and  Grand  lake,  as  nearly  as  can  be  estimated,  would  be  $10,000  a 
year." 

As  this  contract  commenced  with  the  close  of  Captain  Broadwell's 
services,  it  seems  but  fair  that  he  should  receive  the  pro  rata  compen- 
sation, and  your  committee  therefore  report  the  accompanying  bill 
and  recommend  its  passage. 


35th  Oohgrhbb,  )    HOUSE  OF  REPRESENTATIVES,    J  Report 
1st  Session.    ]  (  No.  393. 


THOMAS  HASSAM  AND  B.  S.  BREWSTER. 

[To  accompany  Bill  H.  B.  No.  573.] 


Mat  14,  1858. 


Mr.  Davidson,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  Thomas 
Hassam  and  B.  8.  Brewster ,  asking  pay  for  services  as  local  inspec- 
tors of  steam  vessels  and  boats  at  New  Orleans,  have  had  the  same 
under  consideration,  and  beg  leave  to  report : 

The  petitioners  were  appointed  inspectors  of  hulls  and  boilers,  on 
the  3d  day  of  December,  A.  D.  1852,  under  the  9th  section  of  the  act 
of  Congress  approved  August  20,  1852.  They  immediately  entered 
upon  the  discharge  of  their  official  duties,  hut  neglected  taking  the 
oath  required  of  them  until  the  12th  day  of  May,  1853.  The  super- 
vising inspector  testifies  :  "  That  on  the  3d  day  of  December,  1852, 
Thomas  Hassam  and  B.  S.  Brewster  were  designated  as  inspectors  of 
hulls  and  boilers,  and  that  immediately  after  their  designation  they 
went  to  work  in  discharge  of  the  duties  of  the  offices  to  which  they  had 
been  designated,  by  preparing  steamboats  for  inspection  and  other 
preliminary  work."  This  statement  is  sworn  to  by  Mr.  P.  H.  §kip- 
with,  supervising  inspector.  The  treasury  circular  of  July  20, 1829, 
says :  "  Compensation  cannot  be  allowed  until  these  requisitions  (oath 
of  office)  are  complied  with."  The  account  of  petitioners  was  there- 
fore rejected  for  the  services  rendered  from  December  3  to  May  12 
following,  and  it  is  for  this  compensation  they  now  ask. 

Tour  committee  think  it  very  clear  that  these  inspectors  are  en- 
titled to  pay  from  the  time  they  entered  upon  the  discharge  of  their 
official  duties,  nor  does  the  Treasury  Department  resist  the  claim  as 
unjust,  but  only  cut  off  by  the  official  circular  above  quoted.  Your 
committee  therefore  report  the  accompanying  bill  for  the  relief  of  the 
petitioners,  and  recommend  its  passage. 
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by  any  such  arrangement,  it  appears  that  she  did,  in  deference  to  the 
wishes  and  solicitation  of  the  United  States,  forbear  to  assert  her  juris- 
-diction,  even  against  trespassers,  until  the  year  1839.  It  is  for  the 
losses  of  timber  suffered  during  this  period,  from  1832  to  1839,  and  in 
consequence  of  an  arrangement  of  this  government  suspending  the 
jurisdiction  of  Maine,  that  the  parties  injured  now  ask  compensation. 

From  public  considerations  connected  with  the  peace  of  the  country, 
their  property  was  placed  out  of  that  protection  of  the  laws  which  is 
the  common  right  of  all  our  citizens,  and  their  claim  to  be  indemnified 
for  resulting  losses  would  seem  to  be  well  founded. 

The  amount  of  their  losses  would  seem,  from  the  testimony,  to  have 
been  larger  than  the  sum  proposed  to  be  allowed  them  in  the  accom- 

Janying  bill,  with  which  sum,  however,  the  commissioner  of  Maine 
as  expressed  himself  satisfied. 

In  addition  to  the  other  testimony,  the  committee  have  been  fur- 
nished with  a  copy  of  the  report  of  N.  C.  Towle,  who,  under  authority 
of  the  United  States  Senate,  given  in  July  last,  made  a  personal  ex- 
amination on  the  spot  of  the  facts  upon  which  this  case  rests.  The 
result  of  Mr.  Towle' s  inquiries,  very  clearly  stated  by  him,  are  ap- 
pended to  this  report. 

It  appears  that  the  half  township  known  as  the  Eaton  Grant,  and 
the  township  known  as  the  Plymouth  township,  were  the  only  lands 
granted  to  individuals  in  that  part  of  the  so-called  "  disputed  terri- 
tory/' from  which  the  jurisdiction  of  Maine  was  ousted  by  the  arrange- 
ment of  1832,  until  this  jurisdiction  was  again  successfully  asserted  in 
1839.  They  are  the  only  private  lands,  therefore,  in  respect  to  which 
.a  claim  for  the  loss  of  timber  can  arise. 

The  testimony  as  to  the  extent  and  value  of  the  lands  belonging  to 
individuals  transferred  to  New  Brunswick  by  the  adoption  of  a  new 
-eastern  boundary  of  Maine,  commencing  at  the  source  of  the  St.  Croix, 
is  not  sufficiently  full  and  definite  to  justify  a  report  upon  that  part 
•of  the  memorial  of  the  commissioner  of  Maine." 


35th  Congress,  )     HOUSE  OF  KEPBESENTATIVES.     i  Report 
1st  Session.     \  \  No.  395. 


THOMAS  S.  SPRAGUE. 


May  14,.  1858. 


Mr.  Maynabd,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  re/erred  the  petition  of  Thomas 
8.  Sprague>  "praying  that  an  allowance  may  be  made  for  additional 
services  as  deputy  marshal  of  the  district  of  Michigan"  have  had 
the  same  under  consideration  and  beg  leave  to  report : 

That  it  appears  petitioner  was  in  the  employment  of  the  United 
States  in  the  year  A.  D.  1851,  and  whilst  so  employed  performed  cer- 
tain services  in  connexion  with  the  "timber  depredations,"  in  the 
northern  part  of  Michigan.  For  these  services  he  claimed  the  sum  of 
$212,  and  presented  his  account  to  Mr.  Theodore  Titus — then  the  gov- 
ernment "timber  agent"  in  Michigan — for  payment.  Mr.  Titus  de- 
clined paying  it,  and  Mr.  Sprague  sought  payment  of  the  Interior 
Department ;  when  being  again  earned  payment,  he  sought  relief  of 
Congress,  referring  in  his  petition  to  his  papers  on  file  in  the  depart- 
ment. Your  committee  asked  official  information  on  the  subject,  and 
received  the  following  reply : 

General  Land  Office, 
April  15,  1858. 

Sir  :  In  answer  to  the  letter  of  the  3d  ultimo  of  the  Hon.  S.  S. 
Marshall,  chairman  of  the' Committee  of  Claims,  referred  to  this  office 
on  the  14th  inst. ,  requesting  to  be  furnished  in  regard  to  the  petition 
of  Thomas  8.  Sprague,  late  deputy  marshal  for  Michigan,  I  have  the 
honor  to  submit  the  following  statement : 

On  the  27th  February,  1855,  the  First  Comptroller  of  the  Treasury 
referred  to  this  office  the  account  of  Mr.  Sprague,  at  the  instance  of 
his  attorney,  M.  Leamen,  claiming  $212  for  services  "  in  looking  after 
trespassers  on  the  public  lands."  On  examining  the  files,  several  let- 
ters relating  to  this  claim  were  found  as  far  back  as  1851  and  1852, 
from  Mr.  Sprague,  George  C.  Bates,  late  district  attorney,  and  Mr. 
Titos,  late  timber  agent  for  the  State  of  Michigan  ;  also  an  account  of 
Mr.  Sprague,  claiming  as  due  him  the  sum  of  $191  03,  sworn  to  on 
the  Itn  February ,  1852.  Attached  to  this  account  are  several  letters 
dated  in  August,  1851,  from  the  United  States  marshal  and  Mr.  Bates, 
addressed  to  Mr.  Sprague  on  the  subject  of  his  duties,  and  confirma- 
tory of  his  being  in  the  employ  of  the  United  States. 
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The  account  referred  by  the  First  Comptroller  to  this  office  would 
have  been  audited  at  the  time,  but  doubts  arose  as  to  the  propriety  of 
allowing  it,  from  the  tenor  of  a  letter  dated  22d  January,  1852,  written 
by  Mr.  Titus  to  the  Solicitor  of  the  Treasury. 

Mr.  Titus  states  that  he  had  employed  Mr.  Sprague  in  the  fall  of 
1851,  and  from  the  sales  of  timber  sold  by  Mr.  Sprague  he  (Sprague) 
received  $730,  but  had  only  accounted  for  $480,  leaving  a  balance 
against  him  of  $250.  A  letter,  on  the  10th  May,  1855,  was  addressed 
to  the  attorney  of  Mr.  Sprague,  informing  him  of  the  statement  made 
by  Mr.  Titus,  and  that  explanations  were  necessary  before  the  claim 
could  be  recognized. 

In  reply  to  this  letter  Mr.  Sprague,  on  the  22d  August,  1855,  states, 
under  oath,  that  he  was  employed  by  Mr.  Titus,  and  had  collected 
$730,  which  sum  he  paid  over  to  said  Titus,  deducting  therefrom  his 
compensation ;  that  he  is  not  now,  nor  never  has  been,  indebted  to 
the  united  States  or  its  agents  in  the  sum  of  a  single  dollar  ;  that  on 
the  presentation  of  his  claim  for  payment,  he  (Titus)  refused  to  pay 
it,  on  the  ground  that  he  (Sprague)  was  "  acting  under  the  instructions 
of  Mr.  Bates"  during  the  period  of  service  claimed  for. 

Upon  this  issue,  thus  made  by  the  parties,  the  claim  was  suspended, 
this  office  not  undertaking  to  decide  without  further  evidence. 

It  may  be  true  that  Mr.  Titus  refused  payment  on  the  ground  al- 
leged, yet  the  objection  does  not -apply  to  the  balance  alleged  to  be 
retained  by  Mr.  Sprague,  as  it  does  not  appear  that  Mr.  Sprague  ever 
applied  to  Mr.  Titus  for  payment  after  this  balance  had  accrued. 
The  claim,  he  makes  is  for  services  rendered,  in  the  employment  of 
Mr.  Bates,  in  the  spring  and  summer  of  1851.  For  these  services  he 
demanded  pay .  of  Mr.  Titus,  and  which  he  refused  to  pay  on  the 
ground  alleged.  At  the  time  of  this  demand,  which  was  after 
Sprague1  s  return  in  the  spring,  there  was  no  balance  or  claim  against 
Sprague.  It  was  afterwards,  in  the  fall  of  1851,  that  Sprague  col- 
lected the  $730,  out  of  which  the  balance  accrued  of  $250.  Had  Mr. 
Sprague  sought  payment  of  Mr.  Titus  after  the  accruing  of  this 
balance,  no  doubt  Mr.  Titus  would  have  apprised  him  of  it,  as  an  off- 
set to  his  claim. 

The  preceding  is  a  summary  of  the  facts  bearing  on  the  subject  of 
inquiry,  and  contains  all  the  information  within  the  control  of  this 
office.  Copies  of  two  letters  written  by  Mr.  Bates,  conflicting  with 
the  certificates  given  by  him  and  appended  to  the  account,  are  sub- 
mitted, as  they  show  that  the  claim  of  Sprague  had  been  a  matter  of 
consideration  by  himself  and  Mr.  Titus. 
Respectfully,  sir,  your  obedient  servant, 

THOMAS  A.  HENDRICKS, 

Commissioner. 

Hon.  Jacob  Thompson, 

Secretary  of  the  Interior. 

In  the  opinion  of  your  committee  this  report  completely  disposes  of 
this  claim,  and  shows  that  it  remains  properly  "  suspended"  in  one 
of  the  executive  departments,  for  reasons  given  by  the  Commissioner. 
Your  committee,  therefore,  report  back  the  petition  to  the  House,  and 
ask  to  be  discharged  fronrN  its  further  consideration. 


3T>Tn  CoxaRESS,  \   HOUSE  OF  REPRESENTATIVES.    (    RErottT 
1st  Session.      \  }  No.  396. 


GEO.  A.  O'BRIEN, 

[To  accompany  Bill  S.  92.) 


Mat  14,  1858. 


Mr.  Matnard,  from  the  Committee  of  Claims,  made  the  following 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  Berate  Ml  No.  92, 
"for  t/ie  relief  of  George  O'Brien,"  have  had  the  same  under  con- 
sideration, and  beg  leave  to  report : 

This  claim  has  been  twice  examined  and  reported  on  favorably  in 
the  Senate  of  the  United  States,  on  the  16th  of  January,  1857,  and 
again  on  the  26th  of  January,  1858.  Since  the  case  has  been  before 
your  committee  additional  evidence,  in  the  nature  of  an  official  letter 
from  the  Second  Auditor  of  the  United  States  Treasury,  has  been  re- 
ceived and  filed  with  the  papers,  and  attached  to  and  made  a  part  of  this 
report,  as  exhibit  A,  corroborating  the  testimony  as  presented  before 
the  Senate.  Tour  committee  therefore  adopt  the  following  report  of 
the  Senate,  and  make  the  same  the  report  of  this  committee.  They 
also  report  back  the  Senate  bill  without  amendment,  and  recommend 
its  passage. 


EXHIBIT  A. 
In  the  Senate,  January  16,  1857. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  George 

A.  O'Brien,  report: 

The  petitioner  alleges  that,  during  the  year  1845  and  a  portion  of 
1846,  he  was  clerk  for  the  Chickasaw  Indians,  by  virtue  ot  a  treaty 
stipulation  and  an  appointment  authorized  by  the  President,  at  a 
salary  of  $600  per  annum,  payable  out  of  the  "  Chickasaw  fund/9 
He  was  located  for  the  performance  of  these  duties  in  the  Second 
Auditor's  office.  About  one-third  of  his  time  was  occupied  by  the 
Chickasaw  business.  The  clerical'force  of  the  Second  Auditor  being 
insufficient  at  the  time  to  keep  up  the  business,  Mr.  O'Brien  was  di- 
rected to  devote  that  portion  of  his  time  not  required  by  the  Chick* 
asaw  business  to  the  examination  and  adjustment  of  accounts  in  the 
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Auditor's  office.     He  says  he  was  constrained  to  submit  to  this  re- 
quirement of  the  Auditor,  or  be  deprived  of  his  Chickasaw  clerkship. 

For  this  service  in  the  Auditor's  office,  to  which  he  says  he  devoted 
two-thirds  of  his  time,  he  claims  two-thirds  the  rate  of  pay  then  al- 
lowed to  temporary  clerks  on  similar  duty,  to  wit,  $2  66  per  day,  for 
206  days,  amounting  to  $549  88. 

It  appears  from  the  "  act  for  the  relief  of  Sayles  J.  Bowen,"  (9 
Stat.  810,)  that  the  successor  of  Mr.  O'Brien  has  been  paid  for  like 
services. 

Mr.  Folk,  who  was  the  chief  clerk  in  the  Second  Auditor's  office  at 
the  time,  deposes  to  the  truth  of  the  facts  stated  in  the  petition. 

Under  these  circumstances,  the  committee  report  a  bill  for  the  pay 
ment  of  the  account. 


35th  Congress,  )   HOUSE  OF  REPRESENTATIVES.   J   Report 
1st  Session.      $  )  No.  397. 


RUFUS  DWINEL. 

{To  accompany  Bill  S.  189.] 


Mat  14,  1858. 


Mr.  John  C.  Kunkel,  from  the  Committee  of  Claims,  made  the 

following 

REPORT 

The  Committee  of  Claims,  to  whom  was  referred  Senate  bill  189,  for 
the  relief  of  Rufus  Dtvind,  have  had  the  same  under  consideration , 
and  beg  leave  to  report : 

This  is  a  claim  for  an  amount  as  interest  found  due  Rufus  D  win  el, 
by  a  jury  at  the  March  term,  1841,  of  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia.  As  your  committee  approve  of 
the  report  made  by  the  Committee  on  Claims  in  the  Senate,  which 
states  clearly  and  briefly  the  facts,  they  hereby  adopt  it  as  their  own. 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  of  Rufus 

Dwind,  submit  the  following  report: 

The  petitioner  has  legal  title  to  the  amount  which  was  due  to  James 
Thomas  under  a  contract  with  the  Post  Office  Department,  duly  exe- 
cuted and  under  seal. 

The  question  of  how  much  was  due  under  said  contract  was  adjudi- 
cated and  tried  before  the  circuit  court  of  the  United  States  for  the 
District  of  Columbia,  at  the  March  term,  1841.  Upon  the  testimony 
produced  by  the  parties  and  the  argument  of  counsel  for  the  contractor 
and  the  government,  the  jury  returned  a  verdict  in  favor  of  the  said 
James  Thomas,  or  his  surviving  partner,  for  $13,037  22,  with  interest 
thereon  from  the  4th  March,  1837,  the  time  when  the  service  under 
the  contract  was  completed,  and  the  amount  was  all  due  and  payment 
demanded;  and  the  same  verdict  was  so  recorded,  and  judgment  not 
appealed  from.  That  it  does  not  appear  that  either  the  counsel  or 
court  suggested  to  the  jury  that  it  would  be  more  proper  to  include 
the  interest,  and  return  a  verdict  for  a  sum  which  would  include  both 
principal  and  interest  as  the  amount  of  the  damage  awarded  by  them 
as  declared  by  the  verdict,  as  is  customary  in  such  cases. 

A  certificate  of  nine  of  the  jurors,  signed  after  the  rendition  of  this 
verdict,  declare,  that  the  jury  were  unanimous  in  their  judgment  upon 
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the  matter,  and  that  they  supposed  that  both  principal  and  interest 
would  he  paid,  as  therein  declared.        % 

The  principal  was  paid  under  an  act  of  Congress,  approved  March, 
1852,  and  the  petitioner  prays  for  the  payment  of  the  interest  from 
the  4th  of  March,  1837,  according  to  the  verdict  of  the  jury  ;  and  the 
committee  herewith  report  a  bill  for  his  relief  for  the  amount  of 
interest  to  the  time  when  the  principal  was  paid,  according  to  the 
verdict  of  the  jury,  and  recommend  its  passage. 

•  Tour  committee  report  back  the  Senate  bill  without  amendment 
and  recommend  its  passage. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.   C    Rbport 
1st  Session.     S  i  No.  398. 


JONAS  P.  KELLER.  ^^? 

[To  accompany  Bill  &  67.]  /  V-  H?$\ 


-v«  A 


Mat  14,  1858. 


Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  made  the 

following 

REPORT, 

The  Committee  of  Claims,  to  whom  was  referred  Senate  Bill  No.  67, 
for  the  relief  of  Jonas  P.  Keller ,  have  had  the  same  under  considera- 
tion, and  beg  leave  to  report : 

Your  committee  were  well  satisfied,  from  the  evidence  filed  in  the 
case,  that  Mr.  Keller  discharged  the  duties  for  which  he  asks  com- 
pensation ;  hut  they  nevertheless  addressed  a  note  asking  for  official 
information,  to  which  Colonel  fl.  K.  Craig,  colonel  of  ordnance, 
replied  through  the  honorable  Secretary  of  War,  as  follows : 

" 1  have  to  state  that  it  is  well  known  to  all  who  then  occupied 
rooms  in  the  Winder  Building,  that  Mr.  Keller  acted  in  the  capacity 
and  rendered  the  services  for  which  he  now  asks  compensation.  Mr. 
J.  D.  McPherson,  whose  letter  forms  a  part  of  the  memorial,  and  to 
whom  was  assigned  the  duty,  as  he  states,  of  having  the  building  pro- 
perly taken  care  of,  was  then  a  clerk  in  the  office  of  the  Secretary  of 
War,  and  is  now  deputy  solicitor  of  the  Court  of  Claims,  and  his 
statement  is  entitled  to  full  credence.  I  consider  the  claim  just  and 
equitable.  The  letter  from  the  Committee  of  Claims,  with  the  ac- 
companying papers  is  herewith  returned. 
Respectfully,  your  obedient  servant, 

H.  K.  CRAIG, 
Colonel  of  Ordnance. 
Hon.  J.  B.  Floyd, 
Secretary  of  War. 

Your  committee,  therefore,  adopt  the  following  report  from  the 
Committee  on  Claims  in  the  Senate,  and  report  back  the  Senate  bill, 
without  amendment,  and  recommend  its  passage. 
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In  the  Senate  of  the  United  States,  January  10, 1858. 

Mr.  Ivebson  made  the  following  report. 

The  Committee  on  Claims,  to  whom  was  referred  the  memorial  of  Jonas 

i\  Keller,  report : 

In  1849,  as  it  appears  from  the  memorial  and  papers  in  this  case, 
the  executive  building  at  the  corner  of  F  and  Seventeenth  streets  was 
occupied  by  various  bureaus  of  the  Treasury,  War,  and  Interior  De- 
partments, but  no  legal  provision  existed  for  the  superintendence  and 
care  of  the  building.  .Under  these  circumstances,  the  Secretaries  of 
those  departments  authorized  Mr.  McPherson,  a  clerk  in  the  War 
Department,  to  take  charge  of  the  building  as  acting  superintendent, 
who  immediately  devolved  the  duty  of  the  care  and  oversight  of  the 
daily  police  of  the  place  upon  the  memorialist,  who  performed  the 
service  (as  Mr.  McPherson  and  others  certify)  until  the  act  of  27th  of 
February,  1851,  which  provided  watchmen  for  the  building,  took 
effect. 

From  the  appropriation  made  by  that  act  Mr.  Keller  received  a 
compensation  tor  his  services  at  the  rate  of  $500  per  annum,  subse- 
quently to  1st  October,  1850,  but  no  means  were  provided  for  paying 
for  the  service  rendered  between  1st  April,  1849,  when  his  duties 
commenced  under  the  authority  derived  from  the  heads  of  the  several 
departments,  and  the  1st  October,  1850,  and  it  is  for  this  period  that 
compeusation  is  now  claimed. 

The  act  of  1850,  (9  Stat.,  542,)  which  prohibits  the  accounting  offi- 
cers from  allowing  to  one  individual  the  salaries  of  two  different 
offices,  expressly  provides  that  "  this  prohibition  shall  not  extend  to 
the  superintendents  of  the  executive  buildings." 

Believing  the  claim,  to  the  extent  above  indicated,  to  be  just, 
the  committee  report  the  accompanying  bill,  and  recommend  its 
passage. 


35th  Congress,  )    HOUSE  OF  REPRESENTATIVES.    J   Rbport 
1st  Session.     \  }  No.  399. 


ISAIAH  WOODWARD. 


Mat  14, 1858. 


Mr.  S.  S.  Marshall,  from  the  Committe  of  Claims,  made  the  following 

REPORT. 

Tlie  Committee  of  Claims,  to  whom  was  referred  the  petition  of  Isaiah 
Woodward,  praying  for  relief  on  account  of  the  seizure  and  sale  of  a 
vessel  and  cargo  in  1822,  have  had  the  same  under  consideration,  and 
beg  to  report: 

That  evidence  shows  that  the  sloop  "  Thomas  and  Eliza/'  of  Boston, 
bound  from  Martinique  to  Washington,  in  the  State  of  North  Carolina, 
was  seized,  with  her  cargo,  and  libeled  by  the  government  of  the 
United  States  and  sold.  The  proceeds  of  the  sale,  after  paying  $192  49 
costs,  and  deducting  the  legal  duties,  amounting  to  $  ,  were 

paid  into  the  hands  of  the  register  of  the  court.  Of  the  goods  sold, 
one  Daniel  King  claimed  three  hogsheads  and  forty  barrels  of  molasses. 
Upon  an  appeal  beipg  taken  to  the  President  of  the  United  States, 
that  functionary  gave  the  following  order  : 

"  Let  the  penalty  be  remitted  without  costs ;"  and  "  Let  Jhe  costs 
in  the  case  be  charged  to  the  United  States  on  account  of  the  peculiar 
hardship  of  the  case." 

Under  this  order  of  the  President,  the  proceeds  of  the  sale  of  the 
sloop  and  cargo  were  paid  to  the  owners  of  the  same,  and  the  records 
of  the  United  States  court  show  the  two  following  receipts : 

Newbbrn,  January  20,  1823. 

Received  of  Jeremiah  Brown,  register  of  the  court  of  admiralty  for 
the  district  of  Pamlico,  $299  79,  being  part  of  the  cargo  of  the  sloop 
Thomas  and  Eliza,  owned  by  Daniel  King,  deceased,  and  Isaiah 
Woodward. 

ISAIAH  WOODWARD, 
SIMEON  CRUTHERS, 
Administrators  of  Daniel  King,  deceased. 
By  ROBERT  SPEIR,  Attorney. 

Newbbrn,  November  14,  1827. 

Received  of  Jeremiah  Brown,  register  of  the  court  of  admiralty  for 
the  distric  tof  Pamlico,  $135  64,  being  in  full  of  the  cargo  of  the  sloop 
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Thomas  and  Eliza,  owned  by  Daniel  King,  deceased,  and  Isaiah 
Woodward. 

ISAIAH  WOODWABD. 
By  WT.  0.  STANLY. 

Here  your  committee  find  for  the  first  time  the  name  of  petitioner 
connected  with  this  case.  Daniel  King  claimed  the  goods  in  his  own 
name  ;  he  defended  the  suit  in  his  own  name,  and  in  his  own  name 
he  appealed  to  the  President  for  relief.  The  only  evidence  outside  of 
these  receipts  (which  were  given  after  Mr.  King's  death)  is  the  affi- 
davit of  a  person  representing  himself  to  have  been  a  clerk  in  the 
counting-house  of  King  &  Woodward.  He  testifies  that  Isaiah  Wood- 
ward was  interested  in  Daniel  King's  part  of  the  cargo.  But 
your  committee  do  not  consider  it  sufficiently  established  that  petitioner 
had  any  claim  whatever  upon  the  part  of  the  cargo  seized  and  sold  as 
the  property  of  Daniel  King.  Nevertheless,  if  this  point  was  per- 
fectly clear,  the  facts  show  that  petitioner  is  not  entitled  to  relief. 
The  sale  of  the  sloop  and  cargo  took  place  on  the  15th  July,  1822, 
and  the  President's  order  to  remit  the  penalty  was  dated  on  the  18th 
day  of  September  following.  The  petitioner  bases  his  application  on 
the  ground  that  the  President's  order  was  for  "a  restoration  of  the 
property  seized,"  when  it  was  only  for  a  remission  of  the  penalty, 
which  was  a  forfeiture  of  the  proceeds  of  the  sale.  The  records  show 
that  Mr.  Woodward  not  only  received  his  part  of  the  net  proceeds  of 
the  sale,  but  was  also  refunded  the  costs.  Your  committee,  therefore, 
report  back  the  petition  of  Isaiah  Woodward  and  recommend  that  it  be 
not  granted,  and  they  ask  to  be  discharged  from  its  further  considera- 
tion. 


35th  Congress,  )     HOUSE  OF  REPRESENTATIVES.    (  Report. 
1st  Session.     \  /No.  400. 


CHARLES  H.  VENABLE. 


May  H,.  1858. 


Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  made  the  fol- 
lowing 

REPORT. 

The  Committee  of  Claims,  to  whom  was  re/erred  the  petition  of  Charles 
H.  Venable  "for  difference  of  pay  between  a  night  watchman  and  a 
first  doss  clerk  in  the  Pension  Office"  have  had  the  same  under  con- 
sideration and  beg  leave  to  report: 

The  claimant  shows  that  he  received  an  appointment  as  night 
watchman  in  the  Pension  Office,  at  an  annual  salary  of  six  hundred 
dollars,  and  whilst  so  employed  and  paid  he  discharged  the  duties 
of  messenger.  This  is  shown  by  the  official  letter  of  the  Commis- 
sioner of  Pensions.  There  was  no  double  service.  The  duties  per- 
formed by  him  were,  by  mutual  arrangement,  discharged  in  lieu  of 
those  more  appropriately  belonging  to  his  office.  He  never  performed 
the  duties  of  night  watchman  for  which  he  received  his  pay ;  nor  is 
there  any  evidence  that  claimant  ever  discharged  the  duties  of  clerk. 
He  is  clearly  not  entitled  to  the  relief  asked.  Your  committee,  there- 
fore, report  the  petition  back  to  the  House,  and  ask  to  be  discharged 
from  its  further  consideration. 


35th  Congrhb,  )   HOUSE  OP  REPRESENTATIVES.    <   Report 
1st  Session.     \  }  No.  401. 


BAILEY  &  DELORD. 


Mat  14,  1868. 

Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  made  the  fol- 
lowing 

REPORT. 

9 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  William 
Bailey  and  Henry  Delord,  formerly  merchants  and  partners  selling 
goods  in  Plattsburg,  New  York,  "praying  compensation  for  merchan- 
dise  furnished  the  soldiers  stationed  at  Plattsburg  in  1814~'15,"  have 
had  the  same  under  consideration  and  beg  leave  to  report : 

The  claim  of  the  heirs  of  Michael  Johnson,  reported  on  adversely 
by  your  committee,  was  one,  in  every  respect,  similar  to  the  claim  of 
Bailey  &  Delord,  which  has  been  before  Congress  for  the  last  twenty- 
five  years.     The  evidence  shows  that  Bailey  &  Delord  furnished  a 
large  amount  of  merchandise  to  the  officers  and  soldiers  of  the  United 
States  army,  upon  the  assurance  of  the  officers  that  they  should  be 
paid  so  soon  as  the  troops  received  their  money.     The  credit  was  evi- 
dently given  the  men,  though  induced  by  the  personal  assurance  of 
the  officers  that  they  would  aid  in  securing  payment.     The  amount 
furnished  is  not  established  by  satisfactory  evidence,  nor  is  it  shown 
how  much  was  eventually  paid  for  by  the  soLliers.     Estimates  are 
made  by  one  or  two  witnesses,  but  not  based  upon  any  data.     The 
papers  of  Bailey  &  Delord  are  proven  to  have  been  destroyed  by  fire 
in  1825.     But  your  committee  believe  that  if  the  amount  could  be  ac- 
curately ascertained,  it  would  still  be  no  claim  against  the  govern- 
ment.    As  was  shown  in  the  case  of  the  heirs  of  Michael  Johnson, 
"the  troops  were  supplied  with  rations  not  by  commissaries,  but  by 
contractors  ;  and  that  for  supplying  the  troops  in  the  portion  of  the 
State  of  New  York  wherein  Plattsburg  is  situated,  from  the  1st  June, 
1814,  to  the  31st  May,  1815,  William  D.  Cheever  was  the  contractor, 
and  on  file  with  his  accounts  there  are  found  to  be  regularly  certified 
monthly  abstracts  of  issues  of  complete  rations  to  the  troops  at  Platts- 
burg for  the  whole  time  " 

On  the  10th  of  April,  1840,  Mr.  Hubbard  reported  from  the  Com- 
mittee of  Claims  as  follows : 

11  The  Committee  of  Claims,  to  whom  was  referred  House  bill  No.  43,  'for 
the  relief  of  William  Bailey,  survivor  of  Bailey  &  Delord,'  report: 

"That  the  claim  in  this  case,  and  the  evidence  upon  which  it  rests, 
are  fully  set  forth  in  the  printed  reports  accompanying  the  bill.     After 
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a  careful  examination,  your  committee  can  see  no  reason  for  allowing 
any  part  of  the  petitioner's  claim.  They  cannot  recognize  any  justice 
in  the  principle  upon  which  its  payment  is  advocated — that  the  United 
States  are  bound  to  make  good  to  individuals  losses  which  they  may 
have  sustained  by  extending  credit  to  the  officers  and  soldiers  of  the 
army.  The  risk  of  non-payment  for  the  credits  given  in  this  case 
belongs  exclusively  to  the  petitioners,  and  the  profits  charged  were, 
or  ought  to  have  been,  commensurate  with  tbe  risk.  Although  the 
practice  has  not  been  entirely  uniform,  the  United  States  have  in  some 
instances  heretofore  refused  to  make  remuneration  to  sutlers  for  losses 
incurred  by  trusting  soldiers  in  the  army,  and  have  declined  to  pay 
them  the  wages  due  to  soldiers  who  had  deserted,  died,  or  were 
discharged,  in  their  debt.  Much  less  can  it  be  expected  that  they 
should  make  up,  after  the  lapse  of  more  than  twenty  years,  the  losses 
sustained  by  individual  creditors,  in'  no  way  connected  with  the  police 
of  the  army,  or  subjected  to  its  regulations.  They  therefore  recom- 
mend the  indefinite  postponement  of  the  bill." 

Your  committee,  concurring  fully  in  the  above  report,  report  back 
the  said  petition  to  the  House  and  ask  to  be  discharged  from  its  fur- 
ther consideration. 


35th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    $    Report 
1st  Session.     \  I  No.  402, 


R.  A.  DAVIDGE. 

[To  accompany  Bill  H.  R.  No.  575.] 


May  14,  -1858. 


Mr.  S.  S.  Marshall,  from  the  Committee  of  Claims,  made  the  fol- 
lowing 

REPORT. 

The  Committee  of  Claims,  to  whom  was  referred  the  petition  of  Robert 
A.  Davidge,  "praying  compensation  for  services  as  clerk  in  the 
Treasury  Department"  have  examined  the  same  and  beg  leave  to 
report: 

They  find  that  the  claimant  was  employed  in  the  office  of  the  First 
Comptroller  of  the  Treasury,  by  the  order  of  the  Secretary  of  the 
Treasury,  as  a  temporary  clerk  for  thirty-six  days,  at  the  rate  of  pay 
of  $1,200  per  annum.  The  act  of  1842  prohibits  the  employment  of 
temporary  clerks  during  the  recess  of  Congress,  except  for  specified 
purposes  therein  named ;  and  hence  Mr.  Davidge  was  refused  his  pay, 
though  the  Comptroller,  Mr.  Whittlesey,  certified  that  he  performed 
the  duties.  The  claimant  unquestionably  performed  the  service,  and 
is  entitled  to  the  pay,  amounting  to  $118  90,  and  your  committee  re- 
port a  bill  accordingly  and  recommend  its  passage  ;  but  at  the  same 
time  they  feel  compelled  to  say  that  they  cannot  approve  of  the  act  of 
the  public  officers  who  employed  Mr.  Davidge,  in  violation  of  exist- 
ing law. 


35th  Congress,  )     HOUSE  OF  REPRESENTATIVES.    $    Report 
1st  Session.     J  \  No.  403. 


CAPTAIN  DOUGLASS  OTTINGER. 

[To  accompany  Bill  H.  R.  No.  676.] 


Mat  14, 1858. 


Mr.  E.  B.  Washburhb,  from  the  Committee  on  Commerce,  made  the 

following 

REPORT, 

The  memorialist,  Capt.  Douglass  Ottinger,  of  the  United  States  rev* 
enne  service,  represents  that  he  is  the  sole  and  original  inventor  of 
the  machine  known  as  life  or  surf  car,  and  that  it  was  the  first  inven- 
tion whereby  persons  could  be  safely  conveyed  through  heavy  breaking 
waves  from  stranded  vessels  to  the  shore.  He  submits  that  he  has 
voluntarily  placed  his  invention  at  the  life-saving  stations  of  the 
United  States,  subject  to  the  free  use  of  the  government,  unrestricted 
by  patent  rights.  He  asks  some  remunerative  compensation  for  the 
labor  and  expense  which  the  inventions  have  cost  him,  and  also  some- 
thing, in  addition,  to  enable  him  to  test  practically,  at  sea,  its  adapta- 
tion to  rescue  passengers  and  crews  during  violent  gales. 

The  committee  are  satisfied  that  Capt.  Ottinger  is  the  original 
inventor  of  the  life  or  surf  car,  and  that  he  has  devoted  the  same  to 
the  use  of  the  United  States,  and  that  the  government  is  now  using 
them  at  fifty-two  different  stations  on  the  coast.  The  evidence  be* 
fore  the  committee  is  conclusive  as  to  the  great  value  of  the  invention 
of  Capt.  Ottinger  as  a  means  of  saving  life.  The  present  Secretary  of 
the  Treasury,  the  Hon.  Howell  Cobb,  in  answer  to  a  letter  from  the 
committee,  says  "  it  has  proved  of  incalculable  value  in  the  saving  of 
human  life;"  and  he  mentions  the  case  of  the  wreck  of  the  ship* 
"Ayrshire,"  on  the  Jersey  coast,  (when  it  was  impossible  for  any 
boat  to  reach  her  in  consequence  of  the  heavy  surf  rolling  in  upon  the 
beach,)  where,  by  means  of  this  invention,  every  one  on  board  was 
saved — men,  women  and  children,  and  even  infants  in  their  mothers'* 
arms. 

As  Capt.  Ottinger,  with  a  laudable  public  spirit,  has  for  many  years 
devoted  his  valuable  invention  to  the  use  of  the  United  States,  and  has 
received  no  compensation  therefor,  your  committee  deem  his  claim  for 
some  remuneration  not  unreasonale.  They  are  prepared,  therefore,  to 
recommend  the  passage  of  a  bill  granting  him  an  amount  not  only  as  a 
remuneration  for  the  use  of  his  invention,  but  to  enable  him  to  make 
some  further  experiments  to  test  its  practicability  in  rescuing  pas- 
sengers and  crews  during  violent  gales  at  sea. 
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A. 

Gentlemen  :  In  submitting  to  yon  a  claim  for  remunerative  com- 
pensation as  the  inventor  of  the  "  life  or  surf  car,"  and  other  parts 
of  an  apparatus  in  use  at  fifty-two  life-saving  stations  established  by 
acts  of  Congress,  I  take  the  liberty  to  transmit  the  accompanying  doc- 
uments, numbered  from  1  to  17,  which  I  hope  will  show  to  your  satis- 
faction that  I  am  the  inventor  of  the  surf-car  and  spiral  wire,  for 
overcoming  the  vis  inertia,  and  fastening  the  line  to  the  shot,  as  well 
as  to  give  evidence  of  its  capability -to  rescue  passengers  and  crews 
from  vessels  wrecked  near  the  shore. 

I  now  design  to  extend  the  effectiveness  of  the  apparatus  to  the  ship- 
wrecked on  the  open  sea,  in  such  and  similar  cases  as  steamers  "San 
Francisco"  and  "  Central  America,"  and  trust  that  the  circumstance 
of  having  already  been  instrumental  in  producing  a  reliable  means  of 
overcoming  the  dangers  of  the  heaviest  breaking  waves,  will  obtain 
for  me  your  favorable  consideration  to  my  proposition  for  saving  life 
on  the  ocean. 

I  ask  for  such  compensation  as  you  may  deem  just  and  proper  to  re- 
munerate me  for  the  past,  present  and  prospective  use  of  my  invention 
by  the  United  States  at  such  stations  on  shore  as  the  proper  authority 
may  determine  will  be  likely  to  benefit  the  cause  of  humanity,  as  well 
as  for  the  unlimited  use  of  the  same  in  the  naval  servioe,  transport 
and  other  vessels  of  the  army,  revenue  service,  coast  survey  and  light- 
house vessels,  and  such  of  the  merchant  marine  as  may  be  temporarily 
in  government  employ.  I  append  the  following  instances  where  com- 
pensation has  been  given  to  inventors  by  Congress : 

To  the  inventor  of  chloroform,  $100,000 ;  to  experiments  on  Morse's 
telegraph,  $48,000  ;  to  experiments  of  Doctor  Page,  in  the  application 
of  electricity  as  a  motor,  $24,000  ;  to  the  heirs  of  Fulton, . 

As  it  is  yet  to  be  established  that  my  apparatus  can  be  successful  in 
storms  on  the  ocean,  I  rely  on  the  intelligence  of  your  committee  to 
appreciate  the  fact  that  it  has  actually  been  successful  on  the  strand, 
and,  therefore,  beg  you  will  sanction,  in  addition  to  any  compensation, 
an  appropriation  of  $5,000  to  enable  me  to  test  practically,  at  sea,  its 
adaptation  to  rescuing  passengers  and  crews  during  violent  gales. 
I  am,  very  respectfully, 

DOUGLASS  OTTINGER, 
Captain  United  States  Revenue  Cutter  Service* 

Hon.  John  Cochrane, 

And  members  of  Committee  of  Commerce, 

House  of  Representatives* 


B. 


Treasury  Department, 
April  27, 1858. 

Sir  :  I  acknowledge  the  receipt  of  your  letter  of  10th  instant,  en- 
closing, by  direction  of  the  Committee  of  Commerce,  the  petition  of 
Captain  Douglass  Ottinger,  and  requesting  to  be  informed  if  any  of 
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the  "  surf-cars  "  claimed  by  him  to  be  his  invention  are  in  use  by  the 
government,  and  if  so,  how  many,  and  whether  or  not  his  apparatus 
be  deemed  a  valuable  one,  &c,  &c,  and,  in  reply,  have  the  honor  to 
say,  that,  in  obedience  to  authority  vested  in  this  department  by  cer- 
tain acts  of  Congress,  there  have  been  established,  and  are  now  in  op- 
eration, fifty-four  life-saving  stations  on  the  coasts  of  New  Jersey  and 
Long  Island — twenty-eight  on  the  former,  and  twenty-six  on  the 
latter  coast — which  have  been  provided  with  the  necessary  appurte- 
nances for  the  saving  of  human  life  from  shipwreck,  including  both  a 
life-boat  and  life-car,  at  each  station. 

The  duty  of  locating  the  first  eight  stations  between  Sandy  Hook 
and  Egg  Harbor  was  assigned  to  Captain  Ottinger  of  the  revenue 
cutter  service,  who  caused  the  houses  to  be  constructed  and  the  re- 
quisite apparatus  to  be  provided  therefor,  as  will  be  seen  on  reference 
to  the  report  of  that  officer  to  this  department,  under  date  of  21st  May, 
1849,  a  copy  of  which  accompanies  this  communication.  The  six  suc- 
ceeding stations,  established  between  Little  Egg  Harbor  and  Cape 
May,  was  entrusted  to  1st  Lieutenant  John  McGowan,  of  the  same 
service,  who  acted  as  the  agent  of  the  department  in  procuring  the 
required  apparatus  for  the  same,  a  copy  of  wnose  report,  under  date 
of  November  4,  1849,  is  herewith  transmitted.  The  remaining  four- 
teen stations  on  the  coast  of  New  Jersey,  and  the  twenty-six  on  the 
coast  of  Long  Island,  have  been  established  at  different  times,  under 
the  superintendence  of  Messrs.  Edward  Watts,  Samuel  C.  Dunham, 
and  J.  N.  Schellinger,  and  the  necessary  apparatus  provided  therefor. 

In  answer  to  that  part  of  your  letter  as  to  the  valuableness 
of  the  apparatus,  I  have  to  say,  that  in  many  instances,  where  it  has 
been  brought  into  service,  it  has  proved  of  incalculable  value  in  the 
saving  of  human  life.  In  one  instance  alone,  in  a  terrific  snow-storm 
on  the  coast  of  New  Jersey,  in  January,  1850,  the  life-car  at  one  of 
the  government  stations  on  that  coast  succeeded  in  saving  from  the 
wreck  of  the  ship  "  Ayrshire,"  (when  it  was  impossible  for  any  boat 
to  reach  her,  in  consequence  of  the  heavy  surf  rolling  in  upon  the 
beach,)  every  one  on  board,  two  hundred  in  number,  consisting  of 
men,  women,  and  children,  even  infants  in  their  mothers'  arms — a 
description  of  which,  will  be  found  in  the  work  on  life-boats  and  life- 
cars,  published  by  Francis'  Metallic  Life-boat  Company,  of  New  York. 
The  life-boat  has  proved  equally  successful  in  many  instances,  not 
deemed  necessary  here  to  enumerate. 

The  department,  in  bearing  testimony  to  the  great  value  of  the  ap- 
paratus for  saving  of  human  life  from  shipwreck,  in  use  at  the  gov- 
ernment life-saving  stations  on  the  coasts  of  New  Jersey  and  Long 
Island,  takes  the  occasion  to  say,  that  it  proposes  no  means  of  infor- 
mation, beyond  what  is  furnished  by  the  two  accompanying  reports, 
as  to  who  is  the  inventor  of  the  "  life-car  "  in  use  at  the  government 
stations  referred  to.  Those  cars  which  were  furnished  the  stations  first 
established  by  Captain  Ottinger,  in  1849,  were  provided  by  that  offi- 
cer, under  the  general  instructions  of  the  department  to  procure  the 
best  means  of  saving  life  and  property  from  shipwreck.  In  like  man- 
ner, Lieutenant  McGowan  procured  those  which  were  furnished  the 
stations  established  under  his  superintendence.     Those  provided  the 
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Sovernment  stations  subsequently  established  were  procured  by  the 
epartment,  diiect,  of  Mr.  Joseph  Francis,  of  New  York,  who,  it  was 
understood)  was  the  constructor  of  those  cars  in  use  at  the  stations 
previously  established  by  Captain  Ottinger  and  Lieutenant  McQowan. 
The  petition  of  Captain  Ottinger  is  herewith  returned. 
I  am,  very  respectfully, 

HOWELL  COBB, 
Secretary  of  the  Treasury. 
Hon.  E.  B.  Washburne, 

Of  the  Committee  on  Commerce, 

Souse  of  Representatives. 


C. 

Philadelphia,  November  4, 1849. 

Sib:  I  have  the  honor  to  report  that  the  duty  assigned  me,  of  carry- 
ing into  effect  the  act  of  Congress  for  the  preservation  of  life  and 
property  from  shipwreck  between  Little  Egg  Harbor  and  Cape  May, 
coast  of  New  Jersey,  is  completed,  and  I  respectfully  beg  leave  to  offer 
the  following  report : 

In  obedience  to  the  orders  of  the  committee  of  the  Board  of  Under- 
writers of  Philadelphia,  I  proceeded  to  the  ooast,  and  selected  six  points 
(all  of  them  on  islands,  except  Cape  May,)  as  the  most  suitable  for 
Stationing  the  apparatus,  all  of  which  places  were  approved  by  the 
committee.  At  each  station  there  is  constructed  a  frame  boat- 
house,  29  by  16  feet,  sufficiently  large  to  contain  the  surf-boat,  life-car, 
wagon,  and  all  the  apparatus,  besides  plenty  of  room  for  crews  of 
wrecked  vessels.  The  houses  were  built  by  Messrs.  N.  &  8.  Middle- 
ton,  of  this  city,  and  are  of  the  best  material.  They  are  located  as 
near  the  beach  as  the  safety  of  the  building  would  admit,  and  are 
perfectly  secure  from  any  storms  that  may  occur.  They  are  erected 
upon  locust  and  cedar  piles,  six  feet  long,  and  buried  five  feet  in  the 
ground,  and  securely  toenailed  to  the  piles  with  locust  trenails  l£  in. 
diameter.  They  are  well  painted  with  two  good  coats  of  white  lead, 
and  the  roofs  well  covered  with  red  ochre  and  tar.  The  ropes  were 
made  (by  Messrs.  Qeorge  J.  Weaver  &  Co.,  of  this  city,)  according 
to  the  recommendation  of  Captain  Ottinger — that  is,  spun  in  very 
fine  yarn,  like  whale  line  or  bolt  rope.  The  yarns  coated  with  a  light 
coat  of  tallow,  and  laid  slack,  thereby  making  it  float  light  and  very 
pliable  in  cold  weather,  and  not  apt  to  kink.  The  boats  and  life-can 
were  built  by  Mr.  Francis,  of  New  York,  and  are  the  same  as  those 
built  for,  and  recommended  by,  Captain  Ottinger,  with  an  important 
improvement  of  covering  the  whole  inside  bottom  with  galvanised  iron 
and  securing  it  to  the  wooden  bottom,  thereby  making  the  boat  per- 
fectly secure  and  not  liable  to  leak,  should  the  wood  become  rent  or 
cracked  from  hard  usage.  To  show  the  capability  of  the  boats,  I  will 
mention  that  I  landed  in  one  of  them,  on  Cape  May,  while  blowing  a 
double  reef  breeze,  with  considerable  surf  on  the  beach,  and  had  in  the 
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boat  all  the  life-saying  apparatus  for  the  Cape  May  station,  weighing 
full  two  thousand  pounds,  and  five  men,  and  landed  the  whole  in 
safety. 

At  each  of  the  stations  I  have  placed  everything  in  proper  order 
in  the  boat-houses,  and  left  with  the  persons  having  charge  a  card  of 
printed  directions  how  to  use  the  apparatus ;  and  in  order  to  give  them 
confidence  in  the  use  of  it  at  each  place,  I  fired  off  a  rocket  and  shot 
out  of  the  mortar  with  the  lines  attached,  and  was  very  successful  in 
carrying  the  lines  to  the  point  designated.  Those  persons  who  wit- 
nessed the  experiment  feel  satisfied  that  they  can  now  throw  a  line 
to  a  stranded  vessel  (if  not  over  three  hundred  yards  from  the  beach) 
when  it  is  impossible  for  a  boat  to  venture  off. 

As  the  persons  who  have  charge  of  the  apparatus  receive  no  com- 

Ensatiou  tor  taking  care  of  it  I  am  fearful  some  of  them  will  neglect 
eping  it  in  proper  order.  I  would  respectfully  recommend  that  the 
commander  of  the  Forward  be  instructed  to  visit  some  of  the  acces- 
sible stations  occasionally,  to  see  that  everything  is  in  good  condition. 
I  am  much  indebted  to  H.  C.  Holmes,  esq.,  collector  of  the  Great  Egg 
Harbor  district,  for  assisting  me  in  selecting  the  locations,  procuring 
the  deeds  from  the  owners  of  the  land,  and  rendering  me  much  valu- 
able assistance,  being  perfectly  acquainted  with  the  coast,  and  having 
the  confidence  of  the  board  of  underwriters.  I  have  given  him  the 
keys  of  two  of  the  houses  nearest  his  dwelling,  and  have  requested 
him  to  assume  the  general  superintendence  of  the  whole  line,  (except 
Cape  May,)  until  further  orders  from  the  government. 

1  herewith  transmit  the  deeds  for  the  land,  receipts  for  the  articles 
furnished  each  station,  and  a  printed  list  of  all  the  articles ;  also  a 
deed  and  receipt  left  by  Captain  Ottinger.  The  names  of  the  stations 
are  as  follows : 

Brigantine  Beach,  about  midway. 

Absecum  Beach,  opposite  Ryan  Adams, 

Peck's  Beach,  east  end. 

Ludlum's  Beach,  west  end. 

Five-mile  Beach,  east  end. 

Gape  May  Beach,  light-house. 

There  has  been  expended,  as  per  bills  in  the  hands  of  the  board  of 
underwriters,  the  sum  of  $8,364  67,  which  has  provided  everything 
that  was  supposed  useful  or  necessary. 

I  am,  very  respectfully,  your  obedient  servant, 

JOHN  N.  TONER, 
First  Lieutenant  U.  8.  Revenue  Marine. 

Hon.  W.  M.  Meredith, 

Secretary  of  the  Treasury ,  Washington. 


New  Tore,  May  21,  1849. 

Sir:  I  have  the  honor  to  state  that  the  duty  assigned  to  me,  by  order 
from  the  department  of  October  18,  1848,  for  carrying  into  effect  the 
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law  of  Congress  for  the  preservation  of  life  and  property  from  ship- 
wreck on  the  coast  of  New  Jersey,  between  Sandy  Hook  and  Little 
Egg  Harbor,  has  been  performed,  and  I  respectfully  beg  leave  to  offer 
the  following  report : 

The  committee  appointed  by  the  Board  of  New  York  Underwriters, 
at  the  request  of  the  Secretary  of  the  Treasury,  and  by  whom  I  was 
advised,  selected,  as  proper  places  for  surf-boat  stations,  eight  points 
between  Sandy  Hook  and  Egg  Harbor,  and  at  each  there  has  been 
constructed  a  frame  boat-house,  28  feet  long  and  16  feet  wide  in  the 
clear,  containing  all  the  articles  as  per  receipts  herewith  enclosed. 

The  galvanized  iron  surf-boats  were  adopted  on  account  of  their 
durability,  and  not  being  likely  to  need  repairs  for  a  long  time. 
This  kind  of  boats  are  coming  into  use  very  fast,  and  I  think  them 
peculiarly  suited  to  surf-boat  stations,  as  they  are  not  liable  to  be- 
come leaky,  and  therefore  always  ready  for  use.  The  boats  which  are 
at  the  several  stations  have  a  floating  power  which  will  sustain  15  per- 
sons when  they  are  full  of  water. 

The  "  life-cars"  are  also  made  of  metal,  with  air  chambers  of  the 
same  material,  and,  in  addition,  are  fitted  with  the  India  robber 
floats  and  fenders  invented  by  General  Santon,  United  States  army. 
These  "  cars"  are  constructed  on  the  principle  of  a  buoy,  and  in- 
tended to  pass  through  the  surf  when  the  surfmen  dare  not  venture 
off.  They  are  to  be  hauled  to  and  from  the  stranded  vessel  by  means 
of  "  hauling  lines"  attached  to  each  end,  and  are  protected  from  in- 
jury by  contact  with  the  ship's  side  by  the  inflated  floats  ;  these  were 
adopted  by  B.  B.  Forbes,  esq.,  to  give  the  boats  constructed  by 
him  for  the  Massachusetts  Humane  Society  the  essentials  of  life- 
boats ;  and  I  would  here  respectfully  remark,  that  I  believe  these 
fenders  could  be  applied  to  the  boats  of  the  revenue  cruisers  with 
great  effect,  as  they  would  not  only  give  the  men  and  officers  in- 
creased confidence  in  boarding  vessels  at  sea  when  on  "  relief  doty," 
but  would  protect  the  boats  from  being  injured  by  contact  with  the 
vessel's  side,  and  keep  them  fit  for  service  much  longer  than  thej 
would  be  without  such  protection. 

The  rockets,  with  which  the  stations  are  furnished,  were  imported 
by  R.  B.  Forbes,  esq.  The  largest  are  6  pounds,  and  will  carry  out 
270  yards  of  line,  weighing  nine-tenths  of  an  ounce  per  yard ;  the 
cost  of  each  is  about  five  dollars.  With  the  mortar  and  «Aof ,  using 
five  ounces  of  powder  for  a  charge,  I  have  thrown  out  320  yards 
of  the  same  line ;  rockets  have  generally  been  preferred  on  account  of 
not  breaking  the  line,  as*  their  motion  is  an  accelerated  one. 

The  shot,  on  the  contrary,  has  its  greatest  velocity  at  the  moment 
its  action  is  felt  upon  the  line,  which  has  been  a  great  objection  to 
using  the  "  cannonade."  This  difficulty  has  been  completely  over- 
come, so  far  as  we  have  tried  it,  by  putting  three  small  turns  of  small 
soft  wire  through  the  eye  of  the  shot,  with  five  or  six  spiral  tarns 
just  outside  of  the  muzzle. 

I  have  recently  been  at  each  of  the  stations,  and  delivered  all  the 
articles  in  safety,  and  instructed  the  persons  in  whose  charge  they 
were  left  in  the  mode  of  using  them,  and  left  with  each  a  card  of 
printed  directions,  a  copy  of  which  I  herewith  enclose.     I  am  appre- 
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hensive  that  it  may  appear  to  the  head  of  the  department  that  much 
time  has  been  occupied  in  bringing  this  duty  to  a  close ;  but  I  would 
respectfully  state,  in  explanation,  that,  notwithstanding  the  high  intel- 
ligence of  the  committee,  and  the  valuable  information  which  I  received 
from  them,  yet  there  was  much  that  we  required  which  could  only  be 
obtained  by  experiment,  and  frequent  alterations  and  delays  were  un- 
avoidable. As  it  was  of  much  importance  that  the  apparatus  should 
be  reliable,  all  the  articles,  except  the  life-cars,  have  been  practically 
tested,  and  these  are  approved  by  most  of  the  intelligent  surfmen, 
and  also  by  Mr.  Francis,  boat-builder,  at  the  Novelty  Works,  who 
has  spent  much  time  in  obtaining  information  on  the  subject  of  life- 
boats and  life-saving  apparatus  ;  and  we  availed  ourselves  of  his  ex- 
perience in  constructing  them. 

As  the  efficiency  of  the  apparatus  at  the  surf-boat  stations  depends 
almost  entirely  on  the  projectiles  being  kept  in  proper  condition,  and 
the  ^persons  in  whose  charge  they  are  left  receive  no  compensation, 
and  can  seldom  spare  the  time  necessary  to  keep  them  in  good  order, 
I  would  respectfully  propose  that  the  commanders  of  revenue  vessels, 
within  whose  cruising  limits  the  stations  are,  should  visit  them  once 
every  two  months  and  examine  the  apparatus,  with  the  person  having 
charge  of  the  same,  and  have  the  mortar  and  shot  cleaned,  and  the 
lines  recoiled.  The  individuals  in  charge  of  the  boat-house,  and  the 
people  generally  along  the  coast,  appear  to  feel  much  interest. in  this 
matter,  and,  I  believe,  will  exert  themselves  to  make  it  useful. 

I  have  the  honor  to  transmit  herewith  the  deeds  for  the  land  on 
which  the  boat-houses  stand,  and  six  receipts  for  the  articles  furnished 
for  each  station.  There  are  two  others,  which  were  left  to  be  signed, 
as  the  heads  of  the  families  were  absent  from  the  stations.  There  has 
been  expended,  as  per  bills  transmitted  to  the  department,  nine  thou- 
sand eight  hundred  and  forty-eight  dollars  and  sixty-one  cents,  which 
has  provided  the  eight  stations  with  all  that  was  supposed  would  be 
necessary  or  useful. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

D.  OTTINGER, 

Captain  U.  S.  R.  Marine. 
Hon.  W.  M.  Meredith, 

Secretary  of  the  Treasury. 


E. 
Escape  from  Shipwreck. 


The  Government  Appartaus, 
Long  Beach  House,  December  7, 1852. 

Dear  Sir  :  I  had  an  opportunity  of  testing  the  government  appa- 
ratus for  saving  life  from  shipwrecked  vessels  on  Saturday  last. 

The  ship  Georgia,  Captain  Brodie,  with  271  passengers  on  board, 
came  on  shore  on  Friday  evening  last,  the  wind  blowing  nearly  a  gale, 
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and  the  weather  so  foggy  that  the  breakers  were  not  seen  till  she  was 
hard  aground,  with  the  wind  on  shore.  So  thick  was  it  that  she  was 
not  seen  from  the  shore  till  eleven  o'clock  in  the  day,  although  she 
lay  within  a  quarter  of  a  mile  of  the  house  in  open  sight. 

I  happened  at  the  time  to  have  a  good  set  of  men  in  my  employ- 
ment— carpenters  and  others — and  immediately,  on  the  discovery  of  the 
accident,  went  with  my  men  and  team  to  the  government  boat-house, 
took  the  necessary  apparatus,  and  reached  the  beach  with  it,  all  in  half 
an  hour.  The  sea  was  so  high  that  she  could  not  be  boarded,  and  I 
used  the  mortar  for  sending  the  line  on  board,  and  succeeded,  at  the 
first  shot,  attaching  the  larger  line  to  the  bow  of  the  ship.  This  line 
was  then  fastened  to  the  forward  part  of  the  "surf-car,"  and  another 
to  the  stern.  I  sent  her  in  that  manner,  through  the  serf,  to  the  ship, 
and  back,  till  all  the  passengers  and  crew  were  landed,  without  the 
least  bruise  or  scratch  to  any  one. 

I  am  exceedingly  gratified  with  the  result.  The  arrangement  of 
boats  on  the  beach  is  a  most  humane  provision,  and  will  save  a  vast 
amount  of  life  every  year. 

I  regret  to  say  that  the  small  lines  were  cut  to  pieces,  and  will  need 
to  be  replaced  by  new.  My  time  is  fully  occupied  in  providing  for 
the  large  number  of  passengers,  and  I  have  no  leisure  to  write  any 
more. 

I  have  not  been  over  to  the  ship  since  the  crew  landed,  but  it  is  re- 
ported that  the  boat  is  somewhat  injured,  and  I  apply  to  you  to  assist 
me  to  have  everything  in  order  again  as  soon  as  possible.  I  enclose 
you  the  names  of  those  engaged  in  rescuing  the  people,  and  remain 

Tours,  . 

THOS.  BOND, 
Long  Beach,  Little  Egg  Harbor. 

Walter  B.  Jones, 

President  of  the  Life-Saving  Benevolent  Association. 

Amos  B.  Brown,  Henry  Stephens,  John  Cramer,  Eben  Stevens, 
Benjamin  Gifford,  William  G.  Crane,  Peter ,  Captain  John  Craw- 
ford, William  Helly,  and  crew  of  schooner  Mary  Kelly. 


F. 

United  States  Steamer  Michigan, 

Erie,  December  3, 1857. 

The  undersigned  officers  of  the  navy,  now  attached  to  the  steamer 
Michigan,  have  carefully  examined  a  miniature  model  of  a  surf  car, 
together  with  its  accompanying  apparatus,  of  mortar,  &c,  invented 
by  Captain  Douglass  Ottinger,  of  the  United  States  revenue  service, 
and,  so  far  as  they  are  able  to  draw  just  conclusions  without  experi- 
mental proof,  they  take  pleasure  in  expressing  the  opinion  that  the 
invention  in  question  seems  capable  of  successful  application  to  the 
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object  depigned,  viz  :  the  rescue  of  passengers  and  crew  from  a  sinking 
ship  at  sea,  and  they  believe  that  its  merit  entitles  it  to  the  favorable 
consideration  of  the  government. 

C.  H.  McBLAIR,  Commander. 

J.  H.  8POTTS,  Lieutenant. 

J.  W.  McCLELLAND,  Surgeon. 

A.  J.  MITCHELL,  Purser. 

JAMES  E.  JENETT,  Lieutenant. 

R.  B.  LOWREY,  Lieutenant. 

SAM.  McGAW,  Lieutenant. 


Gk 

Housb  of  Representatives,  U.  S. , 

January  12,  1849. 

Drab  Sir  :  At  the  last  session  of  Congress  I  had  the  honor  to  in- 
troduce and  get  through  a  proposition  to  make  an  appropriation  of 
$10,000,  to  be  expended  on  the  coast  of  the  district  which  I  represent. 
I  have  been  informed  that  yon  have  the  superintendence  of  expending 
the  amount.  I  have  introduced  similar  propositions  in  the  present 
session,  to  be  expended  in  the  remnant  of  my  State,  (New  Jersey,)  and 
also  on  a  great  portion  of  the  Atlantic,  coast  of  Long  Island.  I  shall 
make  some  remarks  on  the  subject,  and  wish  to  know,  so  that  I  may  make 
them  more  interesting,  what  you  have  done.  Please  say,  also,  if  you 
approve  of  the  plan  which  I  suggest  in  my  proposed  remarks,  a 
copy  of  which  I  herewith  send  to  you,  and  if  yon  design  in  any  meas- 
ure to  carry  out  my  suggestions.  I  should  also  like  to  know,  if  it 
be  agreeable  to  you  to  inform  me,  what  principle  you  design  to  adopt 
in  relation  to  selecting  individuals  to  whom  these  boats  are  to  be 
entrusted 

At  the  last  session  of  the  29th  Congress  an  appropriation  of  $5,000 
was  made  to  be  expended  at  the  light-houses,  for  the  purpose  of  pro- 
viding means  for  saving  life  and  property,  which  has  not  been  used  as 
yet  Cannot  this  sum  be  added  to  the  $10,000,  and  thus  enable  you 
to  carry  out  your  views  on  a  more  extensive  and  satisfactory  scale  r 

I  am,  sir,  with  much  respect,  truly  yours, 

WILLIAM  A.  NEWELL. 

Capt.  QrnxGBR, 

United  States  Marine  Revenue. 


H. 

Extract  of  letter  in  reply  to  one  from  Hon.  W.  A.  Newell,  M.  C.}  House 

of  Representatives  January  12,  1849. 

New  York,  January  16, 1849. 

Drab  Sir  :  I  take  much  pleasure  in  giving  you  information  on  the 
•abject  of  your  letter  ;  and  although  it  may  appear  that  we  have  not 
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progressed  rapidly,  yet  we  have  been  constant  in  our  efforts  to  brine 
the  matter  to  good  account,  and  have  called  to  oar  assistance  several 
of  the  most  intelligent  surfmen  along  the  coast,  who  have  selected  a 
boat  as  a  model  by  which  those  provided  for  in  the  appropriation  are 
to  be  constructed. 

We  have  selected  eight  stations  on  the  beach,  within  the  limits  em- 
braced in  the  law  "  for  the  preservation  of  life  and  property  from 
shipwreck  on  the  coast  of  New  Jersey,"  and  design  to  have  at  each  of 
them  a  frame  house  of  the  most  substantial  kind,  to  be  furnished  with 
a  galvanized  iron  "  surf-boat,"  with  ten  separate  air  chambers,  one 
hundred  and  eighty  fathoms  of  hawser,  three  hundred  and  sixty 
fathoms  of  hauling  line,  six  hundred  yards  of  rocket  line,  rockets, 
&c,  &c. 

Stoves  and  fuel  will  also  be  placed  in  the  buildings,  which  will  be 
sufficiently  large  to  shelter  persons  and  goods.  In  addition  to  the 
surf-boats,  I  propose  to  have  a  "  life-car"  at  each  station,  which  is  de- 
signed to  be  sent  to  the  stranded  vessel  when  the  wind  and  sea  ore  too 
heavy  for  the  best  constructed  boats  to  live.  1  have  not  yet  had  the  car 
approved  of  by  the  committee  of  the  board  of  undenmters9  by  whom  I 
am  advised  in  these  matters,  but  I  have  no  doubt  it  will  meet  their  ap- 
probation. 

I  am  much  indebted  to  Major  Henry  Wardell,  one  of  your  constit- 
uents, for  valuable  information  on  the  subject  of  my  present  duties; 
and  during  my  recent  visit  to  that  vicinity  I  had  the  satisfaction  of 
hearing  remarks  from  several  intelligent  persons*  wbich  evidenced 
that  the  people  throughout  the  neighborhood  were  gratified  that  the 
government  is  about  to  place  under  their  control  more  efficient  means 
to  enable  them  to  extend  their  usefulness  in  saving  life  and  property 
from  shipwreck. 

I  have  made  some  experiments  in  throwing  a  line  from  the  shore  to 
a  vessel  with  a  rocket,  which  was  witnessed  by  Messrs.  Suydam  and 
Jones,  of  the  committee,  and  several  other  gentlemen,  who  accompa- 
nied us  in  the  United  States  revenue  cutter  outside  of  Sandy  Hook,  at 
which  I  fired  several  rockets  with  lines  attached,  and  threw  oat  250 
yards  of  line,  weighing  1.62  ounce  per  yard,  with  which  we  tested 
the  practicability  of  sending  a  hawser  from  the  beach  to  a  boat  or  vessel 

The  rockets  used  on  that  occasion  were  imported  by  R.  B.  Forbes, 
esq.,  of  Boston,  who  is  the  executive  officer  or  the  Massachusetts  Ha* 
mane  Society,  and  is  constructing  surf-boats  from  the  appropriation  of 
five  thousand  dollars  given  by  Congress  to  that  society. 

Captain  Forbes  informs  me  that  Colonel  Taloott,  of  the  ordnance 
at  Washington,  has  offered  to  furnish  rockets  from  the  arsenal  at 
that  place  ;  for  humane  purposes  and  from  experiments  recently  made 
by  the  officers  in  the  pyrotechnic  department,  it  is  believed  that  he 
can  produce  rockets  fully  equal  to  those  imported. 

It  is  my  intention,  as  soon  as  the  weather  will  permit,  to  make 
some  trials  in  throwing  a  line  by  means  of  a  mortar  and  shot,  and  am 
of  the  opinion  that  we  will  also  place  them  at  the  several  stations.  I 
can  scarcely  answer  your  inquiry  respecting  the  persons  to  whom  the 
boats  are  to  be  entrusted ;  but  from  what  I  learn  on  that  point,  my 
opinion  is,  that  the  surfman  who  first  arrives  at  the  boat-house,  should 
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have  have  the  privilege  of  taking  charge  of  her  for  that  occasion,  pro- 
vided he  has  the  ability  to  take  the  "  steering-oar ;"  and  if  he  has 
not,  none  of  the  others  will  place  themselves  under  his  command. 
I  am,  very  respectfully,  you  obedient  servant, 

DOOGLASS  OTTINGEE, 

Capt.  U.  8.  B.  Marine. 
Hon.  W.  A.  Nbwell, 

Member  of  Congress. 


I. 

Squam  Beach,  Monmouth  Co.,  N.  J., 

March  13,  1850. 

Sir  :  I  was  present  and  superintended  and  sent  the  line  by  the  mor- 
tar, on  board  the  ship  "  Ayrshire,"  on  the  12th  January,  1850,  and 
by  means  of  the  metallic  life-car  we  landed  in  safety  her  passengers, 
in  all  two  hundred  and  one,  which,  in  my  opinion,  at  that  time,  could 
not  have  been  otherwise  saved,  as  the  sea  was  so  bad  that  no  open 
boat  could  have  lived.  We  attached  the  line  to  the  shot  and  fired  it 
from  the  mortar.  It  fell  directly  across  the  wreck  and  was  caught  by 
the  crew  on  board  and  the  hawser  hauled  off,  to  which  we  attached  the 
metallic  life-car,  and  pulled  her  to  and  from  the  wreck  through  a  ter- 
rific foaming  surf.  Every  soul — men,  women,  children,  and  infants — 
came  through  the  surf,  during  that  cold  snow-storm,  dry  and  com- 
fortable. 

During  the  whole  time  of  landing  these  ^persons,  one  of  the  India 
rubber  floats,  put  around  the  cars  outside  by  order  of  the  government 
officer  who  superintended,  was  full  of  water,  and  the  other  full  of  air, 
showing  the  ability  of  the  metallic*  boat  to  do  her  work,  even  under 
such  disadvantages  as  having  air  on  one  side,  and  the  weight  of  water 
in  the  India  rubber  float  on  the  other,  in  a  heavy  surf. 

The  ship  came  on  shore  abreast  of  the  station-house — the  station- 
houses  are  ten  miles  apart;  now,  if  she  had  struck  between  two 
houses,  or  even  four  miles  from  shelter,  many  of  those  we  saved  from 
drowning  would  have  perished  with  cold,  as  it  was  a  cold  snow-storm 
at  the  time  ;  but,  as  it  was,  all  were  landed  dry  and  comfortable,  and 
no  one  suffered,  as  we  immediately  put  them  in  the  house,  where  they 
had  the  benefit  of  the  fuel  provided  by  government ;  and  this,  in  my 
opinion,  shows  the  necessity  of  having  the  stations  nearer  together. 

I  have  had  much  experience  in  wrecking,  and  was  present  at  the 
wreck  of  the  ship  "John  Minturn,"  and  now  state,  decidedly,  (and 
many  others,  who  were  present  at  both  wrecks,  join  me,}  that  if  we 
could  have  had  the  mortar  and  metallic  life-car  we  would  have  saved 
a  great  proportion,  if  not  all,  of  the  souls  from  the  John  Minturn, 
which  was  wrecked  on  this  beach. 

The  car  is  also  very  valuable  for  landing  specie,  jewels,  silks,  and 
packages  of  all  kinds  that  could  not  be  saved  by  an  open  boat. 

We  can  also  now  communicate  with  the  ship  by  means  of  the  mortar 
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and  car  as  soon  as  she  strikes,  without  waiting,  as  heretofore,  for  the 
storm  to  cease,  by  which  time  she  may  go  to  pieces,  and  all  be  lost. 

With  the  above  arrangements,  well  attended  to,  there  need  be  bat 
few  lives  lost,  and  mnch  less  property. 

Yours,  very  respectfully, 

JOHN  MAXEN, 

Wreckmaster. 
Walter  R.  Jonbs,  Esq., 

President  of  the  Board  of  Underwriters  of  N.  T. 


K. 

State  of  New  Jersey,  Executive  Department, 

Trenton,  October  16, 1857. 

Dear  Sir  :  I  was  very  happy  to  hear  from  you  by  your  recent  favor. 
It  was  quite  unnecessary  for  you  to  inform  me  who  you  were.  I  assure 
you  I  shall  never  cease  to  know  or  to  remember  you  as  one  who  has 
contributed  very  much  towards  lessening  the  dangers  of  the  sea,  and 
one  to  whom  our  Jersey  people  are  almost  entirely  indebted  for  the 
valuable  apparatus  which  nas  been  the  means  of  saving  so  many  hun- 
dred lives  and  so  much  property.  I  am  well  satisfied  that,  had  yon 
not  been  entrusted  with  the  erection  and  furnishing  of  the  life-stations 
on  our  coast,  my  own  individual  effort  to  that  end  would  never 
have  amounted  to  much.  . 

Now,  if  you  could  be  more  specific  in  your  wishes,  and  inform  me 
exactly  what  you  want  me  to  do  in  the  way  of  recommendation  to 
the  Secretary  of  the  Treasury — what  office  it  is  you  wish  to  fill — you 
may  command  me  to  any  extent. 

I  am,  very  respectfully  and  truly,  yours, 

WM.  A.  NEWELL. 

Capt.  D.  Othngbr. 

P.  S. — Don't  be  backward  about  expressing  your  wishes. 


L. 

Washington,  D.  C,  March  4, 1858. 

Dear  Sir  :  We  have  examined,  at  your  request,  your  "  life-car," 
and  from  the  good  service  that  it  has  already  rendered  in  rescuing 
the  lives  of  nearly  five  hundred  persons  from  stranded  ships  on  our 
coast  under  circumstances  of  peculiar  peril,  and  when  no  other  human 
aid  could  reach  them,  we  do  not  see  why  it  should  not  succeed  with 
disabled  ships  at  sea,  using  the  precautions  and  following  the  diree- 
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tions  so  clearly  given  by  you.  We  also  think  that  "whalers"  in  the 
Pacific,  as  well  as  other  vessels  that  are  frequently  compelled  to  com- 
municate with  the  shore  through  the  surf,  often  impracticable  with 
the  ordinary  means  at  their  disposal,  would  find  your  life-car  of  the 
greatest  possible  assistance  and  convenience. 

Wishing  you  all  the  success  that,  so  laudable  an  undertaking  de- 
serves, 

We  are,  very  truly,  your  obedient  servants, 

WM.  W.  HUNTER, 

Cwn'r  U.  S.  N. 
JAMES  ALDEN, 

ComW  U.  8.  N. 
Capt.  Douglass  Ottinoer, 

U.  S.  Revenue  Service. 


35th  CoNawass, )    HOUSE  OP  REPRESENTATIVES.    (  Report 
1st  Session.     $  (  No.  404. 


JOHN  A.  RAGAN  AND   OTHERS. 


Mat  14, 1858. 


Mr.  Hill,  from  the  Committee  on  Public  Lands,  made  the  following 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  the  petition  of 
John  Asbum  Raganand  others ,  proposing  to  become  the  purchasers  of 
two  lakes j  to  wit,  Lake  Washington,  in  Washington  County,  Missis- 
sippi, and  Lake  Point  Coupee,  in  the  State  of  Louisiana,  both  the 
property  of  the  United  States  x  report  asfoUows : 

The  price  proposed  to  be  paid  for  said  lakes  is  twenty-five  cents  an 
acre,  certainly  a  very  small  consideration,  provided  said  lakes  can  be 
converted  to  any  very  valuable  purposes,  and  in  the  opinion  of  the 
committee  not  sufficient  to  induce  the  government  to  [part  with  the 
proprietorship.  The  petitioners  propose  to  breed  and  rear  large  and 
valuable  fishes,  such  as  the  trout,  from  Lake  Superior,  and  the  rock 
salmon,  of  Lake  Michigan,  and  also  to  grow  the  Itasca  rice,  the  Sinhara 
Tanyah,  &c,  for  market.  The  committee,  without  affecting  to  be 
skilled  as  naturalists,  are  of  opinion  that  the  salmon  of  Lake  Michi- 
gan and  the  trout  of  Lake  Superior  belong  to  those  particular  locali- 
ties, and  cannot  be  profitably  transplanted  to  waters  wholly  different 
and  to  a  climate  so  opposite  to  their  native  abode.  It  may  be  that  the 
rice  and  other  vegetable  productions  proposed  to  be  grown  might  prove 
profitable ;  but  your  committee  are  averse  to  bestowing  bounties,  in 
the  shape  of  low  priced  lands,  for  the  promotion  of  objects  of  question- 
able utility.  If  the  petitioners  had  proposed  to  lease  for  a  term  of 
years  the  two  lakes  and  agreed  to  attempt  no  drainage  of  either,  for  a 
^air  remuneration  to  government,  it  might  not  be  objectionable.  As 
t  is  the  Committee  cannot  recommend  the  sale  of  saia  lakes. 


35th  Congmbb,  )   HOUSE  OF  REPRESENTATIVES.   (   Report 
1st  Session.     S  ?  No.  405. 


CITIZENS  OF  MISSOURI  ASKING  LAND  IN  AID  ,OF  THE 

CONSTRUCTION  OF  A  RAILROAD. 


Mat  14, 1858. 


Mr.  Hill,  from  the  Committee  on  Public  Lands,  made  the  following 

REPORT. 

The  Committee  on  Public  Lands,  to  whom  was  referred  sundry  petitions 
from  citizens  of  Cape  Girardeau  county,  Missouri,  and  others,  request- 
ing Congress  "  to  grant  to  the  State  of  Missouri  the  public  lands  re- 
maining unsold  in  the  Jackson  district,  in  said  State,  to  be  applied, 
so  far  as  they  may  be  available,  in  aiding  the  aforesaid  State,  or  a 
company  chartered  by  the  State,  to  make  a  railroad  from  the  city  of 
Cape  Girardeau,  in  the  State  of  Missouri,  and  on  the  Mississippi 
river,  to  intersect  the  Iron  Mountain  railroad  at  or  near  the  Pilot 
Knob,  in  the  aforesaid  Stale,  with  a  view  to  an  ultimate  extension  to 
the  city  of  Springfield,  the  commercial  centre  of  southwest  Missouri," 
have  had  the  same  under  consideration,  and  now  report  as  follows : 

Heretofore,  applications  for  grants  of  public  lands  to  aid  in  the  con- 
struction of  railroads  and  canals  have  uniformly,  or  most  generally, 
presented  some  inducement  to  the  government  to  make  such  donations 
in  the  shape  of  an  enhanced  value  by  reason  of  such  improvements  of 
the  portions  of  such  lands  as  were  reserved  by  the  government.  On 
this  ground  it  has  been  argued,  and  at  least  with  much  plausibility, 
that  government  was  not  loser  by  making  such  grants.  In  the  case, 
however,  now  under  consideration,  no  equivalent  whatever  is  offered 
for  the  grant  proposed,  but  Congress  is  appealed  to,  to  give  uncon- 
ditionally "  aU  the  lands"  belonging  to  the  government  in  the  Jackson 
district.  The  claims  of  the  petitioners,  based  upon  their  merits  as 
"pioneers  and  descendants  of  pioneers,"  having  undergone  the  hard- 
ships and  privations  incident  to  the  settlement  of  a  new  country,  do 
not  entitle  them,  in  the  opinion  of  the  committee,  to  the  gratuity 
sought  to  be  obtained.  In  the  present  embarrassed  condition  of  the 
national  treasury,  it  is  certainly  inexpedient  to  deprive  the  govern- 
ment of  any  means  it  may  be  able  to  make  available  to  supply  the  in- 
creasing deficiency  of  its  exchequer.  These  lands,  if  worth  anything 
to  a  railroad  company,  or  to  the  State  of  Missouri,  can  not  be  value- 
less to  the  United  States.  Entertaining  these  views  of  the  inex- 
pediency of  making  such  grant,  the  committee  recommend  that  the 
prayer  of  the  petitioners  be  not  allowed. 


35th  Congress,  )   HOUSE  OF  REPRESENTATIVES.    (  Report, 
let  Session.      S  /  No.  406. 


APPORTIONMENT  OF  CLERKS  AND  MESSENGERS  IN  THE 

GOVERNMENT  DEPARTMENTS. 

[To  accompany  BUI  H.  B.  No.  127.] 


May  17, 1858. 


Mr.  Robert  Smith,  from  the  Select  Committee,  submitted  the  following 

REPORT. 

The  Special  Committee  to  which  was  referred  the  bill  (H.  B.  No.  127) 
to  apportion  the  clerks  and  messengers  in  the  several  departments  of 
the  government  in  the  city  of  Washington  amongst  the  several  States 
and  territories  and  the  District  of  Columbia,  have  had  the  same  un- 
der consideration  and  submit  the  following  report : 

There  are  now  employed,  in  the  service  of  the  executive  depart- 
ments and  bureans  of  the  government  in  the  city  of  Washington,  of 
the  several  classes  of  clerks  and  messengers  authorized  by  law,  as 
shown  by  the  "Official  Register/'  on  the  30th  of  September,  1857, 
twelve  hundred  and  four,  (1204 ;)  and  from  that  date  till  the  4th  of 
March,  1858,  there  has  been  appointed  permanent  and  temporary 
clerks  and  messengers,  and  those  employed  by  the  day  and  by  the 
piece,  one  hundred  and  sixteen,  (116,)  making  1,320.  This  will  give 
five  appointments  to  each  congressional  district,  Territory,  and  Dis- 
trict of  Columbia,  leaving  a  fraction  of  one  hundred  and  ten  to  be 
apportioned  as  the  heads  of  departments  may  deem  expedient  and  pro- 
per. 

The  following  table,  compiled  from  official  sources  of  information, 
shows  the  number  appointed  from  each  State,  Territory,  and  the  District 
of  Columbia,  and  the  number  to  which  each  would  be  entitled  in  ac- 
cordance with  the  principles  adopted  by  the  bill  under  consideration,. 


APPORTIONMENT  OF  CLERKS,  ETC. 

TABLE  A. 


MAINE. 


Name. 


John  F.  Hartley  ... 
Philip  C.  Johnson.. 
Robert  Long.  ..... . 

W.  H.  Codman 

William  A.  Evans.. 
Alanson  B.  Caswell. 
Samuel  H.  Cutta... 
John  Hartley...... 

Thomas  J.  Hobbs... 

H  L.  Fuller 

F.  H.  Stiekney 

J.  D.  Anderson  .... 

Charles  T.  Pope 

A.  D.  Harmon..... 

William  Byan 

J.  H  Jordan  ...... 

James  Morrow*.... 

Thomas  Fillebrown. 

Oliver  R  Merrill... 

.Jeremiah  O'Brien  .. 

*C  A.  Jordan  ...... 

-W.  J.  Pnrrington  . . 
•George  H.  Shaw  ... 


Office. 


Clerk. 
....do. 
....do. 


..do. 
..do. 
..do. 
..do. 
..do. 


.do. 
.do. 
.do. 


do. 
do. 
.do. 


,do. 
.do. 
.do. 
,.do. 
.do. 


.do. 
do. 
do. 
.do. 


Where  employed. 


Treasury  Department .. 
Navy  Department 
Treasury  Department .. 
do 


.do. 


Post  Office  Department. 
Treasury  Department .. 
do 


.do. 
.do. 
do. 


.do. 
.do. 
.do. 


do. 
do. 


Interior  Department. 
Navy  Department .  . . 
do 


Post  Office  Department. 
Treasury  Department  .. 
do 

Interior  Department  -  . . 


Salary. 


$1, 800  00 
1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1.400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 


NEW  HAMPSHIRE. 


JLmos  B.  Little.... 

Thomas  H.  Dodge 

Moses  Kelly 

George  J  Abbott . 

Richard  Ela.. 

.8.  E.  Cones  ...... 

-E.  L.  ChUds 

John  Bedel 

.^ohn  C.  Wilson... 
•D.  P.  Perkins 

Joseph  Manahan., 

George  Marston.. 
.'J.  G.  Todd 

K.  F  Page 

^Richard  B.  Lowe.. 

Walter  A.  Norris.. 

Thomas  Stack  pole! 


Examiner  . 

.-.-do 

Chief  clerk 

Clerk 

....do 


.do. 


.do. 


.do. 
.do. 
.do. 


.do. 
do. 
.do. 


....do 

....do 

....do 

Watchman 


Interior  Department 
do 


do 

State  Department 
do 


Interior  Department... 

Post  Office  Department. 

Treasury  Department .. 

do 


Interior  Department... 
Treasury  Department  .. 
do 


Interior  Department... 

do 

Post  Office  Department. 
do 

Executive  mansion 


2,500  00 
2,500  00 
2. 200  00 
1,800  0$ 
1,800  00 
1.800  00 
1,800  00 
1,600  00 
1.600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  09 
1,200  00 
600  00 


VERMONT. 


J.  H.  Lane..... 
Chauncey  Smith 
8  G.  Heaton... 

E.  E.  Fiak 

William  F.  Hall 


Examiner 

Clerk 

....do.... 

....do 

....do 


Interior  Department... 

Post  Office  Department. 

Interior  Department ... 

do 


do. 


2,500  00 
1,600  00 
1,4<*  00 
1,200  00 
Per  folio,  10 


Ik 
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TABLE  A— Continued. 


MASSACHUSETTS. 


Name. 


Ammi  B.  Young.. 

Charles  W.  Welsh _J 

Thomas  Bartlett 

J.  H.  Adams,  jr. .. 

Edmund  F.  French........ 

John  Etheridge ........ 

Henry  J.  D.  Pratt 

C.  F.  McDonald 

J.  0.  Wilson 

J.  E.  Conant 

A.  J.  Cass 

William  B.  Lee 

Woodbury  Emery......... 

Joseph  T.  Adams  . 

Robert  Jones . 

F.  Pellitier 

L  B.  Dixon..... ... 

H.  0.  firigham 


Office. 


Architect... 
Chief  clerk , 

Clerk 

....do...... 

....do...... 

do...... 

do 

....do...... 

.-..do 


.do 

.do. 

.do. 


.do. 
.do. 
.do. 


.do. 
do 
.do 


Where  employed. 


Treasury  Department .. 

Navy  Department .. 

Treasury  Department  . . 
Interior  Department... 
Treasury  Department .. 

Navy  Department .. 

8tate  Department 

Treasury  Department .. 
do 


Interior  Department... 

do 

War  Department  ...... 

Post  Office  Department. 
Treasury  Department .. 

do 

do 


do 

Interior  Department 


Salary. 


$3,000  00 
2,200  00 
1,800  00 
1,800  00 
1, 600  00 
1, 600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
Per  day,  6  00 
Per  day,  3  62 
Per  folio,     10 


BHODE  ISLAND. 


William  Hunter 
AT.  Jenkes... 
J.  A.  Johnson  .. 


Chief  clerk 

Clerk 

....do 


State  Department... 
Interior  Department. 
do 


2,200  00 
1,800  00 
1, 100  00 


CONNECTICUT. 


8.  H.  Huntington.. 

John  Gal  pin 

John  8  Williams  .  . 

O.  D.  Jewett 

Henry  A.  Burr..... 

JN.  Prior 

Thomas  P.  Trott... 
Henry  A.  Olcott ... 

G.  C.  Williams 

EL  Shaw  .......... 

C  LDaboll 

Lucius  B.  Allyn 

Henry  A  Bills 

L  H.  Rickard 

Dudley  Webster 

C.  U.  Burr 

Augtbtus  E.  Merritt 
Timothy  Malihan  .. 


Chief  clerk 
Clerk 


do. 


.do. 


do. 
.do. 


do. 


.do. 


.do. 
.do. 


.do. 


.do. 


.do. 


.do. 
.do. 


.do. 
.do. 


Watchman 


Court  of  Claims ... 

Interior  Department ... 
Office  Public  Printing  .. 
do 


Post  Office  Department. 
Interior  Department... 
Post  Office  Department. 
Treasury  Department  .. 
do 


Interior  Department 
do 


Navy  Department. . 

Pont  Office  Department. 
Treasury  Department  .. 
Interior  Department... 
do 


Navy  Department 

Post  Office  Department. 


3,000  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,600  00 
1,6»0  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,2Q0  00 
1 , 200  00 
1,200  00 
1,200  00 
600  00 


Samuel  ilein 
8  M  Clark 
George  McCoy 


NEW  YORK. 


2,600  00 
2,000  00 
2,  v)U0  00 
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TABLE  A— NEW  YORK— Continued. 


Names. 


Peter  Lammond.  . 

J.  N.  Granger 

D.  J.  Browne.... 

T.  Glover 

H.  R.  Schoolcraft 
S.  Cole 


Ransom  H.  Gillett 

Edward  Stubbs -- 

J.  Van  8antvoord  - 

Thomas  Aatisell  .......... 

St  J.  B.  L.  Skinner 

Philip  Harry 

Roberts.  Chilton 

William  Hogan  ....... 

William  J.  Rose . 

James  T.  Raymond ... 

Chester  Demming...  — .... 

George  Hartwell 

H  Berrian. . .... 

T.  H.  Lane 

John  Oliphant 

L.  F.  Pourtales 

8  Brintnall 

J.  L  Cramer ..... 

F.  W.  Hitter 

William  W.  Turner 

Samuel  P.  Bell 

A.  M.Smith 

Oskar  Bessau — ......... 

W.  B.  Malcom 

Samuel  B.  Beach 

George  Petrie 

Martin  McMahon 

Daniel  D.  T.  Leech 

William  B.  Heartt 

Samuel  N.  Salomon  .. . 

Hugh  McNeill 

Asa  L.  Hazleton  .. .. 

Abial  Allen 

Wi  Ham  P.  Shearman 

P.  J.  Seybolt 

John  D.  Hogan 

James  C.  Haviland 

L.  H.  Parish .... 

D  McCarty 

C.  Walbridge 

Richard  Kelly 

N.  B.  Smith 

C.  O.  Joline... .......... 

M.  J.  Bacon. 

E   Marsh 

William  M.  Furguson. 

Amos  D.  Hollister 

Oliver  J.  Ruger . 

W.  S.  Beare.... ...... 

William  Blair 

F.  Ringold 

J.  C.  Mattison. .......... 

J.  Vierbuchen  ........ 


Office. 


Clerk . 
....do. 
....do. 


.do. 

do 

.do. 


....do 

do..... 

do.......... 

....do 

....do 

....do 

-..do 

....do 

-..do 

—do 

....do 

--.do 

.—do 

—do 

....do 

—do 

....do 

--do 

-.-do 

-..do 

.--do 

—do 

—  -do 

—do 

.--.do 

—do 

—do 

--do 

—do 

--do 

—do 

—do 

—do 

—do 

—do 

—  .do 

.-.do 

—do 

—  .do 

—do 

—do 

—do 

—do 

..--do 

.—do 

—do 

—do 

....do 

..-.do 

....do 

....do 

—do 


Where  employed. 


Salary. 


Interior  Department. 
do 


do. 
do. 
do! 
.do. 


Office  Attorney  General. 

8tate  Department  ..... 

Interior  Department ... 

do 

Post  Office  Department. 

War  Department  ...... 

State  Department ... 

do 

do 

Treasury  Department  .. 

do 

do 

do ta 

do 

do 

do 

Interior  Department  ... 

do 

do 

do 

do 

do 

do 

do 

Post  Office  Department. 

do 

do 

do 

Treasury  Department  .. 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Interior  Department ... 

do 

do 

do..* 

do 

do 

do 

War  Department ....... 

Post  Office  Department., 
do 

Treasury  Department ... 
do 

........  UU ......a.....' 

do 

do 


$2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  N 
2,O00N 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
,600  00 
,600  00 
,600  00 
,600  00 
,600  00 
,600  00 
,600  00 
,400  00 
,400  00 
00 
00 
00 
00 
00 
00 

0 
00 

00 


,400 
,400 
,400 
,400 
,400 

.4* 


1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1, 

1,400 

1,400 

1,400 

1,400  09 

1,400  00 

1,4*  «• 
1,400  00 

1,400  00 

1,400  00 
1,400  0* 
1,400  00 
1,200  00 
1,200  60 
1,200  00 
1,200  00 
1,200  00 


APPORTIONMENT  OF  CLERKS,  ETC. 


TABLE  A— NEW  YORK— Continued. 


Names. 


8.W.  Oilleit 

Clark  Ryder , 

A.  G.  Fowler 

0.  B.  Metieroth 

Mary  Schoolcraft...... 

James  S.  Ewbank 

Ebeneser  V.  Campbell 

James  Owens... .......... 


Office. 


Clerk . 
....do. 
....do. 


....do..... 

....do 

....do 

Watchman 
Messenger . 


Where  employed. 


Interior  Department 
do 


.do. 


Treasury  Department 
Interior  Department  - 
do 


do 

State  Department. 


Salary. 


$1,200  00 
1,200  00 
1,200  00 
$3  76  per  day. 
$3  per  day. 
10  cts.  per  foi. 
800  00 
700  00 


NEW  JERSEY. 


Francis  N.  Barharin.  . 
Martin  Johnson.  -  -  -  - 

w\  A.  Johnson  ...... 

Joseph  H.  Blackfan... 

Joseph  Qoicksall 

B.  F.  Rogers... 

W.  S.  Foot 

Joseph  E.  Potts 

John  Kearns......  .. 

Isaac  Hackett 

E,  D  Leaser......  .. 

J.  W.  C.  Evans 

DC.  Wilson 

Andrew  Van  Bnssnm. 
William  H.  Collom... 

8.  B.  Read 

Beojamin  Naar,  jr 

Bowman  Sailer....  ... 

J.J.  Ricketts 

Simeon  Mead 


Clerk. 
...do. 


.do. 
.do. 
do 


do 
.do. 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do, 
.do. 
.do. 


....do 

...do 

Messenger 


War  Department 

Treasury  Department.. 

Interior  Department.  -. 

Pest  Office  Department. 

do 


Treasury  Department. 

..do 

do 


.do. 
.do. 
.do. 


.do. 


Interior  Department.  .. 
Post  Office  Department. 
Treasury  Department.. 
Interior  Department.  .. 
Post  Office  Department. 

do 

Treasury  Department.. 
do 


$3 


1,800  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1.400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
70  per  d. 
840  00 


PENNSYLVANIA. 


J.  Sazton. 


T.  UPeale 

J.  Buchanan  Henry........ 

Gilbert  Rodman 

John  Oakford 

S.  M.  McKean 

James  M.  Ramsey 

David  W.Mahon 

Thomas  Feran... ......... 

B.  T.  Shugert... .....-•-.. 

John  Hood 

Francis  Harkoe 

James  N.  Barker 

Henry  Rogers 

P.  Dankworth ..... 

W.  H.  Sanderson. . ........ 

D.  Crawford 

William  A.  Gordon- ....... 

Bobcrt  J.  Niven 


Nicholas  Halter I do. 


Sup't  weights  and 
measures. . 

Examiner..  .... 

Private  secretary 

Chief  clerk  ..... 
....do 

Clerk 

....do 

—  .do 

....do 

....do 

..-.do 

....do 

....do 

....do 

....do 

....do.......... 

....do 

....do.......... 

do 


Treasury  Department .. 
Interior  Department.  .. 
Executive  mansion  .... 


Treasury  Department  .. 
Post  Office  Department. 
Treasury  Department  .. 
do 


.do. 
.do. 


Interior  Department. 
do 


State  Department 

Treasury  Department ., 
do 


.do. 


Interior  Department. 
do 


War  Department . 

Post  Office  Department. 
do 


2,500  00 
2,500  00 
2,600  00 
2,200  00 
2,200  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
1,800  00. 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
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APPORTIONMENT  OF  CLERKS,  ETC. 


TABLE  A— PENNSYLVANIA— Continued. 


Name. 


Alexander  H.  Derrick. 

John  J.  Polk 

William  M    Gouge 

Alexander  Mahon .... 

John  M.  Kims  .....  ..... 

John  B.  8n)Hvan.. ....... 

William  H.  Sullivan 

8.  A   Houston 

T.  J.  McCamant 

W.  A.  Shannon 

Hopkins  Lightner— ...... 

J.  Bartram  North % 

Benjamin  Evans......... 

W.  H.  Coleman.. ..... 

William  Fiynn 

D.  T.  Jenkes 

J.  P.  Tustin 

H.  L.  Harvey . .. 

Chester  A.  Colt 

William  Slemmer 

William  P.  Young 

James  Maher......  ...... 

C.  M  B.  Harris 

T.  F.  Anderson. ...  ... 

R.  W.  Middleton 

J.  C.  Kretschmar ..... 

Charles  W.  Schreiner 

William  Ferguson 

E.  A.  Whipple 

J.  W.  Miles 

J.  B.  Oliver 

S.  Y.  McNair 

John  Todd......  ..... 

L  R.  Hamersley ..... 

M.  A.  Turner....  ....... 

F.  8.  Shnise 

De  Witten  Haines 

Jonas  D.  Bachman .  ... 

Thomas  E.  Martin 

Thomas  H   Baird,  jr 

W.  L.  Waller 

T.  J.  Albright 

G.  P.  Howell 

A  M.  Claik 

George  Plitt  8mith 

D.  M    Bull 

J.  B.  Meek 

Samuel  D.  Finkel 

Charles  Slemmer......... 

W.  Schall 

Richard  Powell 

John  P.  Wolf 

Charles  E.  Stellwagen 

Chester  Tuttle 

James  F.  Shunk 

George  W.  Eellinor 

Benjamin  F.  Baer 

George  Boyer 

Henry  Major 

Israel  Uncapher 


Office. 


Where  employed. 


\sierK ...-  ..... 

...do 

...do 

...do 

...do 

...do.... 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...-do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

Public  gardener  . 

1  Clerk 

...do 

....do 

....do 

...do 

...do 

...do 

...do 

...00 ..... 

...do 

....do 

....do 

....do 

....do 

....do 

....do 

..-.do 

....do 

....do 

.-..do 

.-.do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

-..do 

—do 

—do 

....do 

—do 

—do 

—do 


8alary. 


State  Department .... 

do 

Treasury  Department  ... 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Interior  Department.... 

do 

do 

do 

do 

Navy  Department 

Post  Office  Department.  .. 

do 

do 

Interior  Department...... 

Treasury  Department 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Interior  Department 

Treasury  Department 

Interior  Department.  .... 

do 

do 

do 

do 

do 

War  Department ..... 

do 

Navy  Department 

do 

do 

do 

do 

Offioe  At  torney  General ... 

Post  Office  Department 

do 

do 

do » 

*> J 


$1,600  0* 
1,  €00  00 
1,  €00  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  CO 
1,600  00 
1,600  00 
1, 600  00 
1T600  00 
1, 600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1.600  00 
1,440  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
l,4O0  00 
1,400  00 
1.400  Of 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1.400  00 
1,400  00 
1,400  00 


APPORTIONMENT  OF  CLEEKfl,  ETC. 


TABLE  A-PENN8YLVANIA— Continued. 


Name. 


Francis  De  Hoes  Janvier 

James  M   Miller 

Joseph  Lescure 

Benjamin  U.  Keyser.... 

O.  E.  W.  Sharretts 

Samuel  Linton.. .......... 

R.  8.  Lynch 

Henry  C.  6troman......... 

James  B.  O*  Conner 

H.  Frysinger 

B.  W.  GilHa 

J.  F.  Souder 

Charles  McClure  ...... 

Frands  Connolly 

Wilii»m  Wickes 

8.  8.  Fahnestock 

J.  H.  Phillips 

John  W.  8hugert 

David  Pool 

Marsh  B.  Clark 


Office. 


Clerk . 
....do. 
....do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
do. 
.do. 


, ...do........ 

> . .  bUV. ......  i 

...do 


....do 

Draughtsman 

Clerk 

....do 

Messenger... 


Where  employed. 


Post  Office  Department. 
do 


.do. 


Treasury  Department  .. 
do 


.do. 
.do. 
do. 


.do. 


Interior  Department 
do 


do 

War  Department 

Post  Office  Department. 
do 


Treasury  Department  .. 
Interior  Department... 

do 

do 

Nary  Department  ..... 


Salary 


$1,400  00 
1,400  00 
1,400  00 
1}400  00 
1, 200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1, 200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 

Per  day, 6  00 

Per  piece. 

Per  folio,   10 

Per  folio,  10 
840  00 


DELAWARE. 


John  Knight 

W.  Bead 

James  M.  Torbett 

William  H.  Jones 

Benjamin  A  Janvier....... 

Allan  Thomson 

Bkhard  B.  Bayard 

0.  F.  Gouley 


Clerk . 
....do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


Treasury  Department ... 
Interior  Department ... 
Treasury  Department  ... 

!I"""do"""""I"! 


Interior  Department 
Office  Attorney  General  .. 
Interior  Department . 


1,800  00 
1,800  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1, 200  00 


MARYLAND. 


A  Herbert....... 

E.  Foreman  ............ 

George  Mathiott 

James  8.  Mackie 

W.  H.  8.  Taylor  .-. 

JohnF.  Boone , 

H.  E.  Bateman 

R.  Geddes 

Richard  Gott 

James  L.  Addison 

Philip  Lansdale 

George  Thompson 

William  E  Stubbs 

William  J.  Bromwell 

William  Handy 

Charles  Vinson , 

Henry  K.  Randall 

J.B.  Cams. ............ 

James  McClery 

B  C.  Bidgate 


Examiner 
....do.... 

Clerk 

....do.... 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


Interior  Department 
do 


Treasury  Department 
State  Department.  ... 
Treasury  Department 
do 


.do. 


Interior  Department. 

War  Department .... 

do 


Navy  Department 
War  Department  . 
8tate  Department. 
do 


Treasury  Department 

do 

do 


.do. 
.do. 
.do. 


2,500  00 
2,500  00 
2,000  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,600  00 
1,600  00 
1.600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
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APPORTIONMENT  Of1  CLERKS,  ETC. 


TABLE  A— MARYLAND— Continued. 


Names* 


Office. 


Where  employed. 


Salary. 


y.  A.  Randall 

Benjamin  H.  Done? 

J.  D.  Wilson 

J.  J.  BmHh. .............. 

T»  Jenkins 

J.  Calvert 

Edmund  H.  Brooke........ 

James  H.  Marr 

James  N.  Davis 

James  Lawrenson  ......... 

E  Crosdale 

John  Ott 

Gideon  Pearce  ..... 

George  F.  Worthington 

Albert  Ellery 

Ed.  T.  Mathews 

Samuel  L.  Gouveneuf,  jr... 

De  Wilton  8nowden 

Charles  DeRonceray 

George  W.  Blacoe 

B.  A.  Fitzhugh 

J.  H.  Somerwell  .......... 

J.  W.  Anderson..... ... 

F.  L.  Grammer  ........... 

George  W.  Barry 

Francis  A.  Willis 

Lewis  Brand 

Edmund  Crotadale 

A*.  W.  Russell 

A.  K.  8mith 

John  D.  Ott 

W.  O.  Lumsden... ........ 

Samuel  D.  Mills 

T\  E.  Sands 

James  Morris . .  ~  .  . . 

J.  H.  Woolford 

John  8.  Moore .... 

Thomas  Cromwell 

&  P.  McElderry 

George  F.  De  la  Roche 

Jonathan  Guest .... 

Lorenao  Dorsey  ........... 

John  8pencer. *.... ....... 

Dennis  Callahan .. 

John  L.  Nelson.......... 

Isaac  Williams 

William  H.  Chase 

James  Bulloch ...... 

A.  Wingerd  .............. 

W.  O.  Conway -. 

De  Witt  Kent 

G.  F.  Bowie , 

L.  Handy ............. 

C-  Birnie 

T.  L.  Darnall ™L 

James  M.  Wright 

John  R.  Condon 

E.  Ourand . 

William  A.  Elliott '. 


Clerk. 
....do. 


.do. 
.do. 


do. 


.do. 


.do. 
.do. 


do. 

do. 


do. 
.do. 


do. 
.do. 


do. 
.do. 


do. 
.do. 


.do. 
.do. 


.do. 
.do. 


.do. 
.do. 


.do. 
do. 


.do. 
do. 


.do. 
.do. 


.do. 
.do. 


.do. 
.do. 


.do. 
.do. 


.do. 
.do. 


.do. 


.do. 


Interior  Department. 
do 


.do. 
.do. 
.do. 


do . 

War  Department ...... 

Post  Office  Department. 
do 


.do. 


Treasury  Department.. 
do 


.do. 
.do. 
.do. 


.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 


Interior  Department 
do 


.do. 
.do. 
.do. 


.do. 
.do. 


.do. 


.do. 


.do. 
.do. 


.do. 
do. 
do. 


.do. 
do. 
.do. 


.do. 
.do. 
.do. 


War  Department . 

Nary  Department 

do 


Post  Office  Department. 

do 

do 


War  Department 

Treasury  Department  -. 
do 


.do. 
.do. 


Interior  Department. 
do 


do. 
.do. 
.do. 


....do..... 

....do 

Messenger . 
....do..... 


.do. 
.do. 
.do. 


do 

do 

War  Department 

Post  Office  Department. 
Treasury  Department  .. 
Navy  Department 


$1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
I 
1 
1 
1 
1 


600  OP 
000  09 
WO  00 
60*  OP 
600  00' 
600  00 
€00  Ofr 
600  00 
600  00 
600  00/ 
400  00 
400  00 
400  00 
400  00 
400  OP 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  Of 
400  00 
400  00 


400  00 
400  00 
400  00 
400  00 
400  00 


400  00 
400  00 

400  00 
400  00 
400  00 


200  00 
100  00 

too  00 

200  00 

too  00 
too  00 
too  00 
too  00 
too  00 
too  00 
too  00 
too  00 
too  00 

840  00 
840  00 


APPORTIONMENT  OF  CLERKS,  ETC. 


TABLE  A— MARYLAND— Continued. 


Name. 


J.  C.  Howard.. 
8.  Coomes..... 
William  Jones  . 
J.  A.  Rowland. 


Office. 


Messenger 


Clerk 


Where  employed. 


Interior  Department ., 
do 


Treasury  Department 
Interior  Department. 


Salary. 


$700  00 

600  00 

600  00 

Per  folio,  10 


VIRGINIA. 


William  Drinkard.... 

A.  J.  O'Bannon 

W.  R  Randolph 

H.  C.  WilUams 

William  P.  8.  Sanger. 

Taliaferro  Hunter 

Robert  8.  Chew 

Robert  W.  Young 

Woodville  Latham  ... 
Anthony  McLean 

M.  Bull 

A  Chapman ..  .. 

W.  H.  Woodley 

W.  M.  C.  Fairfax  .... 
William  C.  Reddall... 
Hugh  0.  McLaughlin. 

Charles  fisher 

Mason  Campbell 

Lewis  Beard ... 

Charles  Hume  ....... 

O.W.Mercer 

Thomas C.  Daniels... 
A.  F.  Cunningham... 
Richard  T.  Mathews.. 

Thomas  Mustin 

W.  C.  Lipscomb...... 

E.  M.  Merchant...... 

I.J.  Massie.... .. 

William  8.  Morgan... 
Benjamin  F.  Mackall . 

P  H.  Sweet 

William  Gordon 

J.  E.  Stewart 

M.  B.  D.  Lane....... 

L.  Peyton........... 

James  D.  Kerr 

James  Ereleth 

William  L.  Bailey.... 
William  P.  Moran.... 

William  Bell 

John  Hunter 

William  J.  Darden... 
George  H.  Jones 


George  Bartle  .... 
Alexander  Hall... 
William  B.  Collins 

Merit  Jordan 

Ssmael  H.  Janney. 
Robert  Grame  .... 


Chief  clerk 

Clerk 

....do 


.do. 
.do. 
do. 


.do. 
.do. 
.do. 


.do. 
.do. 
do. 


.do. 
.do. 
do. 
do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
do. 


.do. 
.do 
do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do. 
do. 
do. 


....do 

....do 

Secretary  to  sign 
land  patents.. 

Clerk . 

....do 


do. 
do. 
do. 
.do. 


War  Department ...... 

Treasury  Department  ., 
do 


Interior  Department... 
Nary  Department  ..... 

Treasury  Department  ., 
State  Department.  .  . . . . 

do 


Treasury  Department 
do 


Interior  Department. 
do 


.do. 


Treasury  Department .. 
State  Department  ..... 
do 


Treasury  Department .. 

do 

do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do 

War  Department 
do 


do 

Navy  Department  . 

Post  Office  Department. 

do 

do 


Interior  Department. 
State  Department... 
Treasury  Department 
do 


.do. 
.do. 
.do. 


J,  200  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
2,000  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1,600  00 
lf600  00 
1,600  00 
1,600  00 
1.600  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1, 600  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1, 600  00 

1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1, 400  00 
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APPORTIONMENT  OF  CLERKS,   ETC. 


TABLE  A— VIRGINIA— Continued. 


.    * 


Names. 


Wbtere  employed. 


Joseph  A.  Craighill ...... ..■  Clerk |  Treasury  Department  .... 

Wvthe  Denbv ' do do 


Wythe  Denby do. 

George  Ott  Wunder ! do do. 

John  P.  Bentley ....do .....do. 

8.  M.  Edwards I do do. 

William  J.  Bronaugh..... do ............do. 

"William  8.  Darrell do I do. 


C.  T.  Hull do do 


J.  J.  8chermerhorn ...J... .do 

John  Beck ....... do 

W.  W.  Tyler do 

J.  H.  Striker do 

M.  M.  Anderson  ......... 

John  C.  Bronaugh ... 

Robert  Cawthorn ..... 

W.  V.  W.  Weaver 

John  G.  Hedgman. ... 

Francis  Lowndes 

H.  Mitchell 

E  A.  Cabell 

J.  W.  Hester 

P.  M.  Martin 

H.  C.  Loving 

P.  B.  Wilson 

Bernard  Hooe 

J.  Williams 

W.  W.  Sperry 

W.  A.  Street 

John  A.  Hunnicutt 

Thomas  P.  Lewis......... 

Thomas  J.  Abbott 

J.  C.  Goolrick, 

Charles  H.  Lee. 

Abel  P.  Upshur 

James  M.  Young 

Charles  K.  King 

Edward  M  Tidbail 

Robert  C.  Pago 

Richard  D.  Spottswood 

James  F.  Devine 

James  T.  Ball 

G.  W.  L  Kidwell 

8.  Melvin 

A.  E.  Saunders  . ..  ... 

Robert  E.  Preston 

8.  W.  Hampton 

B.  J.  Nalle 

Joel  Pennybacker . 

8.  Alburtis... ........... 

B.  T.  8wart 

C.  P.  Higginson.......... 

John  8.  Pennybacker..... 

W.  W.  Jacob 

J.  A.  Kayser  ............ 

George  M.  Cook  .... 

8.  Ramsey............... 

James  T.  Mclver 

Ibpley  W.  Toung 

Edward  Wharton 


do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do 


Salary. 


Interior  Department. 

do....: 

do 

do 

do 

do 

do 

....*. ..do ..... 

do 

do 

do 

War  Department .... 

do 

do 

do , 

Navy  Department ... 

do 

do 

do-.. 


do Post  Office  Department. 

do ..'........do..... 

...do ..| do............ 

Police  at  Capitol.]  Interior  Department... 

Clerk Treasury  Department  .. 

...do...-. ' -do 

—do do 

do..... do....... 

— do....... ....do............ 

...do..... '  Interior  Department... 

...do..... do 

...do..........  ........  do. ........... 

...do .... do.. .......... 

do....... ... do 

do ...... .....do..... ... 

...do do 

...do do 

.. -do. ....... War  Department  ...... 

...do do............ 

...do Post  Office  Department. 

...do do 

...do Treasury  Department  .. 


$1 
1 
1 
1 


1 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,400  00 
,3X0  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
,200  00 
v200  00 
.200  00 
•200  00 
,200  00 
,200  00 
,200  00 
,200  00 

,m  oo 
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TABLE  A— VIRGINIA— Continued. 


Names. 


Gustavus  8.  Taliaferro. 
0.  A.  Porterfield 

F.  L  Brockett 

Thomas  Foster........ 

George  R.  Adams 

G.  a  Ashton 

R.  C.  Campbell 

W.Clarke 

E.  Cooper  Butler 

James  Eveleth.. ...... 


Office. 


Clerk  . 
....do. 


...do 

Messenger. 
..-do 


....do 

..-.do 

Watchman 

Laborer  ........ 

Supt.  of  Winder's 
building  ..... 


Where  employed. 


Treasury  Department 
do 


Interior  Department. 
Treasury  Department 
Interior  Department. 
Treasury  Department 
Interior  Department. 
Treasury  Department 
War  Department  .  .  .  . 


.4o. 


Silary. 


$1,200  00 

1,100  00 

Per  folio,  10 

840  00 

840  00 

700  00 

750  00 

600  00 

600  00 

250  00 


NORTH  CAROLINA. 


L  B.  Hardin  ....... . 

Alexander  N.  Zeverly.... 
John  W.  Cameron  ....  .. 

John  Trader 

William  J.  Cowan 

J.  H.  Blake 

William  J.  Gulick 

Gustavus  A.  Schwarzman 

A.  T.  McCallum 

B.  8.  Ashburn . ... 

William  H.  Joyner . 

J.  B  Holderby 

L.  J.  Brown  ............ 

John  GUman  ........... 

Joseph  S.  Robinson,  jr... 
William  W.  Morrison.... 

S,  Bulow  Irwin  ...... 

Obadiah  Woodson 

W.  F.  Riddick 

R.  8.  Powell 

William  V.  Giffroy 

John  T.  Winslow 

B.  West 


Clerk . 
...-do. 
....do. 


.do. 
do. 
do. 


.do. 

do. 

.do. 


do. 
do. 
do. 


do. 
do. 
do. 


do. 
do. 
.do. 


do. 
do. 
.do. 
.do. 
.do. 


Navy  Department  ..... 
Post  Office  Department. 

Navy  Department  . 

Treasury  Department  .. 
do 


Interior  Department... 
Navy  Department ..... 
Poet  Office  Department. 
Treasury  Department  .. 

: do 


.do. 


Interior  Department 
do 


Navy  Department 

do 

do 


.do. 


Treasury  Department 

Interior  Department . 

do.-.. 


do 

Navy  Department  . . 
Interior  Department 


2,000  00 
2,000  00 
1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1, 600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
Per  folio,   10 


SOUTH  CAROLINA. 


Charles  H.  Rhett 

L.  W.  Caldwell 

R.  C.  Griffin 

William  W.  Young , 

Edward  McCann 

Thomas  B.  Thurston 

Lewis  Cruger  ....... 

Thomas  W.  Thompson.. 
8.  G.  Jamison  .......... 

B.  8.  Howard .... 


Clerk . 
....do. 
.—do. 


.do. 
.do. 
do. 
.do. 


do. 
.do. 
.do. 


Interior  Department . 
Treasury  Department 
Interior  Department . 

War  Department 

Treasury  Department 

........do 

do 


.do. 


Interior  Department 
do 


1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1.400  00 
1.200  00 
1,200  00 
1,200  00 


J 
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APPORTIONMENT  OF  CLERKS,  ETC. 


TABLE  A— Continued, 


GEORGIA. 


Names. 


Office. 


Thompson  Allan ..[  Clerk  . 

John  K.  Lewis  .......••...;. ...do. 

Francis  Doyle ....do. 


Thaddeus  sturgis do 

J.  H.  Smith do. 

W.  C.  Powell do. 

Thomas  Moore............  ....do. 

Robert  A  Mathews.. '....do. 


O.  H.  Spencer ....do. 

J.  A.  Crawford do. 

R.  H.  L   Buchanan ..'....do. 

W.  Grisham do. 


Where  employed. 


Interior  Department . 
Treasury  Department 
do 


.do. 
.do. 


Interior  Department 
do 


Treasury  Department 

do 

do 

do 

Interior  Department . 


Salary. 


1,800  00 
1,600  00 
1,600  00 
1, 600  00 
1,400  00 
1,400  00 
1.400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1, 200  00 


FLORIDA. 


Edgar  M.  Garnett. 

EbenEveleth , 

Robert  A.  Lacey  ... 

D.  W.  Archer 

B  W.Johnson 

J.  R.  Dorsey. ...... 

P.  A.  Patterson 


Clerk 

....do 

....do .......... 

...do 

..-.do 

...do 

...do 


Court  of  Claims  ...... 

Treasury  Department  . 
Post  Office  Department 
Treasury  Department  . 
Interior  Department . . 
War  Department ..... 

Interior  Department .  . 


2,000  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 


ALABAMA. 


G.  Bailey , 

D.  R  Lindsay 

T.  L  Moody 

James Orr.  ........ 

D.  L.  Dalton , 

James  Chestney . 

J.  H.  Hood 

James  E  Peebles 

Joseph  P.  Davidson  , 

C  L.  Sayre 

A.  J.  Huggins...... 

J.  L  C   Danner  .... 

J.  M  Parks , 


Clerk . 
...do. 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 


Interior  Department ... 
Treasury  Department  .. 
do 


Post  Office  Department. 
Interior  Department ... 
do , 


.do. 


Post  Office  Department. 
Treasury  Department  .. 
do 


Interior  Department 

do 

do 


2,000  00 
2,000  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 


MISSISSIPPI. 


William  D.  Nntt. 
E.  B.  Grayson  ... 
W  W.  Lester  ... 
Jobn  Dowling  ... 
Andrew  J   Clark. 

J.  G.  Jewell 

A.  J.  Haley 

W.  W.  Yerby 


Clerk  . 
....do 
....do 
....do. 


do. 
.do. 
.do. 
.do. 


Treasury  Department 
Interior  Department  . 

do 

do 


Treasury  Department 
do 


Interior  Department 
do 


1,800 
1,800 
1,600 
1,600 
1,400 
1,400 
1,400 
1,400 
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TABLE  A— MISSISSIPPI— Continued. 


Names. 


B.  F.  Slocumb 

H.  A.  Cooke 

Owen  McQarr...... 

I.  R.  Young....... 

W.  A.  D.  Carroll... 

R  0.  Davidson 

W.  C.  Worthington. 
John  M.  Jewell .... 


Office. 


Cleik. 
....do. 
....do. 


.do. 
do. 
.do. 
.do. 
.do. 


Where  employed. 


Interior  Department . 
Treasury  Department. 
do 


.do. 


Interior  Department 

do 

do 

War  Department ... 


Salary. 


$1,400 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 


LOUISIANA. 


Alexander  Dimitry , 

R.  R.  Rhodes 

W.Hall 

8.  F.  Glenn 

Edmund  P.  Gaines  . 
J.  E.  Todnunter  ... 
Stephen  Duncan  ... 

A.  H.  McRea 

W.  N.J.  Godwin... 

Fred.  Rley 

John  W.  Nixon.... 

W.  R.  Nixon 

T.  H.  Maddox 

8.  Duncan. ........ 

Edward  Auld 

John  B.  S.  Dimitry. 


Clerk . 
...-do. 
....do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 


State  Department.  ...... 

Interior  Department .... 

do 


do. 


Post  Office  Department. 
do 


Treasury  Department  ... 

do 

do 


.do. 
.do. 
.do. 


.do. 


Interior  Department .... 
do 

Attorney  General's  office. 


1,800 
1,800 
1,600 
1,600 
1,600 
1,600 
1,400 
1,400 
1,400 
1,400 
1,200 
1,200 
1,200 
1,200 
1,200 
1,200 


TEXAS. 


Archibald  Roane  ... 
Joseph  F.  Lewis  ... 
David  Biissett...... 

Thomas  K.  Wallace. 

W.  H<gan 

Lucien  L.  Dawson.. 
C.  B.  Snow 


Clerk . 
....do. 
....do 
....do. 


.do. 
.do. 
.do. 


Attorney  General's  office. 

Post  Office  Department.. 

Treasury  Department  ... 

do 


Interior  Department . 

do , 

Treasury  Department  ... 


1,600 
1,600 
1,400 
1,400 
1,400 
1,200 
1,100 


ARKANSAS. 


J.  E.  Talbott 

R.  B.  Nonnent . 

Charles  E.  Pleasants. 

L.  B.  Dunn ... 

F.  Minor 

J.  N.  Carpenter 


Clerk . 
....do. 
....do. 


.do. 
do. 
.do. 


Interior  Department . 
Treasury  Department 
do 


Interior  Depaitment 

do 

do 


1,600 
1,400 
1,400 
1,400 
1,400 
1,200 
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APPORTIONMENT  OF  CLERKS,   ETC. 


TABLE  A— Continued. 


TENNESSEE. 


Names. 


Henry  Baldwin '  Examiner 

William  Anderson..........  Clerk  .... 

H  Langtry J do 

L  L  Liring ' do.... 

A.  RiiHsell do.... 


Aaron  Moise.. ......... do. 

E.  F.  Ruth do. 

James  C.  McCarty .....    ...  do. 

James  K.  P.  Campbell  .....  ....do. 

P.  V.  R  VanWyck do. 

A.  L   Edwards do. 

Archibald  McNeill do. 

Isaac  Estill... ......... .do. 

W  S.Crawford do. 

T.  J.  Miller do. 

Dick  \V.  Collins do. 

H.  H.  Goodloe do. 

John  W.  Hogg ..  ....do. 

Walters.  McNairy do. 

W.  Irving  Crandeil do. 

Benjamin  W.  Clements ....do. 

O.  W.  Beall do. 

Thomas  B.  Graham... do. 

W.  T  Helms do 

Michael  French.. ........ 


Watchman 


Where  employed. 


Interior  Department ... 
Treasury  Department  .. 
do 


.do. 
.do. 
.do. 


Interior  Department ... 
Navy  Department  ..... 
Pott  Office  Department. 
Treasury  Department  .. 
do 


do. 
do. 


Interior  Department 
do 


do 

do 

Navy  Department 
do 


Post  Office  Department. 

do 

Interior  Department ... 

do 

do 

. do 


Salarr. 


$2,500 
1,600 
1,600 
1,600 
1,600 
1,600 
1,600 
1,600 
1,600 
1,400. 
1,460 
1,400 
1,400 
1,400 
1,400 
1,400 
1,400 
1,400 
1,400 
1,400 
1,400 
1,200 
1,200 
1,200 
600 


KENTUCKY. 


George  C.  Scheaffer.... 

I.  M.  Henry.. 

B.  F   Pleasants 

John  D.  Colmesnil .... 

Y  Cosby 

G.  M.  H^ad 

J.  W    Irwin 

W.  M.  Fitahugh 

T.  J.  Robinson 

Richard  C.  Washington 
P.  H.  Cooney......... 

John  M.  Crawford..... 

James  D.  Southard.... 

John  J.  Wright 

J    N.  Oliver 

S.  V.  Hunter 

J.  H.  Clark 

R.  J.  A.  Harrison.. 

Thomas  C.  Cox 

J.  N.  Sheppard  ....... 

E.  Brooks 

R  W  Hamilton 

William  R.  Bradford... 

F.  G.  Terry 


Examiner 
....do.... 

Clerk 

....do.... 


Interior  Department 
do 


do. 

.do. 
.do. 
.do. 


Treasury  Department .. 
do , 


.do. 
.do. 


do. 
do 
.do. 


Interior  Department 


.do. 


do. 
.do. 
.do. 


do 
.do. 
do. 


Post  Office  Department. 
Treasury  Department  . . 
do , 


do. 


do 


do. 


do. 


.do. 
.do. 
.do. 


Interior  Department. 
do 


State  Department... 

Treasury  Department 

Interior  Department . 

do 


....do 

....do 

....do 

Medsenger '  Treasury  Department  .... 


.do. 


Per 


2,600  00 
2,600  00 
2,000  00 
2,000  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,4©0  00 
1,400  00 
1,400  00 
1.4O0  06 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1.200  00 
folio,  10 
700  00 
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TABLE  A— Continued. 


OHIO. 


Name*. 


Henry  Beard.. 

Robert  Leech............. 

H.  P.  K.  Peck........... . 

8.  C.  Boynton 

Samuel  H.  L*mborn....... 

E.  M    Whittlesey 

John  If.  Connell 

M.  H.  Miller 

J.  W.  Brown 

Alexander  Elliott  .... 

D.  HUrgins............... 

B.  T.  Reilly 

H.  L.  Skinner 

N.  H.  Starbuck 

David  Saunders 

William  H.  Weirick 

John  A.  Beatty 

William  P.  Partelio 

Thaddeus  Atkinson 

A.  J   Bentley 

J.  P.  Bollmeyer... 

George  W.  Hill 

J.  W.  Amos 

H.  M.  McGill 

8.  Y.  Mason 

J.  Moody  Smith 

Joseph  H.  Mcllvaine 

James  H    Bingham ..... 

J.  W.  Walton    

E  L.  Stevens. ............ 

J.  D.  Bloor 

ImriR.  Kelly 

Newell  Kennon. ... 

George  W.  Johnes  ---.-.- 

John  Chase 

Charles  Armor............ 

Joseph  McDowell ..... 

Jefferson  Jones........... 

J.  M.  Binkley 

J.  D.  Patten 

Benjamin  Kiggs... 

J.  H.  Heath 

E.  M.  Horrel 

C.  S.  Butts 

John  Carol  us  .. 

Henry  Bittioger  . ...... 

D.  C.  Davis 


Office. 


Clerk 

....do 

....do...., 
....do 


...do..., 
do 

...do..., 


.do, 
do, 
.do, 


.do. 
.do. 
.do, 


do. 

do 

.do. 


do 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
do. 


.do. 
.do. 
.do. 


do. 
.do. 
do 
do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do. 
do 
.do. 


.do. 
do. 
.do, 


.-..do 

Messenger  . 
Watchman 


Where  employed. 


Interior  Department ... 

Treasury  Department., 

Interior  Department '... 

do , 


Office  Public  Printing  .. 
Treasury  Department  ., 
do 


do. 
.do. 
do. 


do. 


Interior  Department 
do 


do 

Post  Office  Department. 
Treasury  Department  .. 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do 

.do. 

.do. 


.do. 


Interior  Department 
do 


.do. 
.do. 
.do. 


.do. 


Post  Office  Department 
do 


do 


Treasury  Department 
do 


Interior  Department 

do 

do 


.do. 
do. 
do. 


Post  Office  Department. 
Interior  D  partmeot ... 
do 


Salary. 


$2 


,000  00 
1,800  00 
1,800  00 
1,800  00 
1,800  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1.400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1, 200  00 
1,200  00 
1,200  00 
1,200  00 
700  00 
600  .00 


INDIANA. 


Thomas  M  Smith 
Charles  T.  Jones 
Am  F.  Chapin 
8.  G.  Dodge  .. 


Treasury  Department. 
do 


Interior  department 
do 


2,000  00 
2,000  00 
1,800  00 
1,800  00 
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TABLE  A— INDIANA— Continued. 


Names. 


William  D.  Shephard. 

i.  L.  Davis 

Oliver  Dufour. ....... 

P.  McHargh 

WiUUm  Lee 

O.  Cowing 

J.  W  Cummins 

B.H.  Bigger 

Dean  Radcbaugh.Jr... 
C.  Steves  Horton..... 
C.  Adams ........... 

John  M.  Caldwell 

Samuel  J.  Johnson... 

Richard  D.  Slater 

A.  O.  Browning...... 

A.  8teele 

8.  R.  Howell 

R.  8.  Davis 

W.  G.  Whittlesey 

Theodore  Reed. ...... 

8.  8.  Crowe  ......... 

James  Hendricks  ..... 

Lewis  Jordon  ........ 

G.  C.  Thatcher....... 


Office. 


Clerk.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
....do.. 
...do.. 
Police. 
...do- 
Clerk.. 
...do.. 
...do.. 
...do.. 
...do.. 
...do- 
...do-. 
...do.. 
...do.. 


Where  employed. 


8elaiy. 


Messenger 


Treasury  Department... 

do 

Interior  Department ... 

do 

Treasury  Department... 

do 

do 

do 

do 

do 

Interior  Department 
Post  Office  Department . 

Capitol 

Capitol 

Treasury  Department. .. 
Interior  Department .  .  . 

do 

do 

do 

do 

do 

do 

do 


.do. 


$1,600  00 
1,600  00 
1,600  00 
1.600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,510  00 
1,320  00 
1,200  00 
1,200  00 
1.200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
700  00 


ILLINOIS. 


J.  E.  Hilgard 

Francis  G.  Murray.. 

A.  Bielaski 

N.  Tedder 

8.  J.  Dallas........ 

W.  O.  Slade 

A.  R.  Sparks .. 

Daniel  McCook 

Joseph  B.  Chandler. 
C.  P.  Webster  :.... 

J.  G.  Long........ 

G.  C.  McLeran..... 

Lewis  B.  Wynne  ... 

C.  Young :... 

J.  M.  Lucas  ....... 

J.  D.  Rynard  ...... 

George  C.  Hanson. . 
Jacob  Fouke....... 

Nathaniel  Wilson.. 
James  Maine...... 


t 


Clerk. 
....do. 
.-.do. 


.1. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 
.do. 


Treasury  Department. 
do 


Interior  Department 

do 

do 


.do. 
.do. 
.do. 


Treasury  Department. 
Interior  Department . 
do 


Treasury  Department. 
do 


Interior  Department 
do 


.do. 
.do. 
.do. 
.do. 


Treasury  Department. 


300  00 
600  00 
600  00 
600  00 


600  00 
600  00 
600  00 
400  00 
400  00 
400  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
100  00 


MISSOTJRL 


Efarand  Flagg..... 
H.  St.  George  Offutt 

E.  M.  Clark 

J.  R.  McAUster 


Clerk , 

—  ...CIO .........4 

-...do 


State  Department .... 

Treasury  Department. .... 
do 


-.—-.. -...J... .do........ .....do 


2,000  00 
2,000  00 
1,600  00 
1,600  00 


APPORTIONMENT  OF  CLERKS,  ETC. 
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TABLE  A— MISSOURI— Continued. 


Karnes. 


Robert  J.  Lackey 

J.  R.  Roche 

J.  T.  Quisenbury 

H.  B.  Kerrick 

A.  J.  Deanies.. ........ 

L.  C.  Hootee . ...... 

i.  C.  B  Clark 

P.  If.  Kwell 

J.  V.  A.  Shields 

Wade  worth  Ramsey........ 


Office. 


Clerk 

....do 

....do ... 

....do . 

....do . 

....do. ......... 

....do 

....do 

....do 

....do 


Where  employed. 


Treasury  Department. 
Interior  Department . 
Treasury  Department. 
do 


Interior  Department 
....... .do ......... 

.do 


.do. 
.do. 


War  Department 


Salary. 


$1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 


MICHIGAN. 


Nathan  Rice Clerk. 

O.  W.  Moore do. 

Isaac  D.  Toll do. 

P.  J.  Loranger do. 

Ezra  Williams............ do. 

J.  E.  Parker.......... do. 

H.  J.  Frost do. 

R.  R.  Richards ....< do. 

Edward  C.  Eddie do. 

Marcus  Lane . . do. 


John  P.  Quinn.. 
L.  C.  Forsyth... 

J.  B.  Blow 

L.  M.  Taylor... 
R.  F.  O'Beirne.. 
J.  T.  Raynor  ... 
O.  W.  Clarke... 

S.  O.  Chase 

Reuben  Spencer. 
John  A.  Trook.. 

A.  L.  Gage . 

E.  R.  Chase 

W  H.  Tredway. 
A.  C.  Orr 


...do 

...do 

...do 

...do 

...do 

...do 

....do 

...do 

....do 

....do 

....do 

....do.... 
Messenger 
Laborer  .. 


War  Department ...... 

Interior  Department . .. 

do 

........do 

do 

do 

do 

do * 

Navy  Department 

Treasury  Department  .. 

do 

do 

Interior  Department .  . . 

do 

do 

do 

do 

do 

Post  Office  Department. 

do 

Interior  Department... 

do 

do 

do 


2,000  00 
1,800  00 
1,800  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
Per  folio,  10 
Per  folio,  10 
700  00 
600  00 


WISCONSIN. 


J.  P.  Sheldon 

William  Burke 

R.  D.  Clarke 

Samuel  Reeve  .. 

O.  T.  Getty 

H.  A   Haydn 

James  McCarrick 

Henry  A.  Lock  wood. 
Joseph  Sen  warts 


Clerk . 
....do. 
....do. 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 


Treasury  Department  . 
do 


.do. 
do. 
do. 


Post  Office  Department. 
do 

Treasury  Department  .. 
War  Department 


1,600  00 
1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,200  00 
1,200  00 


H.  Rep.  Com.  406- 
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TABLE  A— Continued 


IOWA. 


Names. 


P.  F.  Wilson  .... 
Joseph  T.  Kales.. 
A.  G.  Marsh  man - 

E.  G.  Guest 

H.  Holt 

John  BL  Ballman 


Office. 


Clerk . 
....do. 


...-do 

....do 

....do 

Watchman 


Where  employed. 


Interior  Department 
do 


Treasury  Department 
Interior  Department . 

do 

do 


Salary. 


$1,600  00 

1,600  00 

1,400  00 

1,400  00 

Per  folio,  10 

000  00 


CALIFORNIA. 


G.  S.  Oldficld 

John  Thaw 

William  >\  Barker 

W.  E  G.  Keen 

B.  B.  Ironside...., 
William  M.  Irwin. 

Michael  Delany 

Bobert  J.  Delong.. 

J.  H.  Keller 

E.  H.  Tharp 


Clerk . 
....do. 
....do. 


.do. 
.do. 
.do. 


.do. 
.do 
.do. 
.do. 


Treasury  Department 
do 


.do. 
.do. 


Interior  Department. 
do 


.do. 


Treasury  Department 
Interior  Department . 
do 


1,600  00 
1,600  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1,400  00 
1, 200  00 
1,200  00 
1,200  00 


MINNESOTA. 


W.  D.  Phillips.. 
W.  R.  McLagan. 


Clerk- 
Laborer 


Interior  Department 
do 


1,600  00 

600  00 


OREGON. 


Charles  K.  Gardner 
G.  B.  Simpson 


1,400  00 
1,200  00 


WASHINGTON. 


C.  M.  Yulee. 


Interior  Department 


1,200  00 


KANSAS. 


H.  R.  Pollard 


Treasury  Department .... 


1, 200  00 


APPORTIONMENT  OP  CLEBKS,  ETC. 
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TABLE  A— Continued. 


DISTRICT  OF  COLUMBIA. 


Names. 


Office. 


D.  C.  Lawrence ........ 

Thomas  J.  Cathcart .« 

W.  Mechlin 

Samuel  8.  Rind 

Josephs  Wilson.. ........ 

Charles  E.  Mix 

Albert  H.  Campbell 

Henry  D.  Johnson......... 

William  H.  West 

William  B.  Taylor 

J.  W.  DeKrafi 

Hugh  McCormick 

John  Potts 

W.  D.  Beall 

George  Bender.. ..... 

B  Johnnon . ....... 

William  Kidgely 

Joseph  P.  McCorkle  ....... 

William  Towers 


C.  W.  C  Dannington 

J.  X.  Lovejoy..... ........ 

Henry  Brewer  ............ 

John  Y.  Laub  .... ..... 

A~  B.  Claxton 

Brooke  Mackall 

James  M.  Cutts ........ 

George  D.  Abbott......... 

James  Colegate 

C.  W.  Forrest 

8   C.Ford 

Charles  Abbott 

B.  L  Mackall 

H.  G.  OJNeal 

J.  E.  Holland 

Nicholas  Tastett 

T.  B.  Addison 

J.  P.  Wheeler 

L.  J.  Anderson .. 

Samuel  Hanson ...... 

Jeremiah  W.  Bronangh  ..  .. 
8amuel  Harkness.. ........ 

H.  fcuter 

L    Welsh 

P.  Simpson 

H.  P.C.Wilson 

HaiDuel  M.  Bootes. 

B.  F.  Rittenhouse J. 

Edgar  Patterson  ..... 

John  D  Barclay .. 

W.  V.  H.  Brown 

W.  H  Lowry 

F.  A.  Tscheffely 

B.  T.  Morsell 

W.  T.  Brooke 

A.  I*.  Mclntire.. .......... 

Charles  E.  Upperman..--.- 


Examiuer  ...... 

Clerk 

....do 

....do 

....do.......... 

....do 

....do 

....do.......... 

.do ....... 

....do.......... 

....do 

....do 

....do 

....do 

....do 

....do 

....do.......... 

...do 

...do 


Capt.  of  police.. 

Clerk 

....do. ......... 

....do 

do.......... 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

—.do 

....do 

....do 

....do 

....do 

....do 

...-do 

....do 

do.... ...... 

....do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 


Where  employed. 


Interior  Department 

Treasury  Department .... 

do 

do 

Interior  Department .  .  .  . . 

do 

do 

State  Department.... 

Treasury  Department  .... 

In  tcrior  Department ..... 

do 

do 

War  Department ........ 

do 

do 

do... 

Navy  Department ....... 

do 

Office  Superintendent  Pub- 
lic Printing. 

Capitol .......... 

Treasury  Department  .... 

do 

do 

•  •  •  •  «  «  m  »  va"  ««A«a»so»*»**«i» 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do ......----.--. 

do 

do 

do 

do 

do 

do 

...do..... . 

do 

do 

.... do........ 

do 

do 

Interior  Department 

do 

do 

do 

do 

do 

do 


Salary. 


$2,500 
2,000 
2,000 
2,000 
2,000 
2.000 
2,000 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 
1,800 

1,740 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,60a 

1,600 

1,600 

1,600 

1,600 

1,600 

1,600 

1,60* 
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TABLE  A— DISTRICT  OF  COLUMBIA— Continued. 


Names, 


L.  F.  Whitney 

Hesekiah  Miller 

George  H.  Holtsman  ... 

G.  D.  Kean 

John  Robb —  ....... 

James  Gorier  ......... 

James  C.  Wilson....... 

Morris  Adler  .—....... 

Columbus  Monroe... ... 

George  8.  Walking 

John  Mason........... 

John  C.  Marron........ 

John  L  Lancaster  ..... 

Cranstotm  Laurie.  ...... 

Joseph  H.  Wheat 

M.  J.  McClery 

Charles  A.  Scbott 

James  D.  Ring. ........ 

Randolph  Coyle....... 

Lysander  H.  Cook..... 

Samuel  B.  Parris...... 

Joseph  Ingle  -.-...... 

Edward  Pierce  ......... 

H.  W.  Balmain 

Charles  W.  Pettit 

Bennett  Clements  ...... 

William  A.  Riod,  jr 

Richard  T  Dove.. 

H  J.  Cros8on.... ...... 

Mathew  McClood 

James  W.  Robertson 

Walter  H.  8.  Taylor,  jr. 
George  Humes..... .... 

Henry  E.  Woodbury... 
Alfred  Lindsay. ....... 

John  A.  Throckmorton 

Robert  S.  Jordan ... 

William  Gadsby 

E  H.  Camming....... 

R.  B.  Washington 

J.  McNerhany 

W.  Evans 

R.  T.  Queen 

T.  A.  8oott..4 

William  A.  Coburn.... 
W.  Addison.......... 

E.  W.  Fortney 

Philip  Smith 

John  W.  Compton ..... 

Henry  Smith  ......... 

J.  H.  Moore. ......... 

Charles  W.  Handy 

John  H.  Smith... .. 

W.  B.  Berry  man  ...... 

Peyton  Wise .... 

Edward  Wright 

W   H.  Selden 

William  Miller 

Charles  E.  Davis 


Office. 


Clerk 

...do 

...do 

...do 

...do 

...do 

.-do 

...do 

...do 

...do 

....do 

...do 

....do 

....do 

.-.do 

....do 

....do 

—do 

Civil  engineer 

Clerk 

.—do 

....do 

....do 

....do 

....do 

—  .do 

—do 

—do 

—do 

—do 

—do 

—do 

....do 

—do 

..  ..do 

—do 

.—do 

—do 

—do 

—  .do 

—do 

—do 

—do 

—do 

—do 

—do 

....do 

—do 

....do 

—do 

—do 

—do 

.—do 

....do 

....do 

—do 

.—do 

.—do 

....do 


Where  employed. 


Interior  Department ..... 

do 

...... —do... ....... ..  . 

do 

do 

War  Department 

do 

do 

do 

Navy  Department ....... 

Office  Attorney  General 

Pest  Office  Department 

do 

do 

do — 


Treasury  Department .... 

do 

do.............. 

Interior  Department .. 

State  Department 

Treasury  Department  .... 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

.... do--— ..... 

do 

do 

do 

do 

do 

do 

do 

do 

do 

PO 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Interior  Department .. 


Salary. 


$1,609  09 


V 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


1 


1 
1 
1 

u 

I 

1 

1 

1 

1 

1 

1 

1 


600  00 
600  00 
€00  00 
600  00 
600  00 
000  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
6O0  00 
600  00 
600  00 
900  00 
500  0© 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
490  00 
400  00 
400  00 
400  00 
400  90 
490  00 
490  00 


1,400  09 
,400  09 
,490  09 


1 
1 


1,400  1* 
400  09 

,400  0» 
400  00 


1 
1 
1 


1.400  00 


1 
1 


400  00 
400  00 


1,400  00 
1,409  00 
1,409  00 
1.499  90 
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TABLE  A— DISTRICT  OF  COLUMBIA— Continued. 


Names. 


Charles  Laoaan 

Joshua  T.  Taylor 

W.  W.King 

Edward  H.  Fuller 

A.  J.  Stansbury 

A.  Holmead .. 

John  Gould 

H.  R.  Sbrne 

H.  K.  Kallufvowski 

JohnMcDuell 

^RT.  A.  Harris............. 

T.  T.  O'Dell 

C.  E.  Weaver 

William  G.  Cranch 

P.  C.  Howie 

H.  C.  Lauch 

B.  F.  De  Bow 

T.  M.  O'Brien 

James  B.  Nourse 

Robert  B.  Fowler 

Samuel  Rainey 

William  McDermott 

J.  P.  Keller 

William  H.  Watson 

John  A.  Wilcox 

Richard  S.  Cox 

A.Balmain.. 

Richard  M.  Hanson.. 

Levi  Davis ...... 

Stephen  Gough  ..... 

James  Selden 

John  W.  Bronaugh 

George  F.  Green 

R  T.  McLain 

R.  W.Wallace 

J.  H.  Hamilton 

H.  L.  Johnson 

Thomas  B.  Reilly 

Joseph  Reynolds . 

B.  Smith 

John  L.  Wirt 

A.  K.  Arnold 

William  H.  Thompson 

Thomas  C.  Wells 

R.  L.  Hawkins 

John  C.  Nevins 

Ferdinand  Jefferson .. 

Thomas  Johnson.. 

John  Sessford. ... .. 

James  T.  Clark 

Francis  N.  Roche 

William  J.  McCormick 

James  Reid 

James  Anld 

Isaac  R.  Hanson 

A.  J.  Jones 

J.  H.  Washington 

R.  Widdecombe 

Arthur  West 


Office. 


Clerk . 
....do. 
....do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do 


.do. 
.do. 
.do. 


do. 
.do. 
.do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 


—do. 
...do. 
....do. 
...do. 
...do. 
...do. 


do. 
do. 
do. 


do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


....do. 
Police. 
....do. 


....do. 
....do. 
Clerk . 
..-do. 


.do. 
.do. 
.do. 


.do. 
do. 
.do. 


.do. 
.do. 
.do. 


do. 
.do. 
do. 
.do. 


Where  employed. 


Interior  Department 
do 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


.do. 


do. 


.do. 


.do. 
.do. 


War  Department 
do 


do. 


do. 
.do. 
.do. 


do 


do 

do 

Navy  Department 


.do. 


.do. 
.do. 


Post  Office  Department. 
do 


.do. 
.do. 
.do. 


.do. 


Treasury  Department 

Capitol 

........do 


.do. 
.do. 


Treasury  Department 
Btute  Department  ... 
do 


Treasury  Department 

do 

do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


Salary. 


$1 
1, 

1, 

1 

1 

1 

1, 

1, 

1. 

1, 

1, 

1. 

1, 

1, 

1, 

1, 

1, 

1, 

1. 

1, 

1, 

1, 

I, 

1, 

1 

1, 

1, 

1. 

1 

1, 

1, 

1. 

1, 

1 

1, 

1, 

1, 

1 

1 

1, 

1, 

1 

1, 

1, 

1, 

1, 

1, 

1, 

1 


400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
400  00 
320  00 
820  00 
320  00 
320  00 
300  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
200  00 
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TABLE  A— DISTRICT  OF  COLUMBIA— Continued. 


Names. 


J.  H.  Bartlett 

G.  O  Cox 

CJ.  D.  Bronaugh.. ......... 

T.  M.  Embury 

J.  W.  Daniel 

J.  R.  Thompson ... 

C.  P.  Wannall 

Charles  Stewart 

Charles  K.  Sherman...... 

Lucien  Laselle  ........ 

J.  M.  Moore............. 

J.  A.  Deeble.. 

K   RickettB 

J.  A.  Williamson...... 

R.  W.  Bnrche 

J.  L.  Edward* 

J.  F.  Young......... 

Grafton  Powell ........ 

E.  Brewer ...... 

W.  F.  Wallace 

0.  L.  Alexander....... 

J.  L.  Anderson........... 

A.  H.  Anderson 

A.  K  La  Merle.... 

J.  B.  D.  Littell 

J.  H.  Peabody 

E.  L.  Corbin 

C.  W.  Fransonl 

Robert  J.  R'»che 

L.  M.  Morton. . ..... 

Joseph  P.  Moore....  .. 

Henry  C.  Prenss....  . 

T.  C.  DeLeon 

N.  W.  Fales 

Richard  B.  Irwin 

Henry  Robinson 

J  F.  Cain 

John  L.  Elliott 

George  M.  Kendall 

William  T.  S.  Dnvall 

William  H.  Deits 

James  Henning.. ......... 

J.  M  Thomas ........ 

B.  B.  Foster 

J.  Schulthess............. 

F.  W.  McKnew 

Emerick  W.  Hansell 

John  H.  Reiss 

J.  W.  Shields 

John  Varden. . .... 

Patrick  Jordan. .......... , 

Samuel  Mickum....  ...... 

Henry  A.  Kloffer 

John  Gordon....  ......... 

G.  A.  C.  8mith 

J.  E.  Holmead 

A.  McCormack...... .. 

R.  C.  Weightman 

W.  B.  Giles 


Office. 


Clerk . 
....do. 
....do. 
....do. 
....do. 
....do. 
....do. 
....do. 
.—do. 
.—do. 
.... do. 
.... do. 
...do. 
—do. 
—do. 
.—do. 
.—do. 
...do. 
...do. 
—do. 
—do. 
—do. 
—do. 
—do. 
—do. 
—do. 
...do. 
...do. 
...do. 


Where  employed. 


8alary. 


Treasury  Department 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Interior  Department 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 


do... ..[  War  Department. 


-—do 

-...do 

....do 

—do 

—  .do 

....do 

.-..do 

— ... UJ...... .... 

....do 

—  .do 

Temporary  clerk  - 

do 

.—do 

—do 

—  .do 

—do 

Messenger...... 

....do 

—do 

....do 

—do 

....do 

—do 

....do 

Draughtsman.  .. 

Clerk 

....do 

....do 

—do 


do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


Post  Office  Department... 

do 

do 

Interior  Department 

War  Department .... 

do 

do 

do 

do 

State  Department ....... . 

Treasury  Department .... 

Interior  Department.  .... 

do 

War  Department..... 

Navy  Department.  ...... 

Office  Atto  rney  General ... 
Post  Office  Department... 
Interior  Department..... 

do 

, do 

do 

do 


$1,200  00 
1,200  00 
1,200  00 
lr200  00 
1,200  0O 
1,200  00 
1,200  00 
1.200  00 
1.200  00 
1,200  00 
1, 200  00 
1,200  00 
1, 200  00 
1,200  00 
lr200  00 
1,200  00 
1,200  00 
1,200  00 
lr200  00 
1, 200  00 
1, 200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  00 
1, 200  00 
1,200  00 
1, 200  00 
1,200  00 
1,200  00 
1,200  00 
1,200  90 
1,200  00 
1, 2  0  00 
1,200  00 
1.200  00 
1, 200  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
1,000  00 
900  00 
900  00 

900  00 
900  00 
900  00 
900  00 
900  00 
900  00 

Per  piece.  -- 

10  cts.  perfbl. 

.—do 

....do 

.—do 
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TABLE  A— DISTRICT  OF  COLUMBIA— Continued. 


Name. 


John  L  Adams........... 

A.  T.  McCormack 

Eli  Duvall 

William  M.  McCauley,  jr.  .. 

J.  T.  Powell 

W.  McNeir 

J.  GokUborough  Brnff.  .... 

B.  Oercley 

Adolf  Crass 

L.  O'Connor.......... 

A.  Bosche... 

T.  S.  Richardson 

C.  Aichinger.. ............ 

J.  C.  Kondnip............ 

Thomas  J.  Mulloy.. ....... 

Thomas  8.  Donoho.. .. 

Joseph  Killian 

C.  Simmons....  .......... 

George  W.  Dant 

J.  V.  N.  ITiroop 

A.  Maedel 

James  H.  TJpperman . 

James  W.  Gamer. ......... 

George  C.Jackson  ........ 

George  8ylvester.... 

William  Thumbert 

William  W.  Cox 

Henry  B.  Croggon  .... 

George  Johnson  ...... 

Philip  Hines 

G.  Rowsee......  ..... 

Charles  Draine ...... 

Charles  Hibbs 

George  Phelps 

Oliver  B.  Denham . 

George  Thompson 

K.  Malliken 

J.  H.  Collins 

Walter  Codman 

Charles  Hunti 

Ignatius  Lucas . 

8amuel  Simmons... ... .... 

8tark  B.  Taylor 

Francis  Datcher...... 

George  Fales 

John  Hamilton 

Eli  Duvall 

C.  H.  Ball 

Samuel  Sherwood  .... 

Henry  Croggon ...... 

Ignatius  Knppeit 

Alonso  Jackson 

W.  E.  Morgan...... ...... 

W.  8.  Graham 

B.  Frere 

W.  T.  Ford 

F.  Depro..... ........ 

George  D.  Hibbs 

John  Watt 

Lindsay  Muse  ...... ...... 


Office. 


Where  employed. 


Salary. 


Clerk 

....do..... 

.do 

....do 

....do 

....do 

....do.......... 

....do 

....do 

.—do 

....do 

....do 

•••.do. ......... 

....do 

Messenger. . 

Clerk 

—.do 

....do 

Messenger...... 

Engraver... 

—.do 

Watchman. . 

Messenger...... 

....do 

....do 

—do 

.-..do 

—do 

....do 

....do 

—do 

.—do 

..-do 

—do 

-...do 

—do 

—do 

—.do 

.-..do 

.—do 

—do 

—do 

.... do.. ........ 

—do 

—do 

.—do 

.—do 

.—do 

—do 

.—do 

—  -do 

—do 

—do 

.—do 

—do 

—do 

—do 

—  .do 

Gardener.. 

Messenger...... 


Interior  Department. 
........ do........... 

........do........... 

do 


lOcte.perfol. 

!— .do 

...... do...... 

—do 


.do. 
.do. 


Treasury  Department 
do 


.—do 

.—do 

$5  per  day., 
.—do 


.do. 
.do. 
.do. 


.do. 


.do. 
do. 


........ do... ....... 

do 


Office  Public  Printing 
Interior  Department. 
do 


$4  50  per  day. 
$3  50  per  day. 
....do...... 

....do 


.do. 
.do. 


$3  60  per  day. 
$3  per  day... 
—do 


Treasury  Department 
do 


do. 


.do. 


Capitol  grounds 

Treasury  Department 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


Interior  Department. 

do 

do 


War  Department. 

do 

do 


do. 
.do. 
.do. 


Navy  Department. 

do 

do 


Court  of  Claims. 
War  Department..... 
Treasury  Department, 
.—.—do 


.do. 
.do. 
.do. 


.do. 
.do. 


Interior  Department 
do 


.do. 
.do. 
.do. 


do 

do 

Executive  mansion 
Navy  Department  . 


64  cts.  per  hr. 

53  cts.  per  hr. 
$876  00 
840  00 
840  00 
840  00 
840  00 
'  840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
840  00 
800  00 
720  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  00 
700  .00 
700  00 
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APPORTIONMENT  OF  CLEKKfl,  ETC. 


TABLE  A— Continued. 


DISTRICT  OF  COLUMBIA. 


Names. 


William  J.  Walker 

William  L.  Norton 

John  N.  Browning  . ... 

William  H.Walker 

Lewis  Burgdarf  ........... 

James  Donaldson 

W.  H.  Prentiss 

Richard  Harrison. . .... 

Anthony  Beet 

James  Poole.............. 

Hezekiah  Sipe .. ... 

C.  A.  Sengstack. .......... 

G  G.  Tyler 

L.  H.Henry....... .... 

C.  Coltman. ........ ...... 

F.R.  May 

S.  C.  Davidson 

William  Kelly 

J.  H.Hilton 

Maurice  Reidy.. .......... 

H.  N  Steele 

C.  A.  Stewart 

Eugene  McCarthy . 

W.  E.  8kelly 

H.  F.  Pritchard 

J.  G  Naylor 

H.  Ridgway 

E.  G.  Evans 

Guy  Graham  ......... 

J.  E:  Powers ........ 

H.  N.Steele 

Isaac  Beers.... ......... 

S.  Kearney............... 

M.  Gassaway . 

P.  81iven 

T.  N.  Brashears 

James  Fleming  ........... 

James  Coleman  ........... 

John  R.  Vernon ....... 

John  Robinson .... 

David  Kurtz 

William  Douglass *.. 

Fielder  R.  Domett 

William  McCarty 

William  Hughes 

Thomas  Grady............ 

John  Kane....... . 

Jesse  Mann ..  .. ... 

Charles  Tilley 

R.  M.  Harrison........ 

H.L.Chapin 

Charles  Kreamer 

Eli  Davis 

Henry  Evans  ....... ... 

Thomas  Bolan  ....... 

W.  Cook 

T.  H.  Quincy 


Office. 


Messenger 

....do 

....do.... 


....do 

....do 

Watchman 
....do 


...do... 
...do... 
...do.. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


do. 
do. 
.do, 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
do. 


...do... 

do... 

...do... 


...do... 

do... 

...do... 


Laborer 
....do... 
.-..do... 
..-.do... 


Where  employed. 


Post  Office  Department. 

do 

do 


Treasury  Department  .. 
Interior  Department ... 
State  Department. . . .  .. 

do 


Treasury  Department  . . 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 


Interior  Department 
do 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


.do. 
.do. 
.do. 


War  Department 

do 

do 


.do. 
.do. 
.do. 


do 

do 

Navy  Department  ..... 


.do. 


Post  Office  Department 
do 


Interior  Department ... 

....... —Qw ............ 

do 

do 


Salary. 


$700  00 
700  00 
700  00 
600  00 
COO  00 
600  00 
€00  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 


600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
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TABLE  A— Continued. 


DISTRICT  OF  COLUMBIA. 


Names. 


Office. 


J.  A.  Crane  ............... 

Thomas  D.  Bond...... 

B.C.  Freeman 

P  B.Fridley 

B.  Darden 

F.  W.  Colclaser 

C.  C.  Wilson 

Isaac  Landie 

Paul  Jennings 

Thomas  Lucas 

Charles  Ryphax ... 

Moses  Orr 

Martin  Benahan 

M.Posey..... ...... 

Edward  Gant 

F.  M.  Strother 

James  Belden 

Antonio  tiondi 

James  A.  Ferguson • 

Fdward  L.  Savoy. 

Henry  Neale 

John  A.  Simms ...... 

David  Rich 

George  Cooke 

Rerin  Magruder. 

John  R.  W.  Mankin 

George  W.  Flood 

Thomas  Burns 

Hannibal  Graham. .... 


Laborer... 

....do 

....do 

....do 

....do 

....do...., 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

....do 

.-..do 

....do 

..-do 

....do 

....do 

....do 

—  .do 

do 

....do 

.-..do 

....do 

....do 

....do 

Messenger 
Laborer.., 


Where  employed. 


Interior  Department 
do 


.do. 
.do. 
.do. 


........ do.......... 

do 

do 


.do. 
do. 
.do. 


War  Department 
do 


do. 


do 

do 

Navy  Department 

do 

do 


.do. 
.do. 
.do. 
.do. 


do. 
.do. 


Treasury  Department 

War  Department 

Interior  Department. 
do 


Salary. 


$600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
6C0  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  00 
600  0< 
600  00 
600  00 
600  00 
676  00 
600  00 
438  00 
$36  50  pr  mo. 


UNITED  8TATES  ARMY. 


Chat  les  Calvert. . 
John  G.  Law.  ... 
James  H.  Lowry . 
Richard  O'Dowd  . 
G.  J.  L.  Foxwell 
Charles  Baker  ... 


Clerk . 
....do. 
....do. 


....do 

Messenger . 
....do 


War  Department 
do 


.do. 
do. 
.do. 
.do. 


$1,600  00 

1,600  00 

1,400  00 

1,400  00 

840  00 

840  00 


FOREIGN  COUNTRIES. 


A.  Bolle- 

J.  Euthoffer 

A.  Blondeau. 

A.  Sengteller... 
William  Phillips 
H.  8.  Barnard  .. 


Engraver 
...-do... 


.do. 
do. 
.do. 
.do. 


Treasury  Department 
do 


.do. 
.do. 
.do. 
.do. 


$1,800  00 
1,500  00 
1,500  00 
1,500  00 
1,500  00 
$3  75  pr  day. 
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Table  showing  the  temporary  clerks  and  messengers,  and  tlve  permanent 
clerks,  appointed  since  September  30,  1857,  apportioned  to  the  several 
States. 


States. 

Interior     De- 
partment. 

Qeneral  P.  0. 
Department. 

Treasury    De- 
partment. 

State  Depart- 
ment. 

Navy  Depart- 
ment. 

•War  Depart- 
ment. 

Aggregate  ap- 
pointments 
of  each  State. 

3 

i 

i 
1. 

3 

• 

| 

2 
2 

3 

1 

6 

2 

Florida ... - 

1 

1 

2 

4 

2 

2 

1 

i 

6 

Illinois 

1 

1 
3 
1 

1 

— 

i 

1 
2 

4 

1 

p 

2 

j 

2 

Massachusetts  ..................... 

1 
2 

1 

2 

5 

7 

Mississippi ........................ 

1 
3 

1 
1 

1 

3 

4 

2 

2 

North  Carolina ....................' 

I 

1 

Ohio 

i 

3 

1 

4 

2 

2 

1       2 

1 

* 

3 

Texas 

Virginia 

1       8 

1       * 
1     28 

I 

3 

1 

1 

13 
2 

District  of  Columbia. •  .............. 

6 

3 

2 

"  1 

3 

43 

i 

1 

Whole  number  of  appointments  and 

i 
t 

'      116 

*  One  appointment  and  one  tranifer ;  8ute  not  given. 
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It  will  be  admitted,  that  every  portion  of  the  country  is  justly  en- 
titled to  its  due  proportion  of  the  employments  and  emoluments  to  be 
derived  from  the  operations  of  the  common  government,  whatever  they 
may  be  ;  and  it  will  also  be  admitted,  that  the  above  table  exhibits  a 
disparity  in  this  respect,  of  which  a  very  large  portion  of  the  country 
has  just  ground  of  complaint.   It  is  not  the  purpose  of  the  committee 
to  discuss  or  inquire  into  the  causes  which  have  operated  to  produce 
this  inequality,  but  they  will  content  themselves  with  suggesting  some 
of  the  obvious  reasons  why  a  remedy  should  be  applied,  and  indicating 
a  mode  for  its  accomplishment.     In  providing  for  the  establishment 
and  organization  of  the  federal  government,  the  great  and  sagacious 
statesmen  to  whom  the  work  was  entrusted,  saw  the  necessity  of  bring- 
ing together,  not  only  a  representation  of  eveiy  State,  but  a  represen- 
tation that  should  embody  an  integral  portion  of  the  State  itself.   This 
was  secured  by  prescribing  that  each  senator  and  representative  should 
"be  an  inhabitant  of  the  State  in  which  he  shall  be  chosen."     The 
wisdom  of  this  departure  from  the  provisions  of  the  British  constitu- 
tion, from  which  many  of  the  excellent  principles  of  our  own  are 
derived,  will  be  conceded  by  all.    Its  object  was  to  make  the  legisla- 
tive department  of  the  government  to  consist  of  members  who  should 
be  actual  inhabitants — integral  portions  of  every  constituency  in  the 
country.    The  people  of  one  State  were  not  permitted  to  delegate  their 
legislative  power  to  a  resident  of  another  State  ;  they  must  be  repre- 
sented by  one  of  their  own  number.     This  was  regarded  as  the  nearest 
practical  approximation  to  the  personal  participation  of  the  whole 
people  in  the  acts  of  the  government.     The  bill  under  consideration 
proposes  to  carry  the  same  principles  into  the  operations  of  the  execu- 
tive department,  to  which  it  is  believed  to  be  equally  applicable,  and 
would  be  attended  with  like  beneficial  results,  as  experience  has 
demonstrated  it  to  effect  in  the  legislative  department  of  the  govern- 
ment.    Your  committee  are  aware  of  the  difficulties  that  may  result 
from  making  a  sudden  and  radical  change  in  the  mode  of  carrying  on 
any  branch  of  business,  or  from  overturning  or  incautiously  interfering 
with  long  established  customs  and  usages.     And  it  may  be  objected 
to  this  measure,  that  the  long  established  routine  of  the  business  of 
the  departments  may  be  disturbed,  or  that  injury  may  result  to  in- 
dividuals, whose  long  occupancy  of  official  position  has  given  them  a 
sort  of  fee  simple  title  to  them,  by  a  right  of  possession,  "against 
which  the  memory  of  man  runneth  not  to  the  contrary."     While  the 
committee  are  disposed  to  yield  to  these  objections  all  the  considera- 
tion to  which  they  can  have  any  claim,  they  still  believe  that  the 
true  interests  of  the  government  require  that  a  system  should  be  intro- 
duced, and  steadily  pursued,  by  which  the  employments  and  patron- 
age of  the  federal  government  may  be,  by  a  gradual  process,  justly 
and  equitably  distributed  to  the  several  States  and  Territories. 

Our  government  is  emphatically  a  government  of  the  whole  people, 
and  the  se?ret  of  the  rapid  development  of  our  national  greatness 
and  power,  beyond  all  precedent  or  example,  is  in  the  fact  that  every 
citizen  of  the  republic,  no  matter  how  humble  his  condition  or  in 
what  part  of  the  country  he  may  reside,  feels  that  he  has,  equally 
with  the  most  distinguished,  or  with  the  citizen  of  the  capital,  a  per- 
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sonal  interest  in  the  perpetuity  of  our  institutions.  All  are  alike 
interested,  and  cheerfully  bear  their  proportion  of  the  burdens  inci- 
dent to  the  maintenance  of  the  government,  and  all  are  equally  en- 
titled to  share  in  the  benefits  and  favors  which  it  has  to  dispense.  It 
has  been  suggested,  as  an  objection  to  the  bill,  that  its  operation 
might  have  a  tendency  to  interfere  with  the  prerogative  of  the  ap- 
pointing power,  and  to  restrict  the  scope  of  its  constitutional  discre- 
tion. The  committee  do  not  regard  the  bill  as  obnoxious  to  this 
objection.  It  does  not,  in  any  way,  propose  to  designate  the  persons 
to  be  appointed,  but  simply  to  provide  that  the  selections  shall  be 
made  in  proper  proportion  from  every  portion  of  the  Union.  The 
right  is  fully  conceded  to  the  President  and  heads  of  departments,  on 
whom  rests  the  responsibility  of  seeing  that  the  laws  are  faithfully 
executed,  and  that  the  public  service  is  duly  and  promptly  performed, 
to  appoint  such  competent  persons  to  fill  the  subordinate  places  as 
will  sympathise  with,  and  will  labor  zealously,  to  promote  the  success 
of  the  administration  under  which  they  serve.  If  such  persons  were 
only  to  be  found  in  one  or  two  States,  it  might  be  objectionable  to 
require  the  departments  to  select  their  clerks  and  messengers  from  all 
the  States ;  but  your  committee  do  not  believe  that  patriotism,  in- 
tegrity, and  business  habits  are  confined  to  any  one  section  of  the 
Union.  These  are  qualities  common  to  the  citizens  of  all  the  States. 
There  is  not  believed  to  be  a  congressional  district  in  the  Union  that 
could  not  furnish  competent  and  efficient  clerks,  not  only  to  the  num- 
ber to  which  it  would  be  entitled  under  this  bill,  but  sufficient  to 
supply  all  the  clerkships  in  the  executive  departments  of  the  govern- 
ment, and  with  men  as  able  and  patriotic  as  have  been  heretofore  tar- 
nished to  so  large  an  extent  by  the  District  of  Columbia  and  a  few 
congressional  districts  adjacent  to  the  capital. 

Your  committee  believe  that,  by  distributing  the  offices  as  contem- 
plated by  this  bill,  the  discretionary  power  of  the  heads  of  departments 
will  be  in  no  proper  sense  abridged  or  restricted  in  reference  to  their 
appointments,  at  the  same  time  that  it  will  relieve  them,  to  a  con- 
siderable extent,  from  the  disagreeable  necessity  of  deciding  between 
applicants  from  different  States  with  equal  qualifications,  where  justice 
might  preponderate  on  one  hand,  and  outside  pressure  on  the  other. 
The  laws  regulating  the  appointment  or  apportionment  of  cadets  at 
West  Point,  and  of  midshipmen  at  the  Naval  School  at  Annapolis* 
requiring  them  to  be  made  in  equal  ratio  from  the  several  congress- 
ional districts  throughout  the  United  States,  furnish  wise  precedents 
for  a  similar  regulation  in  regard  to  appointments  in  the  Executive 
departments,  and  those  laws  are  in  accordance  with  the  spirit  and 
genius  of  our  institutions.     All  sections  of  the  Union  are  called  upon 
to  furnish,  in  just  proportion,  the  officers  of  the  army  and  navj,  ana 
to  this  fact  may  be  attributed  the  harmony  and  efficiency  of  our  mili- 
tary and  naval  forces.    The  glory  of  every  achievement  is  thus  brought 
home  to  every  neighborhood  and  village  in  the  land.     So  in  the  Il- 
lative department.     The  sentiments  and  feelings,  the  wisdom  and  in- 
telligence, the  prejudices  and  the  patriotism  of  every  city  and  county. 
however  remote,  are  brought  into  the  halls  of  Congress  by  the  "iQ* 
habitants"  thereof. 
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Why  should  not  the  same  principle  apply  to  the  appointments  of  the 
executive  departments?  The  committee  believe  that  the  best  results 
would  be  produced  by  such  a  regulation.  By  selecting  men  from 
different  portions  of  the  Union  you  stimulate  a  just  and  laudable 
ambition  among  them.  The  feeling  of  attachment  to  home  and  its 
surroundings  is  natural  and  worthy  of  commendation,  and  the  hope  of 
reflecting  honor  and  the  fear  of  casting  disgrace  upon  the  community 
with  which  one  is  particularly  identified  are  among  the  strongest 
incentives  to  virtue  and  integrity.  A  further  consideration  for  the 
adoption  of  this  measure  may  be  found  in  the  good  that  may  be  rea- 
sonably expected  to  result  from  bringing  together  so  large  a  number 
of  gentlemen  from  all  the  States  and  Territories,  to  be  associated  in 
the  common  occupation  of  carrying  on  the  business  of  the  government. 
Friendships  and  intimacies  and  various  social  relations  will  naturally 
spring  up  amongst  them,  which  will  be  radiated  through  their  vari- 
ous connexions  to  the  remotest  confines  of  the  Union,  adding  strength 
and  vitality  to  that  enlarged  patriotism  which  embraces  our  whole 
country. 

The  committee  recommend  the  passage  of  the  bill. 


H.  Rep.  Com.  406 3  1 


35th  Congress, 
1st  Session. 


HOUSE  OP  REPRESENTATIVES.   {  Report 

No.  407. 


FREE  TRADE. 


Hat  19, 1858.— Committed  to  the  Committee  of  the  Whole  on  the  *Ute  of  the  Union. 


Mr.  Botce,  from  the  Special  Committee,  submitted  the  following 

REPORT. 

The  Special  Committee,  to  whom  were  referred  the  /Mowing  subjects : 
A  reduction  of  the  expenditures  of  the  government;  the  navigation 
laws;  the  existing  duties  on  imports ;  the  expediency  of  a  gradual 
repeal  of  aU  duties  on  imports 9  and  a  resort  exclusively  to  internal 
taxaiiony  respectfully  submit  the  following  report : 

The  expenditures  for  the  fiscal  year  ending  Jane  30,  1857,  inde- 
pendent of  the  public  debt,  as  appears  from  the  report  of  the  Secretary 
of  the  Treasury,  are  $65,032,597  76. 

The  first  question  is,  whether  those  expenditures  are  greater  than 
what  they  should  be  under  an  economical  administration  of  the  gov- 
ernment. We  think  they  are.  The  best  mode  of  determining  this 
question  is  to  compare  the  present  total  expenditures  of  the  government 
with  the  total  expenditures  of  the  government  at  some  past  period  of  our 
history,  and,  further,  to  compare  some  of  the  leading  items  of  our  ex- 
penditure now  with  the  leading  items  of  our  expenditure  then.  With 
this  view,  we  have  compared  the  receipts  and  expenditures  of  185T 
with  1823,  the  result  of  which  appears  by  the  following  statement : 


Tear. 

Population. 

Receipts. 

a  ■  * 

»-S  Ok 

Expenditures. 

•* «  j 

—  .9  "3 

^  ■  A 

B  w  ■ 

Jll 

Military 
expenditures. 

Naval 
expenditures. 

1633 
1857 

10,606,540 
98,500,000 

$90,540,666  96 
68,969,919  57 

#1  93.66 
1  41.99 

#9,784,154  59 
65,039,559  76 

$0  94.94 
9  98.18 

#3,096,994  43 
19,159,150  87 

#9,503,765  83 
19,651,694  61 

Inc.  of  1857 
over  1893 

17,893,460 

48,498,540  31 

46.33 

55,948,405  17 

1  33.94 

16,069,996  44 

10,147,998  78 

If  space  would  permit,  the  contrast  might  be  carried  into  many 
other  item 8  of  expenditure,  and  the  results  would  be  startling.  But 
enough  has  been  done  to  show  that  the  ratio  of  expenditure  is  far*  in 
excess  of  the  increase  of  population.  The  expenditures  ought  not^ 
lor  very  obvious  reasons,  to  increase  in  proportion  to  the  increase  of 
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population .  But  conceding  that  it  should,  the  expenditures  of  the 
government,  in  round  numbers,  should  not  exceed  $28,000,000; 
whereas  it  is  $65,032,559  76— an  excess  of  $37,032,559  76. '  This 
result  is  sufficiently  striking,  hut  it  is  rendered  much  more  so  when 
we  consider  two  important  facts:  1st.  That  6,196,000  acres  of  the 
public  land  were  granted  during  the  last  fiscal  year  for  railroad 
purposes,  which  may  be  valued  at  $15,490,000,  being  at  the  rate 
of  $2  50  per  acre.  2d.  That  appropriations  to  supply  the  deficien- 
cies of  the  last  fiscal  year  have  been  called  for,  amounting,  in  round 
numbers,  to  $10,000,000,  making  the  total  expenditures  of  the  gov- 
ernment, in  round  numbers,  for  the  last  fiscal  year,  $90,000,0001— 
an  excess  over  the  ratio  of  expenditures  in  1823  of  $62,000,000. 
The  administration  of  the  government  in  1823  was  not  considered 
peculiarly  economical ;  on  the  contrary,  it  was  pronounced  at  the  time 
by  some  as  extravagant,  and  really  was  much  more  so  than  the  first 
term  of  Mr.  Jefferson's  administration.  For  a  further  illustration  of 
the  increased  expenditures  of  the  government,  see  exhibit  A,  at  the 
end  of  the  report. 

Considering  as  established  the  proposition  that  the  expenditures  of 
the  government  are  far  in  excess  of  what  they  should  be,  we  pass  on 
to  consider  the  remedy,  if  remedy  there  be,  for  this  lavish  waste  of 
the  public  money. 

What  is  the  remedy  for  this  vast  and  increasing  expenditure?  The 
only  remedy  likely,  in  any  degree,  to  be  effectual  is  to  change  the  exist- 
ing system  of  taxation.  The  regular  increase  of  our  expenditures 
shows  that  it  is  not  attributable  to  any  particular  party  or  adminis- 
tration, for  this  increase  has  gone  on  constantly  under  every  party  and 
every  administration,  with  the  regularity  of  a  great  principle.  To 
make  an  individual  a  prodigal,  you  have  only  to  supply  him  with  an 
unlimited  amount  of  money ;  to  make  a  government  extravagant,  yon 
have  only  to  do  the  same  thing.  The  first  economical  defect  of  our 
present  system  of  taxation,  by  duties  on  imports,  is,  that  it  operates 
as  a  bounty  to  one,  and  that  a  very  important  class — the  manufac- 
turers. 

Under  the  operation  of  this  first  defect,  the  great  manufacturing 
class,  which  represents  a  vast  capital,  which  is  intensely  alive  to  its 
peculiar  interest,  which  is  vigilant,  active,  powerful,  and  capable  of 
prompt  and  ready  combination,  is  interested  in  increasing  the  taxation 
of  the  government ;  for  the  higher  the  taxes  are,  if  laid  on  the  princi- 
ple of  protecting  their  products,  the  better  for  them.  Suppose  the 
question  were  submitted  to  the  cotton  manufacturers,  or  the  iron  man- 
ufacturers, whether  the  duties  on  cotton  and  iron  products  should  he 
increased  or  diminished,  does  any  one  doubt  what  their  answer  would 
be  ?  So  far  as  they  are  concerned,  they  consider  high  duties  as  boun- 
ties to  them,  and  they  would  be  in  favor  of  them,  if  the  menues 
thereby  derived  were  thrown  into  the  sea.  Under  the  present  system 
of  taxation  by  duties  on  imports,  this  great  class  are  favorable  to  high 
taxation.  To  form  some  idea  of  the  stupendous  magnitude  of  this 
manufacturing  interest,  take  the  following  statement,  showing  the 
value  of  the  products  of  manufacture  of  the  United  States  for  the  year 
1850,— Financial  Eeport,  Executive  Document,  3d  seas.  34th  Congress, 
vol.  2,  lSSe-'ST,  page  166.) 
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Statement  showing  the  manufactures  of  the  United  States  and  Territories 

for  the  year  1850. 


Manufactures  of  cotton.. ......  ......... 

Manufactures  of  wool ....... .... 

Manufactures  of  pig  iron...*..........  ....... 

Manufactures  of  iron  castings...... 

Manufactures  of  iron  wrought............  .... 

Breweries  and  distilleries..................... 

Product  of  the  fisheries.. ............ 

Product  of  salt  manufactures . . 

Manufactures  produced  in  families............. 

All  other  manufactures.. 

Total  value  of  products  of  manufactures. 


$61,869,184  00 
43, 207, 545  00 
13,748,727  00 
25,108,155  00 
22,628,771  00 
18,213,681  00 
10, 000, 182  00 
2,222,745  00 
27,493,644  00 

832, 103, 265  00 


1,055,595,899  00 


This  reference  to  the  products  of  manufactures  may  give  us  some 
idea  of  the  immense  capital  engaged  in  manufactures.  This  capital 
may  be  estimated  at  $500,000,000. 

This  vast  capital  is  all  more  or  less  interested  in  high  duties — that 
is,  in  high  taxation.  The  influence  of  the  manufacturing  class  on  taxa- 
tion is  not  merely  in  proportion  to  the  capital  they  represent,  as  com- 
pared with  the  capital  engaged  in  other  industrial  pursuits  ;  for,  from 
very  obvious  reasons,  someof  which  have  already  been  incidently  alluded 
to,  it  is  far  beyond  this  ratio.  As  an  illustration  of  this  influence,  we 
would  refer  to  the  facts  connected  with  the  modification  of  the  tariff 
during  the  last  Congress.  It  is  notorious  that  the  only  great  interest 
represented  here  at  that  time  by  outside  agents  was  the  manufactur- 
ing interest.  One  of  the  first  steps  towards  an  economical  adminis- 
tration of  the  government  is  to  place  that  great  and  active  interest 
permanently  on  the  side  of  low  taxation,  ana  the  only  effectual  mode 
of  doing  this  is  direct  taxation  ;  which  necessarily  implies  the  total 
abandonment  of  protective  duties,  which  are  but  another  name  for 
bounties.  When  you  have  put  all  the  great  interests  of  capital  on 
the  side  of  low  taxes,  you  have  taken  one  of  the  most  decided  steps 
that  you  can  possibly  take  in  favor  of  low  taxation,  which  is  the  ne- 
essary  antecedent  of  economy. 

The  next  prominent  evil  of  the  present  system  of  taxation,  is  that, 
by  its  indirect  operation,  the  people  are  ignorant  of  what  they  pay. 
They  are  ignorant  of  what  they  pay  to  the  government,  and  equally 
ignorant  of  what  they  pay  to  the  protected  interests  in  the  shape  of 
bounties.  If  the  object  be  to  obtain  from  the  people  the  largest 
amount  possible  without  arousing  them*  then  the  indirect  system — 
the  present  system — is  the  best ;  out  if  the  object  be  only  to  obtain* 
from  them  the  least  amount  that  will  suffice  for  the  just  wants  of  the 
government,  then  the  direct  system  of  taxation  is  the  best.  The  happy 
ignorance  of  the  people  of  the  United  States  as  to  the  amount  of 
taxes  they  are  paying  is  one  great  cause  of  their  remaining  so  pas- 
sive under  the  enormous  increase  of  our  expenditures  which  has 
been  going  on  for  years.  If  we  desire  an  economical  government,  we 
must  be  candid  with  the  people,  and  let  each  one  know  exactly  what 
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he  pays.  The  people,  ignorant  of  how  much  tax  they  are  paying  in 
the  enhanced  price  of  commodities,  will  tolerate  an  expenditure  of 
$100,000,000  much  more  patiently  than  one  of  $50,000,000,  when 
each  one  has  to  pay  his  ascertained  share  directly  from  his  own 
pocket.  Economy  here  must  be  preceded  by  vigilance  among  the 
constituency ;  as  long  as  thee  onstituency  are  indifferent  on  this  sub- 
ject, the  representatives  will  be  carried  along  unresisting  in  the  vortex 
of  extravagance. 

Another  objection  to  the  present  system  is  the  large  expenditure 
necessary  in  the  present  mode  of  collecting  the  revenue,  in  paying 
the  army  of  employes  engaged  in  the  present  revenue  service,  in  build- 
ing costly  structures  in  various  parts  of  the  United  States,  and  in 
maintaining  custom-houses  which  do  not  pay  their  own  expenses.  Upon 
this  point  we  would  call  attention  to  the  following  facts  :  The  direct 
cost  of  collecting  the  revenue  from  customs  for  the  last  fiscal  year, 
ending  June  30,  1857,  $64,171,034  05,  was  $3,552,359  50,  em- 
ploying three  thousand  and  eighty-eight  officers.  This  is  independent 
of  the  cost  of  the  custom-houses  and  revenue  cutters,  the  interest 
upon  which  investment  would  largely  increase  this  sum. 

To  see  further  the  operation  of  the  present  system ,  take  the  follow- 
ing statement : 

^Amount  of  revenue  collected,  and  expenditures  at  certain  custom-houMf 

far  the  fiscal  year  ending  June  30,  1857. 


Location. 


Belfast,  Maine.... ...... 

Waldoboro',  Maine 

Wtacasset,  Maine...... 

.Burlington,  Vermont ... 

Barnstable,  Massachusetts... 

Sandusky,  Ohio ...  ...... 

Elsworth,  Maine . 

Portsmouth,  New  Hampshire 

Buffalo,  New  York •  . . 

*Oswego,  New  York........  « 

.Newark,  New  Jereey.  ....... 

Pensacola,  Florida .... 

.Perth  Amboy,  New  Jersey... 

Astoria,  Oregon. ........ 

Machias,  Maine.... . 

Plymouth,  Massachusetts.... 

Bridgeport,  Connecticut..... 

-Annapolis,  Maryland......  , 

Peoria,  Illinois.. .--—.-..., 


Revenue  col- 
lected. 


*5, 
1, 

8, 
1, 


10, 


1, 

4, 


052  05 
368  02 
ISO  93 
581  70 
462  75 
567  84 
954  96 

530  54 
140  53 
149  09 
384  30 
478  73 

531  73 
173  64 
608  71 
895  12 
805  44 
180  75 
210  20 


Expenditures. 


Exoen  of  ex- 
pendifiover 

rerena*. 


$6,012  87 

7,547  14 

7,359  09 

16,285  47 

11,953  20 

4,372  66 

5,032  09 

10,984  49 

16,896  51 

18,214  58 

1,595  55 

3,012  62 

4,471  79 

21,254  51 

2, 605  72 

3,216  04 

1,766  24 

929  20 

363  60 


$960  82 

6, 179  U 

7,itt  1« 

7, 703  77 

10,490  55 

3,804  32 

4,077  13 

5,453  95 

6,755  98 

11,065  49 

1,212  55 

2,533  82 

2,940  04 

17,080*7 

1,997  01 

2,820  92 

900  61 

743« 

153  40 


The  total  net  revenue  from  the  following  eighteen  custom-hoiioes 
ifor  last  fiscal  year,  viz  :  Belfast,  Bath,  Bangor,  Portland,  Waldoboro 
Wiscasset,  Burlington,  Barnstable,  Gloucester,  Bristol,  Providence, 
Plattsburg,  Wilmington,  Del.,  Pittsburg,  Cincinnati,  Sanduoky, 
Toledo,  and  San  Francisco,  was  $1,769,163  43.      The  total  coot  ol 
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the  public  buildings  in  those  places  for  custom-houses,  post  offices, 
and  court-rooms  finished  since  1850,  is  $2,443,776  94.  The  total  ex- 
penditure incurred  for  the  last  fiscal  year  in  collecting  said  net 
income  of  $1,769,163  43  was  $567,839  02. 

Another  defect  of  the  present  system  is  the  immense  patronage  it 
gives  to  the  federal  government.  This  army  of  officers  might,  by  each 
State  paying  over  its  assessed  quota,  be  almost  entirely  dispensed 
with.  Instead  of  three  thousand  and  eighty-eight  employes  now  in 
the  revenue  system,  we  need,  under  a  different  system,  have  no  more 
than  one  treasurer  in  each  State.  Another  prominent  defect  of  the 
present  system  is  its  necessary  inequality  ;  for  no  tariff  can  be  con* 
structed  that  does  not,  in  a  greater  or  less  degree,  operate  as  a  bounty 
on  one  portion  of  the  community  and  as  a  double  tax  on  the  great 
class  of  consumers.  It  requires  no  argument  to  prove  that  in  a  re- 
public there  should  be  equality  in  taxation ;  the  Constitution  attempts 
to  accomplish  this  purpose  in  declaring  that  "  all  duties,  imposts,  and 
excises,  shall  be  uniform  throughout  the  United  States."  But  every 
tariff,  in  a  greater  or  less  degree,  must  necejsarily  violate  the  spirit  of 
this  provision.  Another  defect  of  the  present  system  is,  that  it  neces- 
sarily cripples  the  productive  energies  of  the  country  by  interposing 
obstacles  to  the  free  exchange  of  products.  It  is  difficult  to  estimate 
the  extent  of  loss  resulting  from  this  cause ;  but  there  can  be  no  doubt 
it  amounts  to  a  vast  sum.  This  tax  on  exchanges  is  a  great  obstacle 
to  the  highest  development  of  our  industrial  resources.  To  form 
some  idea  of  the  loss  occasioned  to  the  country  by  the  obstacles  inter- 
posed to  free  exchanges  by  the  tariff  system,  take  the  following  esti- 
mate :  In  1856  the  cotton,  woolen,  and  iron  manufactures  and  sugar 
Eroduced  and  consumed  in  the  United  States  were  enhanced  in  price 
y  the  tariff  $39,975,985.  This  was  the  amount  of  the  indirect  tax 
paid  to  the  home  producers  of  the  above  articles.  In  1846  the  Secre- 
tary of  the  Treasury  estimated  the  indirect  tax  then  paid  on  the  en- 
hanced prices  of  home  products,  caused  by  the  tariff,  at  $50,000,000. 
To  be  within  moderate  limits,  we  have  reduced  the  estimate  to 
$30,000,000.  In  1832  it  was  estimated  that  the  amount  of  indirect 
tax  paid  up  to  that  time  to  the  home  producers  of  protected  products 
was  $240,000,000.  Starting  with  that  estimate,  and  putting  the 
amount  of  this  indirect  tax  down  to  only  $30,000,000  per  annum  since 
that  time,  we  have,  in  round  numbers,  up  tcpthe  present  time,  as  the 
total  amount  of  the  indirect  tax,  $1,000,000,000,  which  the  consumers 
of  the  United  States  have  had  to  pay  for  the  luxury  of  persisting  in 
an  industrial  blunder. 

As  regards  the  navigation  laws,  we  do  not  think  it  necessary  to  go 
into  a  detailed  examination  of  their  various  provisions,  especially  as 
a  bill  has  been  reported  to  the  House,  and  is  now  before  it,  from  one 
of  the  standing  committees,  for  the  purpose  of  perfecting  the  details  of 
the  present  code  of  navigation  laws.  In  general  terms,  however,  we 
would  say  that  the  present  regulations  are  unnecessarily  complex, 
and  might,  with  great  advantage,  be  simplified.  There  are,  however, 
several  defects  in  principle,  as  we  conceive,  in  the  navigation  laws, 
to  which  we  propose  to  call  attention  ;  those  defects  are  as  follows : 

1.     The  requisition  that  American  vessels  engaged  in  the  coasting 
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trade  should  pay  50  cents  per  ton  unless  "  three-fourths  of  the  crew 
are  American  citizens,  then  only  6  cents  per  ten  ;"  and  the  farther 
provision  that  American  vessels,  entering  from  foreign  ports,  to  pay 
50  cents  per  ton  unless  "  the  officers  and  two-thirds  of  the  crew  are 
American  citizens." 

2.  The  exclusion  of  foreign  huilt  vessels,  though  owned  hj  Ameri- 
can citizens,  from  engaging,  with  entire  equality,  in  the  coasting  and 
other  trade  of  the  United  §tates. 

3.  The  entire  exclusion  of  foreign  vessels,  owned  by  foreigner!, 
from  the  coasting  trade. 

The  object  of  the  requisition  that  a  certain  proportion  of  the  crews 
of  American  vessels  should  be  Americans,  was,  no  doubt,  intended  to 
accomplish  a  political  purpose,  eminently  proper  in  itself,  to  provide 
an  American  marine  in  time  of  war.  We  find  no  fault  with  the 
motive,  but  we  think  this  provision,  which  operates  frequently  as 
a  great  practical  inconvenience,  is  unnecessary.  The  occupation  of  a 
sea-faring  life  should  be  left,  like  all  other  employments,  to  the  incli- 
nations or  interests  of  the  people.  If  it  is  to  the  interests  of  oar 
population  that  they  should  go  to  sea,  they  will  do  so ;  otherwise,  we 
should  not  endeavor  to  compel  them.  There  is  no  danger  that  we 
should  suffer  in  case  of  war  from  repealing  this  provision.  That 
patriotic  class  of  our  citizens  who  have,  on  all  occasions,  honor- 
ably sustained  the  glory  of  our  flag  on  the  sea,  do  not  take  their 
inspiration  from  this  provision.  We  have  no  fear  but  that,  with  or 
without  this  provision,  there  will  be  always  the  material  out  of  which 
to  organize  a  warlike  marine,  necessary  to  the  wants  of  the  country, 
under  the  most  trying  circumstances  that  can  arise.  Even  with  this 
provision  a  large  per  centage,  45  or  50  per  cent.,  of  our  sea-faring 
men  are  foreigners.  This  provision,  then,  operates  only  as  an  un- 
necessary burden  on  the  country  during  peace,  without  promising 
any  adequate  compensating  result  in  time  of  war.  Further,  it  may 
admit  of  grave  consideration  whether  we  would  not  strengthen  our- 
selves, in  case  of  war,  by  encouraging  foreign  sailors  to  come  into  our 
marine,  as,  once  entered,  they  become,  for  all  practical  purposes, 
American  sailors.  Advancing  firmly  in  the  line  of  industrial  freedom, 
and  with  a  view  of  throwing  off  every  possible  shackle  on  the  indus- 
trial energies  of  the  country,  we  think  this  provision  should  he  re- 
scinded. 

As  regards  the  second  defect  alluded  to  in  the  law,  by  which  foreign 
built  vessels,  though  owned  by  American  citizens,  are  not  admitted  to 
entire  equality,  unless  purchased  after  shipwreck,  and  repaired  to  the 
extent  of  three-fourths  of  their  cost,  we  consider  this  rests  upon  a 
totally  indefensible  principle.  It  is  giving  to  American  ship-builders 
a  perfect  monopoly.  We  can  see  no  ground  of  justice  upon  which  this 
monopoly  can  rest.  Every  American  citizen  ought  to  have  the  privi- 
lege to  buy  ships  wherever  he  can  buy  them  to  the  best  advantage 
To  compel  him  to  buy  from  American  ship-builders  at  an  enhanced 
price  is,  to  the  extent  of  that  enhanced  price,  to  confiscate  his  property, 
and  transfer  it  to  another.  Such  a  monopoly  is  utterly  inconsistent  with 
the  snirit  of  our  institutions.  Our  ship-builders  have  aright  to  equality; 
they  nave  no  right  to  exclusive  privileges.  As  a  question  of  expediency, 
it  seems  equally  indefensible.    Either  American  built  ships  are  cheaper 
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or  dearer  than  foreign  built.  If  they  are  cheaper,  they  do  not  need 
this  prohibition  of  foreign  purchase.  If  they  are  dearer,  they  do  not 
deserve  it.  It  is  the  interest  of  the  great  mass  of  the  people  of  the 
United  States,  both  producers  and  consumers,  to  have  ships  cheap, 
for  the  price  of  ships  enters  as  an  element  in  the  cost  of  transporta- 
tion. This  monopoly  either  makes  ships  dearer,  and  enhances  the 
cost  of  transportation,  or  it  is  useless.  If  it  makes  ships  dearer,  and 
enhances  the  cost  of  transportation,  it  should  be  abolished.  If  it  ac- 
complishes nothing,  it  is  useless,  and  should  not  encumber  the  statute 
books.  We  have  reason  to  believe  the  removal  of  this  monopoly 
would  permit  shi^s  to  be  bought  cheaper.  In  a  debate  upon  this  sub- 
ject, growing  out  of  certain  propositions  made  by  the  British  govern- 
ment to  our  government  on  this  and  kindred  subjects,  it  was  conceded 
in  debate  here,  by  a  distinguished  member  from  the  city  of  New  York, 
(Hon.  E.  Brooks.)  that  ships  could  be  built  in  the  British  provinces 
"  some  twenty  per  cent,  or  more  cheaper  than  in  New  England  or 
New  York."  This  monopoly  ought  to  be  abolished  in  the  interest  ot 
the  commerce,  manufactures,  and  agriculture  of  the  country. 

As  regards  the  next  defect  in  our  navigation  laws — the  prohibition 
of  the  coasting  trade  to  foreign  ships — this  is  another  monopoly  which 
we  conceive  to  be  unjust  and  inexpedient,  and  which  ought  to  be 
abolished. 

If  there  be  any  one  thing  in  which  all  the  people  of  the  United 
States,  all  classes,  and  all  industrial  pursuits  of  all  sections,  except 
the  one  class  of  ship  owners,  are  interested  in,  it  is  in  cheap  sea  trans- 
portation. When  we  consider  the  vast  value  of  the  products  of  the 
United  States  which  are  carried  by  water  coastwise  on  both  our  At- 
lantic and  Paoific  coasts,  the  Gulf  of  Mexico,  and  the  great  lakes — 
some  estimate  of  which  may  be  formed  from  considering  that  the 
amount  of  tonnage  engaged  in  this  transportation  is  2,247,663  74  tons, 
nearly  one-half  of  the  total  tonnage  of  the  United  States — we  can 
readily  see  how  important  is  the  element  of  cheap  transportation.  The 
only  practical  mode  of  attaining  this  result  is  competition,  and  yet  we 
resolutely  turn  our  backs  upon  this  principle  and  persevere  in  a  mo- 
nopoly. We  are  clear  that  our  navigation  laws  should  be  modified  in 
this  respect. 

The  policy  of  our  navigation  laws  was  borrowed  from  England, 
when  their  wisdom,  though  in  violation,  confessedly,  of  the  great  prin- 
ciples we  announced,  was  sustained  even  by  Adam  Smith,  the  great 
architect  of  the  modern  system  of  political  economy.  Yet  England, 
after  clinging  to  these  laws  for  centuries  as  one  of  the  anchors  of  her 
safety,  has  within  a  few  years,  nnder  the  influence  of  more  enlightened 
principles,  abandoned  them. 

As  regards  the  present  tariff,  we  think  its  principal  defects  are — 

I.  That  too  large  a  proportion  of  the  duties  is  thrown  on  articles  of 
prime  necessity.  For  instance,  nearly  one-half  of  the  present  reve- 
nue is  raised  from  duties  on  cotton,  woolen,  iron  manufactures,  and 
sugar.  These  articles  are  indispensable  to  the  great  mass  of  the  peo- 
ple, the  laboring  classes,  so  that  an  undue  portion  of  the  burden  of 
taxation  is  thrown  on  the  laboring  classes.     To  reduce  duties  on  ar- 
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tides  of  necessity,  is,  in  effect,  to  increase  wages,  as  the  same  wages 
will  go  further. 

2.  It  is  protective  in  its  character,  as  is  obvious  from  the  following 
considerations :  Ordinary  cotton  manufactures  pay  24  per  cent.,  bag- 
ging pays  15,  but  all  bleached,  printed,  painted  or  dyed  cotton  goods 
and  de  laines  pay  30  per  cent.  Manufacturers  of  iron  pay  24  ;  pig,  bar, 
sheet  and  all  other  iron,  24.  Woolen  manufacturers  pay  24,  except 
flannels  and  baizes,  which  pay  19.  Sugars  of  all  kinds,  24  per  cent. 
Manufactuiers  of  silks  pay  19  per  cent.  Adzes  pay  24  per  cent. 
Blacksmiths'  hammers  and  sledges,  24;  boots  and  bootees,  for  men  or 
women,  24.  The  fact  that  silk  manufactures,  used  by  the  rich,  pay  19 
per  cent.,  and  cotton,  woolen,  iron  manufactures — manufactures  indis- 
pensable to  the  industry  of  the  country — pay  24  and  30  per  cent.,  when 
20  per  cent  may  be  assumed  as  the  highest  revenue  standard  of  duty 
on  these  articles,  indicate  the  deference  paid  to  the  principle  of  pro- 
tection. A  minute  analysis  of  the  present  tariff  will  only  further  illus- 
trate this  fact. 

3.  There  are  certain  imports  on  the  free  list  which  should  not  be 
there,  as,  for  instance,  tea  and  coffee.  These  articles,  tea  and  coffee, 
are  peculiarly  suited  for  taxation.  They  are  not  produoed  in  this 
oouutry,  therefore  there  would  be  no  indirect  tax  paid  on  them.  They 
are  of  general  consumption,  and  a  tax  upon  them,  besides  furnishing 
an  addition  to  our  income,  now  much  needed,  would  fall  equally  on 
all  classes  and  sections. 

The  reason  of  placing  these  articles  on  the  free  list  is  obvious 
enough.  It  is  to  prevent  the  necessity  of  reduction  on  such  articles 
introduced  from  abroad  as  enter  into  competition  with  similar  home 
products.  By  diminishing  the  free  list,  we  could  diminish  the  general 
rate  of  duty  on  many  articles  entering  into  universal  consumption. 

If  the  policy  of  collecting  the  revenue  of  the  government  by  dnties 
on  imports  is  to  be  continued,  we  think  the  tariff  should  be  modified 
on  the  following  principles : 

1.  A  total  abandonment  of  the  policy  of  protection.  No  duty  should 
be  laid  with  the  view  of  protecting  any  form  of  industry.  The  tariff 
should  be  considered  purely  as  a  fiscal  instrumentality.  We  have  no 
idea  that  any  tariff  can  be  instituted  that  will  not  in  some  degree, 
either  more  or  less,  operate  in  a  protective  character.  Such  will  be 
the  unavoidable  effect  of  all  duties  on  articles  of  a  similar  nature  to 
home  products.  And  the  production  of  this  effect  becomes  constantly 
greater,  from  the  fact  that  the  cost  of  production  is  steadily  decreasing 
in  this  country,  from  the  increase  of  population  and  capital,  aided  by 
the  increase  of  skill  and  improvements  in  the  processes  of  production. 
From  this  cause  a  lower  rate  of  duty  will  operate  protectively  now,  to 
what  it  did  twenty  years  ago.  The  operation  of  this  principle  con- 
stitutes one  of  our  objections  to  any  tariff,  as  we  would  wisn  so  to 
regulate  taxation  as  that  no  class  should,  in  any  degree,  derive  benefit 
from  it  as  a  bounty. 

2.  Articles  of  prime  necessity  should  be  taxed  at  the  lowest  rate  of 
duty,  and  articles  of  luxury  at  the  highest  revenue  standard.  The 
reasons  of  this  are  so  obvious  (hat  we  do  not  think  it  necessary  to 
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enlarge  upon  them.     Our  purpose  would  be  to  relieve  the  producing 
classes  as  much  as  possible  from  the  burdens  of  taxation. 

3.  The  free  list  should  be  confined  to  such  articles  as  furnish  so 
inconsiderable  an  amount  of  revenue  as  not  to  remunerate  for  the 
trouble  and  expense  of  collection,  and  the  raw  material  of  domestic 
manufactures.  According  to  this  principle,  tea  and  coffee  should  be 
required  to  pay  duty.  As  regards  the  exemption  of  the  raw  materials 
of  manufactures,  this,  while  a  benefit  to  the  home  manufacturer, 
would  operate  no  injury  to  any  class,  as  the  effect  would  only  be  to 
cheapen  production,  an  advantage  which  would  be  shared  by  all  the 
consumers — that  is,  by  the  great  mass  of  the  people.  .Upon  this  point 
of  the  free  list,  we  submit  the  following  statement  showing  what 
amount  of  revenue  might  be  derived  from  laying  a  duty  of  20  per 
cent,  on  certain  articles  which  now  pay  no  duty. 


Statement  exhibiting  the  amount  of  duties  that  would  have  accrued  upon 
"certain  articles  of  general  consumption,"  admitted  free  of  duty 
during  the  fiscal  year  ending  June  30,  1857,  had  20  per  centum  ad 
valorem  been  charged  upon  them. 


Articles. 


Teas 

Coffee -• 

Copper,  in  plates,  suited  to  the  sheathing  of  vessels 

Copper  ore ................................. 

Sheathing  metal 

Garden  seeds,  trees,  shrubs,  plants,  Ac  - . . ... 

Total 


$5, 757, 860 

22,386  879 

361,311 

1,440,314 

748, 372 

386, 504 


31,071,240 


Duties. 


$1,161,572  00 

4,477,376  80 

70,262  20 

288,062  80 

149, 674  40 

77,300  80 


6,214,248  00 


We  now  approach  the  subject  of  direct  taxation. 

The  first  purpose  is,  to  understand  exactly  what  is  meant  by  this 
system. 

The  Constitution  provides : 

"  Representatives  and  direct  taxes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union,  according  to 
their  respective  numbers,  which  shall  be  determined  by  adding  to  the 
whole  number  of  free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed,  three-fifths  of  all 
other  persons." 

"  No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  propor- 
tion to  the  census  or  enumeration  hereinbefore  directed  to  be  taken." 

"  All  duties,  imposts,  and  excises  shall  be  uniform  throughout  the 
United  States." 

Judge  Story,  commenting  on  these  clauses,  says : 

"  What  are  direct  taxes,  in  the  sense  of  the  Constitution,  since  they 
are  required  to  be  laid  by  the  rule  of  apportionment  ?  It  is  clear  that 
capitation  taxes,  or,  as  they  are  more  commonly  called,  poll  taxes — 
that  is  taxes  upon  the  polls,  heads,  or  persons  of  the  contributors — are 
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direct  taxes,  for  the  Constitution  has  expressly  enumerated  them  as 
such.  'No  capitation  or  other  direct  tax  shall  be  laid/  &c,  is  the 
language  of  that  instrument.  Taxes  on  lands,  houses,  and  other  per- 
manent real  estate,  or  on  parts  or  appurtenances  thereof,  have  always 
been  deemed  of  the  same  character — that  is,  direct  taxes.  It  has  been 
seriously  doubted  if,  in  the  sense  of  the  Constitution,  any  taxes  are 
direct  taxes,  except  those  on  polls  or  lands." — (Story  Com.  Const.) 

"  In  the  year  1794  Congress  passed  an  act  laying  duties  upon  car- 
riages— for  every  coach,  &c,  &c,  the  yearly  sum  often  dollars — and 
made  the  levy  nniform  throughout  the  United  States.  The  constitu- 
tionality of  the  act  was  contested  in  the  case  of  Hylton  vs.  United 
States,  3  Dall.  R.,  171,  upon  the  ground  that  it  was  a  direct  tax,  and 
so  ought  to  be  apportioned  among  the  States,  according  to  their  num- 
bers. After  solemn  argument,  the  Supreme  Court  decided  that  it  was 
not  a  direct  tax  within  the  meaning  of  the  Constitution." — (Story 
Com.  Const.) 

Without  committing  ourselves  to  the  correctness  of  Judge  Story's 
opinion  and  the  decision  of  the  Supreme  Court,  as  to  what  taxes  are 
direct,  we  do  not  propose  to  legislate  in  conflict  with  such  distinction. 

It  would  seem,  from  the  decisions  of  the  Supreme  Court,  that  the 
only  direct  taxes,  in  the  sense  of  the  Constitution,  are  taxes  on  persons 
and  lands.  These  taxes  are  to  be  laid  by  the  rule  of  apportionment ; 
that  is  to  say,  each  State  will  pay  such  an  amount  of  the  entire 
tax  to  be  collected  as  the  proportion  its  population  bears  to  the  entire 
population  of  all  the  States,  deducting  two-fifths  of  the  slaves.  All 
other  internal  taxes,  except  the  taxes  on  lands  and  persons,  would  be 
laid  according  to  the  rule  of  uniformity. 

Such  being  the  law,  as  now  expounded,  upon  the  subject  of  internal 
taxes,  which  includes  as  well  direct  taxes,  in  the  sense  of  the  Consti- 
tution, as  all  other  taxes  of  that  character,  the  practical  system  which 
we  would  recommend  would  be  as  follows : 

Ascertain  the  total  amount  needed  for  the  government.  Apportion 
that  among  the  States,  according  to  the  rule  of  apportionment,  and 
let  each  State  collect  its  quota  in  its  own  way,  and  pay  over  such 
quota,  deducting  the  reasonable  expenses  of  collection. 

The  advantages  of  this  system  would  be — 

1.  Perfect  equality,  according  to  the  provisions  of  the  Constitution, 
in  the  burdens  of  taxation.  The  moral  effects  of  this  perfect  consti- 
tutional equality  could  not  well  be  overestimated.  No  State,  no  sec- 
tion could  complain  of  paying  an  undue  share ;  for  each  State,  loyal 
to  the  Constitution,  could  not  but  be  satisfied  with  the  equality  of  the 
Constitution.  There  could  be  no  longer  any  complaint  of  class  taxa- 
tion. The  apportionment  would  simply  be  the  result  of  an  arithmeti- 
cal calculation,  in  pursuance  of  the  rule  prescribed  by  the  Constitution. 
The  vast  enlargement  of  the  republic,  and  the  increase  of  States, 
inculcates  most  strongly  the  benefits  of  removing  all  causes  of  com- 
plaints, as  to  the  inequality  of  taxation,  by  establishing  the  system  of 
equality  laid  down  in  the  Constitution. 

The  only  objection  to  this  mode  of  collecting  the  taxes  is,  that  pos- 
sibly some  of  the  States  might  refuse  to  collect  their  quota.     But  this 
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objection  could  be  surmounted  by  the  federal  government  collecting 
the  quota  of  such  State  by  its  own  fiscal  agents. 

2.  This  system  of  each  State  collecting  its  own  quota  would  dis- 
pense with  the  services  of  at  least  three  thousand  federal  officers  who 
are  necessary  under  the  present  system.  Under  the  proposed  system 
a  United  States  sub-treasurer  jn  each  State  would  be  amply  sufficient. 
The  advantages  of  this  incidental  consequence  would  be  very  great, 
indeed,  for  one  of  the  dangers  of  our  federal  system  of  government  is 
its  vast  patronage.  The  effect  of  this  vast  and  necessarily  increasing 
patronage  is  to  augment  the  dangers  of  the  presidential  elections. 
The  fierce  struggles  arising  every  tour  years,  with  increasing  violence, 
for  the  possession  of  the  government,  derive  a  great  deal  of  their  in- 
tensity from  the  extensive  patronage  in  the  gift  of  the  administration. 
The  diminution  of  that  patronage,  one  of  the  necessary  evils  of  our 
system,  cannot  but  recommend  itself  to  every  lover  of  his  country. 

3.  Another  advantage  of  a  direct  system  of  taxation  is  the  fact,  ob- 
vious from  many  considerations,  which  we  do  not  now  propose  to  en- 
large upon,  that  the  least  amount  possible  of  taxation  will  be  imposed 
on  the  people,  who,  knowing  precisely  what  they  pay,  will  become 
more  vigilant  on  this  point,  and  naturally  insist  on  the  utmost  econ- 
omy in  the  expenditures  of  the  government. 

4.  Another  advantage  of  direct  taxation,  perhaps  not  inferior  to  any 
which  has  been  mentioned,  is  that  it  will  be  the  least  interference  pos- 
sible with  the  industry  of  the  country.  Under  this  system,  and  under 
this  system  alone,  industry  will  be  left  perfectly  free,  and  we  can 
attain  the  great  point  of  entire  free  trade  This  involves  a  more  ex- 
tended consideration  of  this  branch  of  the  subject. 

The  doctrine  of  free  trade,  or,  as  it  may  more  comprehensively  be 
called,  free  exchanges,  rests  upon  the  great  principle  of  justice.  Every 
individual  has  a  right  to  use  his  labor  in  the  manner  most  to  his  own 
advantage,  provided  he  violates  the  right  of  no  other  person.  Indi- 
viduals cannot  enjoy  this  right  effectually,  unless  they  are  permitted 
to  exchange  the  fruits  of  their  labor  to  the  best  advantage.  Govern- 
ment, therefore,  has  no  right  to  interfere  by  protective  or  prohibitory 
duties,  and  compel  one  portion  of  the  community  to  exchange  the 
fruits  of  their  industry,  their  products,  with  another  class  of  the  com- 
munity on  less  advantageous  terms  than  they  could  exchange  them 
with  foreigners.  For  instance :  Government  cannot  rightfully,  by 
protective  duties,  compel  the  wheat  growers  of  Ohio  to  exchange  their 
wheat  for  a  less  value  of  goods  manufactured  in  New  England  than 
they  could  obtain  by  exchange  with  English  manufacturers.  To  do 
so,  is  to  commit  a  spoliation  on  the  wheat  growers  of  Ohio  for  the  ben- 
efit of  the  New  England  manufacturers.  To  the  degree  that  these 
wheat  growers  are  compelled  by  such  protective  duties  to  exchange 
their  products  for  a  less  value,  to  that  extent  a  spoliation  is  committed 
upon  them.  Suppose  government  should  say  that  labor  should  not 
receive  more  than  a  certain  amount  of  wages  as  its  recompense,  no  one 
could  doubt  but  that  this  would  be  an  act  of  the  greatest  injustice ; 
that  to  the  extent  to  which  labor  would  be  compelled  to  receive  a  less 
amount  than  it  would  obtain  if  not  forbidden,  that  to  that  extent 
there  would  be  confiscation.  Every  fair  mind  would  at  once  revolt 
against  such  legislation  as  this ;  yet  what  difference  is  there,  in  princi- 
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pie,  or  the  practical  consequences,  between  this  prohibition  of  fall 
wages  and  the  prohibition  to  exchange  the  products  of  labor  to  the 
best  advantage?  None  whatever.  They  are  only  different  modes  of 
attaining  the  same  end. 

One  of  the  leading  purposes  for  which  government  is  constituted  is 
the  protection  of  property.  The  only  property  which  a  large  portion, 
perhaps  a  majority,  of  the  people  of  every  government  possess,  is  the 
product  of  their  own  labor.  The  right  of  labor  is  the  great  property 
right  of  every  society.  This  sacred  property  right  of  labor  can  onlj 
be  fully  enjoyed  by  freedom  of  exchanges.  If  this  freedom  of  ex* 
changes  is  interrupted  by  government,  not  for  fiscal  purposes,  but  for 
alleged  industrial  purposes,  to  give  a  monopoly  to  certain  forms  of  in* 
dustry,  then  a  blow  is  struck  at  the  right  of  labor.  It  is  in  this  light 
that  the  protective  policy  is  so  odious  as  an  infringement  of  the  rights 
of  labor.  If  there  be  any  right  in  this  country  which  this  government 
should  respect,  it  should  be  the  right  of  labor.  Any  legislation  against 
this  right,  by  which  it  is,  in  any  degree  injured  or  abridged,  is  in  vio- 
lation of  justice  and  the  spirit  of  our  republican  institutions.  The 
protective  policy  does  infringe  upon  this  right  of  labor,  for  it  dimin- 
ishes the  value  of  a  large  portion  of  the  labor  of  the  country  by  pro- 
hibiting such  labor  from  exchanging  its  products  to  the  best  advan- 
tage. It  is  in  this  view  of  justice  to  labor,  respect  for  this  great  and 
only  property  right  of  the  toiling  millions,  that  free  exchange  recom- 
mends itself  so  strongly.  No  industrial  system  can  be  right  which 
reposes,  as  its  corner-stone,  upon  a  great  injustice.  The  protective 
system,  as  necessarily  being  founded  upon  the  idea  of  compulsory,  in- 
voluntary, and  inadequate  exchanges,  necessarily  rests  upon  a  great, 
undenied,  undeniable,  and  startling  injustice,  which  should  not  be 
tolerated  in  this  age  and  in  this  country. 

So  far  we  have  considered  the  question  of  free  exchanges  on  the 
ground  of  right.  It  is  now  proposed  to  consider  it  on  the  ground  of 
expediency. 

The  doctrine  of  free  exchanges  rests  on  one  great  industrial  maxim, 
that  individuals  are  better  judges  of  their  monetary  interests  than 
government  can  be ;  and  if  industry  is  left  perfectly  free,  it  will,  as  a 
general  rule,  take  the  wisest  direction     This  maxim  is  either  true,  or 
it  is  false.     If  it  is  true,  then  protection — that  is,  interference  with  in- 
dustry— is  unwise.     If  it  is  false,  then  protection  is  wise      Now,  is  it 
true  or  false  ?  for  upon  this  question  rests  the  protective  policy.     That 
this  maxim  is  true,  appears  from  the  slightest  consideration.     There 
are  two  elements  in  production,  capital  and  labor,  without  which  in- 
dustry— the  process  of  production,  would  not  exist.     Capital  is,  of  all 
the  social  elements,  the  most  sagacious.     Capital  may  be  said  to  rep- 
resent the  common  sense  of  mankind  more  than  any  other  element  of 
civilization.     Capital,  in  obedience  to  the  great  principle  of  common 
sense,  which  it  represents,  instinctively  seeks  the  profitable,  and  shrinks 
from  the  unprofitable.     Profit  is  the  genius  of  capital — its  mind,  body, 
soul,  heart;  and  capital,  under  these  dominating  instincts,  as  natu- 
rally turns  from  loss  to  gain  as  the  magnetic  needle  from  the  sooth  to 
the  north.    So  far  as  this  great  element  of  production  is  concerned, 
there  needs  no  interference  of  government  to  give  it  direction.    1** 
nature  is  to  take  the  best  course.    So  far  as  labor,  the  other  element 
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of  production,  is  concerned,  its  natural  instincts  may,  likewise,  be 
relied  on  to  pursue  profit.  Men  do  not  labor  for  nothing.  They 
labor  for  gain,  what  we  call  wages.  Unless  they  could  get  wages,  they 
would  not  labor ;  they  would  prefer  to  do  nothing.  Labor  is  unpleasant, 
and  all  men  instinctively  seek  to  get  the  most  wages  with  the  least 
labor.  In  other  words,  the  natural  tendency  of  labor  is  to  seek  profit, 
and  avoid  loss.  The  genius  of  capital  and  labor  both  being  so  antag- 
onistic to  loss,  and  so  attracted  to  gain,  we  think  we  are  authorized  to 
take  for  granted  the  maxim  above  announced,  that  individuals  are 
better  judges  of  their  monetary  interests  than  government.  If  so, 
then  it  follows  that  government  ought  not  to  interfere  with  industry, 
but  leave  it  perfectly  free  to  work  out  its  own  mission. 

If  these  general  principles  which  we  have  been  considering  on  the 
policy  of  protection  be  conceded,  we  might  rest  the  argument  here, 
but,  as  they  may  still  be  controverted,  we  will  pursue  it  further. 

The  argument  for  the  freedom  of  exchanges  may  be  stated  in  two 
form3,  negatively  and  affirmatively :  negatively,  by  showing  the  im- 
policy of  the  protective  policy ;  affirmatively,  by  direct  considerations 
recommending  it.  We  do  not  hope  to  shed  new  light  upon  a  question 
which  has  been  so  elaborately  discussed  by  the  greatest  intellects  for 
nearly  a  century.  We  can  only  hope  to  popularize  some  of  the  most 
forcible  views  which  have  been  taken. 

The  practical  working  of  the  protective  policy  is  this :  imposition  of 
high  duties  on  those  foreign  products  which  come  in  competition  with 
home  products,  so  as  to  compel  the  consumers  to  purchase  the  home 
products  at  enhanced  prices.  The  first  fact  which  arrests  our  attention 
from  this  statement  is,  that  the  foreign  products  are  furnished  cheaper 
than  the  rival  home  products,  as  otherwise  there  would  be  no  use  for 
the  high  duties.  The  practical  effect  of  this,  then,  is,  that  the  con- 
sumers are  prevented,  by  governmental  interference,  from  buying 
cheap.  This  seems  to  be  a  very  singular  effect  for  government  to  aim 
at,  because  individual  wisdom  always  suggests  the  idea  of  buying 
cheap.  All  men  of  ordinary  sagacity,  in  the  management  of  their 
private  affairs,  invariably  endeavor  to  buy  cheap.  Individuals  who 
would  act  upon  a  different  principle  would  be  considered  fit  subjects 
for  a  commimon  de  lunatice  inquirendo.  Now,  it  is  very  strange  that 
laws  should  be  made  by  government  to  prevent  men  buying  cheap. 
If  it  be  wise  for  individuals  to  buy  cheap,  why  is  it  not  wise  for  the 
whole  nation  to  buy  cheap  ?  The  very  first  step  of  the  protectionists 
seems  to  be  founded  in  a  negation  of  the  universal  practice  and  ex- 
perience of  mankind  in  their  individual  relations. 

It  is  sometimes  denied  that  protective  duties  increase  the  price  of 
the  home  product.  But  there  can  be  no  dispute  upon  this  point,  for, 
unless  the  protective  duties  increase  the  price  of  the  home  product, 
what  is  the  use  of  the  duty  ?  There  is  no  other  possible  mode  in 
which  the  duty  can  operate  in  favor  of  the  home  producer,  except 
by  increasing  prices.  If  it  does  not  accomplish  this  effect,  then  the 
duty  is  inoperative.  But  the  tenacity  with  which  the  protectionists 
cling  to  the  duty  shows  that  it  is  efficacious.  If  the  duty  on  the 
foreign  product  does  not  increase  the  price  of  the  home  product,  then 
there  can  be  no  objection  to  reducing  or  abolishing  the  duty.  But  the 
opposition  to  reduction  of  duty  on  the  part  of  the  home  producer, 
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whose  only  object  is  high  prices,  demonstrates  the  effect  produced. 
Higher  prices  for  the  home  product  implies  the  expenditure  of  a 
greater  amount  of  labor  to  accomplish  the  same  purpose,  for  labor  is 
the  true  measure  of  value.  If  it  be  considered  wise  to  waste  labor, 
then  the  policy  of  compelling  the  consumer  to  buy  at  a  higher  price 
from  the  home  producer  is  defensible  ;  otherwise,  it  is  not.  The  very 
civilization  we  enjoy  is  the  fruit  of  labor-saving  appliances.  If  we 
are  superior  to  the  barbarians,  it  is  because  we  can  accomplish  more 
by  our  labor  than  they  can.  The  highest  development  of  society  is 
the  accomplishment  of  the  greatest  results  with  the  least  labor.  It 
is  for  this  reason  that  the  great  discoveries  in  the  arts  and  sciences, 
magnifying  to  an  almost  incalculable  extent  the  productive  powers  of 
human  labor,  have  conferred  such  vast  benefits  on  mankind.  Strike 
from  existence  our  labor-saving  discoveries,  our  steam  engines,  our 
railroads,  our  magnetic  telegraphs,  our  innumerable  labor-saving 
appliances,  and  we  have  relapsed  into  barbarism.  The  saving  of 
labor  is  not  merely  the  genius  of  civilization,  but  civilization  itself. 
Any  policy,  then,  by  which  this  humanizing  process  of  saving  labor 
is  abridged,  is  not  merely  a  pause  in  the  onward  movement  of  society, 
but  a  step  backwards.  The  protective  policy,  then,  as  raising  prices 
to  the  consumer,  which  is  the  same  thing  as  requiring  more  labor  to 
accomplish  a  given  result,  and  thus,  as  attacking  the  problem  of 
saving  labor,  is  antagonistic  to  the  great  social  progress  of  the  civil- 
ized world. 

Again :  the  protected  forms  of  industry  are  either  profitable  or  un- 
profitable. If  they  are  profitable,  they  do  not  need  protection ;  if 
they  are  unprofitable,  they  do  not  merit  it ;  for  the  idea  of  legislating 
to  turn  capital  into  unprofitabe  channels  in  this  country  is,  of  all  ab- 
surdities, the  greatest.  Look  at  our  country,  a  vast  continent,  extend- 
ing from  one  great  ocean  to  another  great  ocean,  resting  on  the  south 
upon  the  great  American  gulf,  and  on  the  north  upon  a  chain  of  vast 
lakes,  with  every  variety  of  soil  and  climate,  a  vast  portion  of  it  in 
its  virgin  condition,  only  needing  development,  and  promising  in  its 
development  the  richest  returns.  Does  it  not  seem,  when  such  vast 
fields  of  production — in  commerce,  in  agriculture,  in  mining — lay  in- 
viting before  us,  that  of  all  things  in  the  world  we  need  not  hunt  ont 
and  legislate  to  force  unprofitable  pursuits.  In  no  country  in  the  world 
is  there  such  an  extended  field  for  the  application  of  capital  and  labor 
productively  as  in  our  country.  Then  why  not  let  capital  and  labor 
take  spontaneously  their  natural  direction  ?  Why  strive  to  force  them 
by  governmental  action  into  barren  channels? 

In  this  connexion  we  would  allude  to  a  great  fact,  which  should 
never  be  lost  sight  of,  that  the  protective  policy  does  not  increase 
capital ;  it  only  gives  it  a  new  direction.  The  capital  remains  the 
same  after  you  have  passed  your  protective  laws  as  it  did  before  ;  yon 
only  force  it  into  new  directions.  If  by  your  legislation  you  could 
increase  the  capital  of  the  country,  then  there  might  be  some  reason 
for  your  legislation  ;  but  as  all  your  laws  do  not  increase  by  a  single 
dollar  the  amount  of  capital,  how  futile  are  your  efforts  for  good  I 

The  popular  fallacy  on  which  the  protective  policy  rests  is  the  encour- 
agement of  home  industry.  It  is  true  you  may  build  up  certain  forms 
of  industry,  but,  in  doing  so,  you  have  done  it  at  the  expense  of  other 
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forms  of  industry.  If,  for  instance,  you  have  developed  the  woolen 
manufacture  by  high  duties  and  raising  the  prices  of  woolen  goods, 
you  have  done  so  at  the  expense  of  the  other  industrial  classes  which 
consume  those  woolens  ;  for  you  have  compelled  them  to  give  a  higher 
price  for  their  woolens  ;  and  to  the  extent  of  this  enhanced  price,  you 
have  discouraged  them  in  their  industry.  The  most  effectual  protec- 
tion of  home  industry  is  to  let  every  form  of  industry  attain  its  most 
profitable  results.  This  you  can  only  do  by  permitting  freedom  of 
exchanges.  Then  every  form  of  industry  exchanges  its  fruits  to  the 
best  advantage,  and  consequently  derives  the  most  profit. 

Protection  does  not  increase  the  rate  of  wages,  and  this  from  a  very 
pbvious  reason,  because  the  competition  among  the  protected  forms  of 
industry  prevents  profits  from  remaining  permanently  higher  than 
the  average  rate  of  the  profits  of  capital  in  the  country  generally  ;  and 
therefore  the  wages  in  the  protected  forms  of  industry  cannot  be  higher 
than  the  ordinary  wages  of  the  country.  The  facts  in  reference  to 
wages  in  the  protected  forms  of  industry  in  this  country  bear  out  the 
theoretical  proposition  laid  down  upon  the  subject ;  for,  as  is  well 
known  to  all  who  are  familiar  with  this  branch  of  the  subject,  the 
wages  of  manufacturing  laborers  is  in  no  degree  above  the  average 
wages  in  other  forms  of  industry. 

It  is  a  singular  fact,  that  while  we  hear  so  much  on  this  point  of 
protecting  American  industry,  no  one,  not  even  the  most  jealous  pro- 
tectionist, has  taken  any  exception  to  the  free  introduction  of  foreign 
labor.  That  is  foreign  competition  by  the  very  firesides  of  our 
laboring  classes.  Their  so-called  peculiar  friends  take  no  steps  to  dis- 
courage this  competition,  the  necessary  effect  of  which  is  to  decrease 
wages.  To  estimate  the  extent  of  the  competition  from  this  cause,  it 
is  only  necessary  to  refer  to  the  number  of  immigrants  who  have  en- 
tered this  country  from  1843  to  1853.  The  statistics  of  immigration 
show  that  within  that  period  3,174,395  immigrants  arrived  in  the 
United  States  from  foreign  countries. 

But,  during  all  this  period,  no  complaint  has  been  uttered  by  the 
peculiar  friends  of  home  industry,  the  protectionists.  Why  was  this? 
The  reason  is  sufficiently  obvious :  because  the  protective  policy  is 
designed  to  benefit  the  capitalists,  and  is  not  urged  in  the  interest  of 
the  laboring  classes,  though  that  popular  sentiment  is  assumed. 
Nothing  could  more  thoroughly  demonstrate  the  falsity  of  the  assump- 
tion that  protection  is  designed  for  the  benefit  of  the  laboring  classes, 
than  the  stubborn  fact  that  the  protectionists  have  made  no  efforts  to 
discourage  the  immigration  of  foreign  laborers,  but,  on  the  contrary, 
have  steadily  encouraged  the  same,  when  the  necessary  effect  was  to 
diminish  the  wages  of  labor.  There  are  only  two  modes  of  increasing 
the  rate  of  wages : 

1.  By  increasing  the  amount  of  capital. 

2.  By  diminishing  the  quantity  of  labor. 

The  protectionists  do  not  increase  capital ;  but,  by  encouraging  im- 
migration, increasing  the  quantity  of  labor,  they  necessarily  diminish 
wages.  They  do  not  wish  foreign  products  introduced,  because  that 
jars  upon  them  ;  they  favor  the  introduction  of  foreigners  because  that, 
while  it  jars  upon  the  American  laboring  classes,  benefits  them. 
While  we  do  not  propose  to  exclude  the  foreigner,  nor  to  discourage 
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his  immigration,  we  desire  to  strip  from  the  protective  policy  the  de- 
lusive pretence  that  it  is  urged  to  protect  home  industry,  in  the  face  of 
the  fact  that  foreign  immigiation  is  encouraged,  with  its  necessary 
consequence  of  diminishing  wages. 

The  protectionists  insist  upon  their  policy  as  necessary  to  make  us 
independent  of  foreign  powers.  This  is  a  very  pretty  phase ;  hut  when 
we  examine  the  rationale  of  it  it  is  not  so  captivating.  Dependence  on 
foreign  nations  only  amounts  to  this  :  that,  by  exchanging  our  pro- 
ducts with  them,  we  get  what  we  want  cheaper  ;  by  being  independent, 
we  get  what  we  want  dearer ;  because,  if  we  buy  from  foreigners,  it 
is  because  they  can  furnish  us  cheaper  than  we  can  supply  ourselves ; 
otherwise,  we  would  not  buy  from  them.  This  dependence,  which  rests 
upon  the  idea  of  getting  the  best  bargains,  cannot  be  very  injurious ; 
and  that  independence  which  consists  in  buying  at  the  highest  prices 
is  not  very  attractive.  But  independence  is  entirely  a  relative  term ; 
if  we,  in  order  to  make  ourselves  independent  of  foreigners,  refuse  to 
buy  from  them,  they  cannot  buy  from  us  ;  so  that,  in  making  ourselves 
independent  of  them,  we  have  compelled  them  to  become  independent 
of  us.  If  we  have  no  importations,  there  can  be  no  exportations. 
Commerce  is  the  exchange  of  products.  If  we  will  not  receive  the  pro- 
ducts of  the  foreigner,  then  we  lay  an  embargo  on  our  own  products. 
What  do  we  gain  by  independence  of  foreigners,  but  the  privilege  of 
laboring  harder  to  attain  the  same  results  ?  Then,  do  we  get  an/ 
better  treatment  from  our  home  producer  than  from  the  foreign  pro- 
ducer ?  The  home  producer  will  get  all  he  can  out  of  us  ;  the  foreign 
producer  can  do  no  more.  Experience  does  not  show  that  the  home 
producer  lavishes  any  more  generosity  upon  us  than  the  foreigner.  It 
is  only  a  question  of  profit  with  both  classes  of  producers.  Free  trade 
gives  us  the  chance  of  competition.  Protection  restricts  our  range  of 
purchase,  and  forces  us  to  buy  from  the  home  producer. 

The  leading  error  of  the  protective  policy  is  having  regard  only  to 
the  interest  of  the  producer.  It  undertakes  to  promote  the  prosperity 
of  certain  favored  home  producers  by  insuring  them  high  prices.  On 
the  contrary,  the  great  object  to  be  regarded  is  the  interest  of  the  con- 
sumers. The  object  of  all  production  is  consumption.  The  protected 
producers  are,  comparatively,  a  small  class ;  the  consumers  are  the 
great  mass  of  the  people— every  body.  The  true  purpose,  therefore, 
should  be  to  promote,  as  far  as  possible,  the  interests  of  the  consumers. 
The  interests  of  the  consumers  consist  in  cheap  production,  attainable 
only  by  entire  freedom  of  exchanges.  Upon  cheapness  of  production 
depends  the  well-being  of  the  great  mass  of  the  people.  It  is  for  this 
reason  that  the  great  improvements  in  machinery,  made  in  the  last 
century,  have  been  so  beneficial  to  mankind.  To  cheapen  food  and 
clothes,  for  instance,  is  to  confer  a  direct  gratuity  on  mankind.  In- 
stead of  increasing  the  cost  of  production,  our  great  purpose  should 
be  to  diminish  it  as  much  as  possible.  To  accomplish  this,  we  must 
turn  from  protection,  the  interest  of  a  few  producers,  to  freedom  of  ex- 
changes, the  interest  of  the  large  class  of  consumers. 

It  requires  no  extended  argument  to  show  that  protection  is  inju- 
rious in  this  country  to  agriculture  and  commerce.  Agriculture  has 
possession  of  the  home  market  naturally ;  free  trade  superadds  to 
this  the  foreign  market,  increases  the  demand,  and  the  more  the  de- 
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mand  is  increased  the  better.  Protection  excludes  the  foreign  market 
and  leaves  only  the  lome  market ;  for  if  we  are  prohibited  .from  buy- 
ing from  foreigners,  they  cannot  buy  from  us.  Look  at  the  immense 
amount  of  wheat  raised  in  the  northwest,  which  has  found  a  market 
in  Europe  within  the  last  five  years,  greatly  to  the  advantage  of  the 
American  wheat  growers.  Carry  out  your  protective  policy  to  its  full 
results,  and  you  cut  off  American  wheat  from  that  foreign  market. 
The  same  principle  which  applies  to  wheat,  applies,  in  a  greater  or 
less  degree,  to  all  the  great  agricultural  interests  of  the  country. 
Commerce,  by  which  we  mean  foreign  commerce  in  this  connexion, 
is  nothing  but  the  exchange  of  our  products  for  foreign  products.  Its 
greatest  development  consists  in  the  greatest  freedom  of  exchanges. 
Paralyze  importations  by  the  protective  policy,  and  you  paralyze  ex- 
portations,  and  annihilate  commerce.  Free  exchange  is  only  another 
name  for  commerce. 

Protection  is  monopoly,  and,  therefore,  anti-republican.  It  is  im- 
possible to  protect  all  classes.  You  can  only  protect  those  forms  of 
industry  which  produce  what  foreigners  produce.  All  other  classes  of 
the  community  who  do  not  produce  articles  in  competition  with  the 
foreigner  cannot  be  protected.  The  result  is,  that  you  protect  one 
class  at  the  expense  of  all  other  classes.  You  protect  the  unprofitable 
Jorms  of  industry  by  throwing  burdens  on  the  profitable  forms  of 
industry.  The  only  way  to  protect  all  classes  is  to  protect  none  ;  to 
let  all  alone,  and  use  your  powers  of  taxation  simply  for  fiscal  pur- 
poses. Preserve  order,  enforce  justice,  and  practice  the  laisez  nou* 
/aire  policy,  and  you  have  done  the  best  you  can  do,  in  view  of  the 
interests  of  all. 

The  genius  of  the  age  is  in  nothing  so  strikingly  apparent  as  in  the- 
efforts  to  overcome  all  obstacles  to  exchanges.  Look  at  the  great 
lines  of  railroads  in  this  country  and  in  Europe,  constructed  at  such 
immense  labor  and  expense.  Look  at  the  steam  fleets  on  the  great 
oceans  ;  the  magnetic  wires,  spread  like  a  net-work  of  thought  over 
the  civilized  world,  and  which  we  are  trying  now,  like  the  giants  of 
civilisation,  to  lay  down  even  across  the  bottom  of  the  Atlantic  ocean. 
What  is  the  object  of  these  stupendous  undertakings  f  Is  it  not  to 
remove,  as  far  as  human  power  can,  the  obstacles  to  free  intercourse 
and  free  exchanges  ?  And  yet  what  is  the  protective  policy  but  a 
self-imposed  obstacle  to  the  system  of  free  exchanges  ?  We  pause  at 
no  labor  to  remove  the  obstacles  of  nature,  and  then  we  interpose  an 
artificial  obstacle.  Strange  inconsistency  !  To  understand  this  in  its 
full  force,  we  must  consider  that  the  logical  consequence  of  protection 
is  prohibition.  If  it  is  unwise  to  buy  from  the  foreigner  because  his 
product  is  only  twenty  per  cent,  cheaper  than  the  home  product,  then 
it  is  unwise  to  buy  from  him  though  it  were  a  thousand  per  cent, 
cheaper.  The  protective  policy  carried  out  to  its  legitimate  conclu- 
sions would  be  non-intercourse  with  the  foreigner,  and  the  inaugura- 
tion ~of  the  Japanese  policy.  What  a  termination  for  our  railroads, 
steam  fleets,  and  magnetic  wires ! 

Such  is  the  protective  policy,  repudiated  by  all  the  great  thinkers 
who  have  devoted  themselves  to  the  subject  of  political  economy,  ad- 
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mitted  by  almost  every  intelligent  individual  to  be  true  in  theory,  yet 
disregarded  almost  habitually  by  the  governing  powers. 

The  great  doctrine  of  free  exchanges  rests  on  this  simple  proposition, 
that  there  are  two  modes  of  obtaining  an  article — 

1 .  To  make  it ; 

2.  To  make  something  to  give  in  exchange  for  it ; 

and  that  that  is  the  best  way  which  obtains  the  desired  article  with 
the  least  labor. 

Mankind  need  certain  products.  Shall  each  man  make  these  pro- 
ducts himself,  or  shall  he  make  something  to  give  in  exchange  for 
them  ?  Whichever  way  the  purpose  can  be  attained  with  least  labor 
is  the  best  way. 

If  we  can  make  something  which  the  foreigner  wants,  and  obtain 
from  him  what  we  want  with  less  labor  than  we  could  make  it  our- 
selves, shall  we  not  make  the  exchange?  Free  trade  says  we  should. 
The  system  of  free  exchanges  considers  labor  as  only  a  means  to  an 
end,  and  adopts  that  mode  by  which  the  end  can  be  most  easily  at- 
tained. Individuals  do  not  think  they  gain  by  making  their  own 
shoes;  they  find  it  to  their  advantage  to  patronize  the  shoemaker.  This 
is  the  doctrine  of  free  exchanges  which  we  wish  to  see  applied  to  na- 
tions. It  is  the  principle  upon  which  individuals  invariably  act  from 
a  practical  knowledge  of  their  own  interests.  If  it  is  wise  for  all  per- 
sons individually,  why  is  it  not  wise  for  all  collectively  ?  Why  should 
not  the  government  act  upon  this  policy?  It  should  be  borne  in  mind 
that  it  is  not  so  important  to  have  manufactures  as  the  products  of 
manufactures.  If  we  can  obtain  those  products  with  less  labor,  that 
is  cheaper,  by  exchanging  our  own  products  for  them,  so  much  the 
better. 

What  we  need  in  this  country  more  than  anything  else  to  the 
highest  development  of  our  industrial  resources  is  capital.  Free  trade 
a  virtually  gives  us  this  capital,  because  it  gives  us  the  fruits  of  capi- 
tal. If  we  consume  the  products  of  five  hundred  millions  of  capital 
in  Europe  we  have,  to  all  practical  purposes,  got  the  use  of  that  cap- 
ital. Freedom  of  exchange  gives  us  the  benefit  of  a  vast  foreign 
capital.  To  illustrate:  Buppose  that,  instead  of  investing  a  hundred 
millions  in  woolen  manufactures,  we  are  supplied  with  foreign 
woolens,  this  leaves  the  one  hundred  millions  of  capital  free  for  other 
purposes ;  therefore,  we  have,  in  effect,  added  this  much  to  our  capi- 
tal. Instead,  therefore,  of  envying  the  advantages  of  other  people, 
we  ought  rather  to  rejoice  at  them,  and,  by  free  exchanges,  get  all  the 
benefit  we  can  from  them. 

Free  trade  allays  sectional  agitation.  The  real  strength  of  a  gov- 
ernment consists  in  justice.  When  all  classes  and  sections  see  that 
there  are  no  bounties,  no  monopolies,  no  class  legislation,  but,  on  the 
other  hand,  see  that  there  is  perfect  justice,  the  government  commands 
the  confidence  of  all.  It  is  difficult  to  estimate  the  importance  of 
this  confidence.  It  is  the  bulwark  of  a  State.  Another  good  effect, 
which  should  be  referred  to  in  this  connexion,  is  this :  By  freedom  of 
exchanges,  you  remove  all  interest  for  classes  to  struggle  for  the  pos- 
session of  the  government.  If  legislation  be  the  interest  of  a  class, 
or  classes,  then  each  class  struggles  to  get  control  of  the  government 
to  legislate  for  its  peculiar  benefit.    By  establishing  the  principle  of 
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free  trade,  you  relieve  our  politics  entirely  from  this  contestation,  so 
far  as  the  great  function  of  taxation  is  concerned. 

Further,  why  do  we  extend  our  territory  ?  The  paramount  purpose 
is  the  extension  of  our  commerce.  Free  exchanges  give  us  this 
extension  without  the  dangers  of  territorial  expansion.  Why  not, 
then,  take  this  peaceful  course,  as  beneficial  to  us,  as  to  all  other  people. 
This  brings  to  mind  the  moral  effects  of  free  trade,  bringing  the 
different  people  of  the  earth  nearer  together  in  the  bonds  of  interest 
and  intercourse,  thus  carrying  out  the  will  of  God  ;  for  why  are  there 
such  various  climates  and  productions,  but  to  inculcate  the  dependence 
of  nations  upon  nations,  and  compel  a  unity  of  interests  and  continual 
intercourse.  Free  trade  is  the  cause  of  peace.  Let  it  become  the 
common  law  of  nations,  and  war  will  be  impossible.  The  present 
emperor  of  France,  on  ascending  the  throne,  announced  a  memorable 
sentiment,  which  has  been  much  repeated,  that  the  empire  was  peace. 
This  was  said  in  especial  reference  to  Great  Britain.  But  recent 
events  show  how  hollow  is  the  truce  between  these  countries.  The 
reason  of  this  is  plain  enough — the  ports  of  France  are  almost  entirely 
shut  against  English  trade.  The  consequence  is,  that  England  and 
France  are  not  b  >und  together  by  material  interests ;  they  remain 
two  hostile  camps.  Waterloo  never  can  be  forgotten  and  peace  per- 
manently established  until  free  commercial  intercourse  originates  a 
new  class  of  ideas  and  feelings,  founded  on  mutual  interests  and 
intercommunication. 

Free  trade  is  the  dawn  of  a  new  era.  It  is  the  cause  of  philan- 
thropy and  Christianity.  What  people  more  proper  to  lead  in  the 
great  movement  than  the  people  of  the  United  States?  The  genius 
of  our  institutions  is  the  greatest  amount  possible  of  personal  freedom. 
To  extend  this  same  degree  of  freedom  to  all  forms  of  industry  seems 
to  be  but  a  logical  deduction  from  the  genius  of  our  institutions. 
What  country  better  situated  for  free  trade  than  the  United  States, 
occupying  the  best  portion  of  a  great  continent,  bounding  on  oceans, 
gulfs  and  lakes  ;  situate  midway  between  the  great  industrial  nations 
of  Europe  and  the  teeming  and  gorgeous  East,  and  in  close  proximity 
to  the  West  Indies  and  South  America  ?  We  have  only  to  advance 
under  the  banner  of  free  trade  to  command  the  commerce  and  invite 
the  capital  of  the  world.  By  this  movement,  we  would  do  more  for 
civilization,  progress,  peace,  philanthropy,  Christianity,  than  it  has 
ever  been  the  lot  of  any  people  to  accomplish  by  a  single  act  in  the 
history  of  the  world. 

We  could  not  conclude  this  view  of  the  subject  without  calling 
attention  to  the  recent  inauguration  in  Great  Britain,  under  the  in- 
fluence of  the  celebrated  anti-corn  law  league,  headed  by  Cobden, 
Bright,  and  other  great  intellects,  of  the  policy  of  free  trade.  Stand- 
ing as  Great  Britain  does  at  the  head  of  the  great  movement  of  civili- 
zation, administered  as  her  government  is  with  such  profound  wisdom, 
her  example,  in  this  particular,  commands  our  attention,  and  the  re- 
markable success  which  has  crowned  her  efforts  invites  our  co-operation. 
In  1842  England  was  in  a  decline,  laboring  under  a  paralysis  from 
the  protective  policy ;  her  exports  diminishing,  her  revenue  falling 
off,  universal  stagnation.  Fortunately  for  England,  a  great  party 
had  grown  up  demanding  free  trade,  under  the  lead  of  some  of  the 
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greatest  thinkers  of  the  age.  Sir  Robert  Peel  was  prime  minister; 
he  was  a  great  man  ;  he  comprehended  the  exigencies  of  the  situa- 
tion ;  he  saw  that  longer  persistence  in  the  protective  policy  was  mad- 
ness ;  he  determined  to  revolutionize  the  tariff  policy  of  his  country. 
He  struck  at  the  very  heart  of  English  monopoly  ;  he  lowered  the 
duty  on  corn  in  spite  of  the  execrations  of  the  aristocracy,  satisfied 
with  the  blessings  of  the  people  In  1845  he  made  further  advances 
in  free  trade.  Subsequently,  under  the  administration  of  Lord  John 
Russell,  the  duties  were  greatly  reduced,  and  the  celebrated  act  of 
navigation  repealed.  The  principle  on  which  these  modifications  of 
the  English  tariff  went  was  the  freedom  of  exchanges,  and  throwing 
taxation  by  the  income  tax  on  property.  The  results  of  this  policy 
were  most  beneficial  on  the  revenue  and  prosperity  of  the  country. 
Between  1842  and  1853  duties  on  imports  and  the  excise  were  reduced 
over  £10,000,000  ;  yet  in  1853  the  amount  yielded  from  these  sources 
was  only  £122,411  less  than  in  1842.  By  remodelling  their  tariff  in 
England  on  the  principle  of  free  exchanges,  they  added  £6  000,000 
to  the  revenue,  and  remitted  £16,000,000  to  the  people.  Besides  this, 
the  general  prosperity  of  the  country  advanced  in  an  astonishing 
ratio. 

The  total  exports  of  England  in  1842  were  £47,381,023  ;  in  1853, 
£93,357,306 — ninety-seven  per  cent,  greater  than  in  1842.  Such  was 
the  result  under  an  approximation  to  free  trade  under  the  protective 
policy  which  existed  in  full  force  from  1812  to  1822,  a  corresponding 
period  of  ten  years,  the  results  were,  total  exports  in  1812,  £41,716,964; 
in  1822,  £36,968,964,  exhibiting  a  decline  of  thirteen  per  cent.  The 
exports  of  England  to  the  United  States  in  1842  were  £3,526,807 ;  in 
1852,  £16,134,397 — an  increase  of  three  hundred  and  fifty-six  per 
cent.  In  1857  the  exports  from  Great  Britain  to  the  United  States 
were,  in  round  numbers,  £26,000,000,  showing  a  steady  increase. 

But  we  need  not  go  to  England  for  an  illustration  of  the  advantages 
of  free  trade.     The  United  States,  in  their  remarkable  development, 
present  the  most  striking  illustration  of  its  benefits.     The  United 
States  have  made  the  most  astonishing  advancement  in  material  pro- 
gress of  all  the  people  in  history,  ancient  or  modern.     Of  all  the 
causes  operative  in  producing  this  result,  the  establishment  by  the 
federal  Constitution  of  perfect  free  trade  between  all  the  States  of  the 
Union  is,  beyond  doubt,  the  most  efficient.     Suppose  the  energies  of 
the  country  had  been  crippled  by  protective  tariffs  in  every  State,  it 
would  have  taken  us  centuries  to  attain  our  present  advancement. 
"We  have  tested  by  experience  the  incalculable  advantages  of  free 
trade  within  the  wide  limits  of  the  United  States ;  why  should  we 
hesitate  to  extend  to  its  utmost  expansion  a  system  which  has  worked 
so  beneficially  for  us  ?    There  can  be  no  good  reason  for  not  doing  so. 
By  our  reciprocity  treaty  with  England — the  Marcy -Elgin — treaty  we 
have  given  the  border  States  ot  the  north  practical  free  trade,  in  a 
very  great  degree,  with  the  neighboring  British  provinces.     The  re- 
sults of  that  free  trade  experiment  are  most  encouraging.     Let  us 
advance  boldly  in  this  direction,  and  lead  the  nations  of  the  earth  in 
the  great  inarch  of  industrial  progress.     Our  ancestors  declared  the 
freedom  of  the  colonies ;   let  us  declare  the  freedom  of  exchanges ; 
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the  consequences  of  the  second  declaration  may  not  be  less  important 
or  beneficial  than  the  first. 

In  conclusion,  we  may  be  permitted  to  say  that  we  do  not  venture 
to  hope  that  we  can  inaugurate  a  new  policy  on  our  line  of  argument 
immediately.  Such  radical  changes  must  be  the  work  of  time.  We 
aim,  therefore,  not  so  much  at  immediate  practical  results  as  to  effect 
public  opinion,  and  thus  insure  the  ultimate  triumph  of  the  principle 
we  advocate. 

With  this  view,  then,  instead  of  reporting  bills  for  immediate 
action,  we  have  contented  ourselves  with  i'ormularizing  our  recommen- 
dations in  certain  resolutions,  which  are  hereto  annexed. 

W.  W.  BOYCE,  Chairman. 


1.  Resolved,  That  the  vast  and  increasing  expenditure  of  the  federal 
government  indicates  the  necessity  of  a  change  in  our  fiscal  system, 
whereby  the  protective  policy  shall  be  entirely  abandoned,  and  a  re- 
sort had,  at  as  early  a  period  as  may  be  practical,  exclusively  to  direct 
taxation. 

2.  Resolved,  That  the  existing  tariff  is  defective,  as  being  founded 
on  the  protective  policy  ;  as  taxing  certain  articles  of  prime  necessity 
too  high  ;  as  not  discriminating  sufficiently  so  as  to  throw  the  burden 
of  taxation  as  much  as  possible  on  articles  of  luxury,  to  the  exemp- 
tion of  articles  of  necessity,  and  as  placing  certain  articles  on  the  free 
list  which  should  pay  duty  ;  and  that  any  modifications  of  the  .  tariff 
which  may  be  made,  should  be  made  so  as  to  avoid  these  defects,  and 
for  the  purpose  of  using  the  tariff  merely  as  a  fiscal  instrumentality. 

3.  Resolved,  That  the  highest  development  of  the  industrial  re- 
sources of  the  country  is  to  be  attained  by  the  greatest  freedom  of 
exchanges,  which  can  only  be  thoroughly  accomplished  by  the  entire 
abolition  of  duties  on  imports,  and  a  resort  exclusively  to  direct  tax- 
ation. 

4.  Resolved,  That  the  system  of  direct  taxation  presenting  the 
most  advantages  is,  for  each  State  to  collect  and  pay  over  its  quota, 
to  be  ascertained  by  the  constitutional  rule  of  apportionment ;  thus 
insuring  perfect  equality,  and  dispensing  with  multitudes  of  federal 
officers. 

5.  Resolved,  That  the  navigation  laws  should  be  so  modified  as  not 
to  require  any  portion  of  the  officers  and  crews  of  American  ships  to 
be  American  citizens,  and  that  American  citizens  shall  be  free  to  pur- 
chase and  sail  foreign  built  ships  on  an  entire  equality  with  American 
built  ships,  and  that  the  American  coasting  trade  shall  be  open  on 
terms  of  perfect  equality  to  foreign  ships. 


The  undersigned  have  agreed  to  grant  leave  to  Mr.  Botce,  the 
chairman,  to  make  a  report  from  the  select  committee,  but  they  do 
not  wish  to  be  understood  as  concurring  in  all  its  conclusions  and 
arguments,  and  they  ask  leave  to  make  a  minority  report  hereafter. 

M.  R.  H.  GARNETT, 
R.  P.  TRIPPE. 
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Exhibit  "A,"  referred  to  in  ike  report. 

Statement  of  the  receipt*  and  expenditure*  of  the  United  State*  during 


Years. 
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3,999,887 

5,305,995 
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9,638,131 

19,866,090 

17,069,453 

93,191,876 
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1,376,008 
1,933,889 
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35.01 
36.45 
33.35 
33.96 
39.67 
35.87 


Receipts  of  the  govemnieBt 
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84,399,473  09 
9,080,939  73 
8,583,309  31 
15,005,619  15 
31,939,391  39 
13,499,509  17 
39,668,686  43 
63,875,905  05 
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8809,306  55 

7,430  63 

106,960  53 

19,160  69 

1,689  95 
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8734,933  97  878,000  00 
13,448  68 
31,586  83  6,465  95 
16.960  59 
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Expenditures  of  the  goveraawat 

Tears. 

Ciril  list. 

Foreifn  intercourse,  in- 
cluding awards. 

• 

9 

e 
•> 

1 

• 
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* 

m 

i 

1790* 

3,999,837 

5,305,995 

7,939,814 

9,638,131 

13,866,030 

17,069,453 

33,191,876 

8767,134  45 
748,688  45 
703,904  03 
1,348,310  05 
1,579,734  64 
9,736,769  31 
3,037,454  39 
7,611,547  97 

814,733  33 
395,388  16 
81,367  48 
353,370  04 
394,067  97 
683,378  15 
5,990,858  81 
999,177  65 

8)311,533  83 

193,636  58 

315,783  47 

1,090,341  85 

1,363,694  13 

8,575,351  50 

7,035,450  16 

18,946,189  91 

8639,804  03 
3,560,878  77 
3,994,333  04 
8,630,30  31 
4,767,133  83 
7,095,967  93 

9,687,004  58 
19,150,150  67 

1800 

1890 

1,376,098 
1,933,889 
3,398,317 
3,397,889 
4,303,433 
6,139,433 

35.01 
36.45 
33.35 
33.36 
33.67 
35.87 

*  The  receipts  and  expenditures  are  for  the  period  from  March  4, 1789,  to  December  31, 1791,  the  time 
the  first  statement  was  made.    The  average  receipts  and  expenditures  were  obtained  by  dividing  the  whole 
amount  of  receipts  and  expenditures  by  91  and  multiplying  by  IS. 

▲iter  the  year  1636  the  revenue  from  postage  was  not  paid  into  the  treasury. 
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he  yon  1790,  1800,  1810,  1820,  1830,  1840,  1850,  and  1857. 


daring  the  years  1790, 1800, 1810, 1890, 1830, 1840, 1850,  and  1857. 
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S 
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#443  75 
696,548  89 
1,635,871  61 
9,329,358  14 
3,999,985  58 
1,859,894  95 
3,899,486  64 
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#71,040  00 


1,000,000  00 

490,000  00 
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#19,440  10 

74,719  10 
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54,879  49 
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874,669  98 

9,084,308  91 

1,959,990  88 
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#4,418,913  19 
10,848,749  10 
9,384,914  98 
17,840,669  55 
94,844,116  51 
19,449,646  08 
43,599,888  88 
68,965,319  57 
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•a 
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#5,791,119  56 
1,609,435  04 
9,759,999  95 
3,040,894  13 


5,589,547  51 

4,056,500  00 

3,900  00 


| 
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#10,910,095  75 
19,451,184  14 
19,144,908  53 
90,881,493  68 
94,844,116  51 
95,032,193  59 
47,649,388  88 
68,969,919  57 


#5,834,300  40 
8,470,395  55 
13,359,336  48 
39,190,960  09 
93,493,104  00 
39,890,699  98 
39,669,993  99 
63,769,949  93 


Continued. 


daring  the  yean  1790, 1800, 1810, 1830, 1830, 1840, 1850,  and  1857. 
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#175,813  88 
64,130  73 
83,744  16 
3,908,376  31 
1,363,997  31 
9,603,569  17 
1,866,886  03 
1,309,115  81 
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#97,000  00 

31  99 

177,635  00 

315,750  01 

699,963  47 

9,331,794  86 

1,663,591  47 

4,355,683  64 
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#570  00 
3,448,716  03 
1,654,944  90 
4,387,990  00 
3,939,498  63 
6,113,896  89 
7,904,794  66 
19,651,694  61 


#1,919, £89  59 
7,411,369  97 
5.311,089  98 
13,131,530  57 
13,939,533  33 
94,139,990  11 
37,165,990  09 
65,033,559  76 
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#5,987,949  50 
4,578,369  95 
8,008,904  46 
8,638,494  98 

11,355,748  93 
4,066,613  70 
7,438,798  17 
6,949,037  61 


#7,907,539  09 
11,989,739  99 
13,319,986  74 
21,763,034  85 
94,585,981  55 
98,936,533  81 
44,604,718  96 
71,974,587  37 
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#4,118,593  68 
8,930,109  30 
13,347,440  09 
33,967,641  56 
93,941,496  14 
30,435,767  61 
39,078,435  01 
63,900,666  98 


t  The  statement  of  receipts  and  expenditures  for  the  yean  1850  and1857  are  for  the  year  ending  June  30, 1850, 

1857. 
The  arerage  of  receipt!  and  expenditures  it  for  the  decade  including  the  year  opposite  the  amount. 
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The  foregoing  table  shows  the  average  receipts  into  the  treasury — 

1790 for  each  person  $1  48,  and  the  payments $1  05 

1790  to  1800 do 1  60  do 168 

1800  to  1810 do 1  84  do 184 

1810  to  1820  (includes  war  of  1812)..do 3  34  do 3  35 

1820  to  1830 do 1  82  do 1  78 

1830  to  1840 do 1  92  do 1  78 

1840  to  1850 do 1  71  do 168 

1850  to  1857,  estimating  ratio  of  increase  of 

population  at  same  ratio  as  per  1840  to  1850,  2  20  ...do .v.  2  14 

From  1790  to  1857— 

The  increase  of  population  has  been 638  percent. 

Do payment  into  the  treasury--..... 993      do. 

Do expenditures .  1,405      do. 


35th  Congress,  )  HOUSE  OF  REPRESENTATIVES.  (      Report 
1st  Session.     $  I     No.  408. 


MINNESOTA  ELECTION  CASE. 


May  20,  1858.— Ordered  to  be  printed. 


Mr.  Thomas  L.  Harris,  from  the  Committee  of  Elections,  submitted 

the  following 

REPORT. 

* 

The  Committee  of  Elections,  to  whom  were  re/erred  '  *  the  certificates  and 
credentials  of  W.  W.  Phelps  and  James  M.  Cavanaugh,  claiming  seats 
as  members  of  this  House, "  with  instructions  '  *  to  inquire  into  and  re- 
port upon  the  right  of  these  gentlemen  to  be  admitted  and  sworn  as 
members  of  this  House,"  ask  leave  to  report : 

The  certificate  of  W.  W.  Phelps,  which  forms  the  credentials  pre- 
sented, certifies  "  that  at  a  general  election,  held  on  the  13th  day  of 
October,  1857,  under  the  constitution  adopted  by  the  people  of  Minne- 
sota, preparatory  to  their  admission  into  the  Union  as  a  State,  W. 
W.  Phelps  received  a  majority  of  the  votes  cast  at  the  said  election  as 
a  member  of  the  United  States  House  of  Representatives  of  the  thirty- 
fifth  Congress  from  the  State  of  Minnesota,  and,  by  an  official  canvass 
of  said  votes,  was,  on  the  17th  day  of  December,  1857,  declared  duly 
elected  one  of  its  members."  The  certificate  of  Mr.  Cavanaugh  is  in 
the  same  language.-  Both  are  dated  on  the  18th  day  of  December, 
1857,  signed  by  S.  Medary,  then  governor,  and  bear  the  broad  seal  of 
Minnesota. 

The  constitution  of  Minnesota,  under  which  the  State  was  admitted 
into  the  Union,  provides  in  the  schedule — 

"  Sec.  21.  The  returns  of  said  election  for  and  against  this  constitu- 
tion, and  for  all  State  officers  and  members  of  the  House  of  Repre- 
sentatives of  the  United  States,  shall  be  made  and  certificates  issued  in 
the  manner  now  prescribed  by  law  for  returning  votes  given  for  delegate 
to  Congress;  and  the  returns  for  all  district  officers,  judicial,  legisla- 
tive, or  otherwise,  shall  be  made  to  the  register  of  deeds  of  the  senior 
county  in  each  district  in  the  manner  prescribed  by  law,  except  as 
otherwise  provided.  The  returns  for  all  officers  elected  at  large  shall 
be  canvassed  by  the  governor  of  the  Territory,  assisted  by  Joseph  R. 
Brown  and  Thomas  J.  Galbraith,  at  the  time  designated  by  law  for 
canvassing  the  vote  for  delegate  to  Congress." 

The  4th  section  of  the  "  Act  to  establish  the  Territory  of  Minne- 
sota/' provides  that  a  "delegate  to  the  House  of  Representatives  of 
the  United  States  may  be  elected,"  &c,  and  "  the  person  having  the 
greatest  number  of  votes  shall  be  declared  by  the  governor  to  be  duly 
elected,  and  a  certificate  thereof  shall  be  given  accordingly." 
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It  will  be  seen,  by  these  provisions,  that  the  certificates  of  election 
referred  to  the  committee  are  in  due  form  certified  according  to  law, 
and  that  there  can  be  no  question  justly  raised  as  to  their  regularity 
and  force. 

An  objection  is  urged  to  the  right  of  the  claimants  to  their  seats  on 
the  ground  that  their  election  was  prior  to  the  admission  of  the  State 
into  the  Union.  In  the  opinion  of  the  committee,  if  it  be  admitted 
that  there  is  no  force  in  numerous  precedents  scattered  through  the 
journals  of  Congress,  and  extending  back  to  the  earliest  times  of  the 
republic,  sanctioning  this  course,  it  should  be  considered  that  Con- 
gress, by  the  enabling  act  authorizing  the  formation  of  a  constitution 
and  State  government,  thereby  fully  empowered  the  people  of  Min- 
nesota to  prepare  themselves  to  assume,  npon  their  admission,  all 
the  rights,  powers  and  attributes  of  a  sovereign  State  in  the  Union. 
One  of  these  rights  is  that  of  being  represented  in  Congress  ;  and  were 
elections  held  prior  to  admission  for  members  of  the  House  of  Repre- 
sentatives held  void,  States  must  remain  unrepresented  after  their 
admission,  and  until  elections  can  be  subsequently  held,  presenting 
the  anomalous  spectacle  of  States  in  the  Union,  without  representa- 
tion or  voice  in  the  national  councils.  The  act  of  admission  into  the 
Union,  upon  being  consummated,  relates  back  to  and  legalizes  every 
act  of  the  territorial  authorities,  exercised  in  pursuance  of  the  original 
authority  conferred.  As  the  election  of  members  to  this  House  looks 
directly  to  the  end  in  view  contemplated  by  the  enabliug  act  of  Con- 
gress, the  committee  think  it  entirely  within  the  scope  of  action  con- 
ferred upon  the  people  of  the  Territory,  and  should  be  respected  by 
Congress. 

Another  objection  urged  against  the  admission  of  the  members  who 
claim  seats  in  the  House  of  Representatives  from  Minnesota  is,  be- 
cause of  their  election  by  general  ticket  instead  of  districts.  The 
schedule  of  the  Minnesota  constitution  provides — 

"Sec.  9.  For  the  purposes  of  the  first  election,  the  State  shall  consti- 
tute one  district,  and  shall  elect  three  members  to  the  House  of  Bep- 
presentatives  of  the  United  States. 

The  election  was  held  throughout  the  State,  as  one  district,  in  con- 
formity with  the  foregoing  provision. 

This,  it  is  contended,  is  in  contravention  of  the  2d  section  of  the  act 
of  June  25,  1842,  and  the  election  is  therefore  void.  That  section  ii 
as  follows : 

"That  in  every, case  when  a  State  is  entitled  to  more  than  one 
representative,  the  number  to  which  each  State  shall  be  entitled  un- 
der this  apportionment  shall  be  elected  by  districts  composed  of  con* 
tiguous  territory,  equal  in  number  to  the  number  of  representatives  to 
which  said  State  may  be  entitled,  no  one  district  electing  more  thin 
one  representative." 

It  will  be  observed  that,  by  the  terms  of  this  law,  it  was  to  apply 
only  to  "  this  apportionment/'  to  wit,  that  of  1842  ;  but  should  it  be 
held  otherwise,  it  is  conceived  that  its  effect  has  been  already  settled. 
The  obligation  of  this  act  was  brought  in  question  by  the  next  Con- 
gress after  it  was  passed,  in  a  contest  of  the  seats  and  the  members  re- 
turned from  the  States  of  New   Hampshire,  Georgia,  Misriffipp1* 
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and  Missouri ;  and  the  Committee  of  Elections,  to  whom  the  subject 
was  referred,  reported  a  resolution  as  follows : 

"  Resolved,  That  the  section  of  'An  act  for  the  apportionment 
of  representatives  among  several  States  according  to  the  sixth  census, 
approved  June  25,  1842,'  is  not  a  law  made  in  pursuance  of  the  consti- 
tution of  the  United  States,  and  valid,  operative,  and  binding  upon 
the  States.' ' 

Upon  the  question  of  the  admission  of  the  members  of  the  States 
named  which  had  so  elected  their  representatives  by  general  ticket, 
and  not  in  accordance  with  the  law,  it  was  decided  in  the  affirmative 
by  ayes  127,  noes  57.  This  disposition  of  the  question  has  never  been 
disturbed,  although  members  elected  under  the  general  ticket  system 
have  been  upon  this  floor  (with  the  exception,  it  is  believed,  of  three 
Congresses)  ever  since,  and  without  objection.  It  seems  now  too  late 
to  reopen  the  question. 

There  seems  to  be  but  one  question  of  any  importance  remaining,, 
and  this  grows  out  of  the  fact  that  the  constitution  of  Minnesota  pro- 
vides for  the  election  of  three  members  to  the  House  of  Representatives,, 
while,  by  the  act  for  the  admission  of  the  State,  it  is  entitled  to  but  two. 
The  right  of  Minnesota  to  hold  an  election  prior  to  the  admission  of 
the  State  has  already  been  considered,  and  its  legality,  upon  the  ad* 
mission  of  the  State,  has  been  shown.  Does  the  act  of  Congress  cut- 
ting down  the  number  proposed  in  the  constitution  of  Minnesota  from 
three  to  two  render  the  election  previously  held  altogether  void  ?  If 
void,  then  the  gentlemen  presenting  credentials  are  not  entitled  to  be 
sworn,  and  admitted  to  seats  in  the  House. of  Representatives;  if 
voidable  only,  the  House  will  not,  of  its  own  motion,  so  declare  it 
until  some  citizen  of  the  State  of  Minnesota  shall  call  it  in  question. 
It  will  not  volunteer  to  search  for  causes  to  reject  those  who  claim  to 
be  elected  its  members,  and  who  bring  credentials  which  are  regular 
upon  their  face,  and  entitle  them  to  admission. 

The  provision  of  the  constitution  of  Minnesota  for  the  election  of 
members  to  the  House  of  Representatives  was  approved  by  the  act  of 
admission,  but  the  number  was  restricted  to  two  The  committee 
have  before  them  no  evidence  that  more  than  two  ever  were  elected, 
notwithstanding  the  provision  of  the  constitution  of  the  State.  The 
committee  have  seen  no  other  credentials  than  those  referred  to  them, 
nor  are  they  aware  of  any  proclamation  of  the  governor,  or  other  can- 
vassers, declaring  any  persons  elected  besides  those  now  claiming 
seats.  If,  therefore,  the  question  of  eltction  was  presented  to  the  com* 
mittee,  (which  it  is  not,)  there  is  nothing  before  them  to  justify  the 
rejection  of  their  claims.  The  committee  are  only  instructed  to  "in- 
quire into  and  report  upon  the  right  of  these  gentlemen  to  be  admitted 
and  sworn  as  members  of  this  House."  The  committee  construe  this 
as  a  direction  to  inquire  into  the  prima  facie  rights  of  Messrs.  Phelps 
and  Cavanaugh  to  be  admitted  and  sworn.  The  credentials  they  pre- 
sent, in  the  opinion  of  the  committee,  clearly  entitle  them  to  their 
rights. 

It  was  so  settled  in  1795,  in  the  case  of  Benjamin  Edwards,  and  has 
been  uniformly  sustained  by  the  House,  and,  since  the  celebrated  New 
Jersey  case,  it  would  seem,  cannot  be  properly  questioned.    These 
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credentials,  being  regular  upon  their  face,  the  number  of  those  claim- 
ing seats  is  the  number  fixed  by  law  to  which  the  State  is  entitled. 

No  others  are  known  to  be  claiming  seats  ;  no  others  are  known  to 
the  committee  to  have  been  elected,  or  as  claiming  to  have  been 
elected.  The  committee  are,  therefore,  of  opinion  that  the  gentlemen 
presenting  their  credentials  are  entitled  prima  facie  to  be  sworn  and 
admitted  to  seats  ;  but  they  do  not  propose  that  such  admission  shall 
preclude  any  contest  as  to  the  rights  of  these  gentlemen  which  may 
at  any  time  hereafter  be  properly  instituted.  They  submit  the  follow- 
ing resolution : 

Resolved,  That  W.  W.  Phelps  and  James  M.  Cavanaugh,  claiming 
seats  as  members  of  this  House  from  the  State  of  Minnesota,  be  ad- 
mitted and  sworn  as  such  :  Provided,  That  such  admission  and  quali- 
fication shall  not  be  considered  as  precluding  any  contest  of  their 
right  to  seats  which  may  be  hereafter  instituted  by  any  person  hav- 
ing the  right  so  to  do. 
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Mr.  Gilmer,  from  the  Committee  of  Elections,  submitted  the  fol- 
lowing 

VIEWS  OF  A  MINORITY  OF  SAID  COMMITTEE. 

The  undersigned  members  of  the  Committee  of  Elections,  to  whom 
the  question  of  the  right  of  W.  W.  Phelps,  as  a  representative  of  the 
State  of  Minnesota  on  this  floor,  was  referred,  respectfully  submit — 

That  the  said  W.  W.  Phelps  is  not  duly  elected  a  member  of  this 
House. 

This  is  apparent  on  the  slightest  consideration  of  the  plainest  and 
most  notorious  facts  and  the  simplest  principles  of  law.  His  claim 
to  his  seat  rests  on  the  following  certificate : 

"  I,  Samuel  Medary,  governor  of  Minnesota,  hereby  certify,  that  at  a 
general  election  held  on  the  13th  day  of  October,  1857,  under  the 
constitution  adopted  by  the  people  of  Minnesota,  preparatory  to  their 
admission  into  the  Union  as  a  State,  W.  W.  Phelps  received  a  ma- 
jority of  the  votes  cast  at  said  election  as  one  of  the  members  of  the 
United  States  House  of  Bepresentatives  of  the  35th  Congress  from  the 
State  of  Minnesota  ;  and,  by  the  official  canvass  of  said  votes,  was,  on 
the  17th  day  of  December,  1857,  declared  duly  elected  one  of  said 
members. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  to 
r  i  be  affixed  the  great  seal  of  Minnesota,  at  the  city  of  St.  Paul, 
|L.  s.j  thig  lgth  dfty  of  Dec<>mber,  1857. 

"8.  MEDARY." 

The  claimant  is  forbidden  to  take  his  seat  under  that  certificate — 

1st.  By  a  great  constitutional  principle  ;  and 

2d.  By  a  plain  rule  of  election  law. 

1st.  The  Territory  of  Minnesota  was  organized  in  1849,  and  in 
1857  the  people  were  authorized  to  form  a  constitution  preparatory  to 
admission  into  the  Union,  and  it  was  declared  they  should  be  entitled 
to  one  representative  and  as  many  more  as  their  population  might 
show  them  entitled  to  according  to  the  present  ratio. 

The  certificate  shows  the  election  to  have  been  held  on  the  13th  of 
October,  1857. 

No  census  had  then  been  taken  and  returned ;  but  one  had  been 
partially  taken  and  returned,  showing  a  population  of  about  134,000. 

On  the  13th  of  October,  (the  same  day  the  people  of  Minnesota  voted 
on  and  adopted  their  constitution,)  on  that  day  there  was  no  law 
of  the  United  States  assigning  to  Minnesota  any  number  of  repre- 
sentatives ;  on  that  day  there  was  no  State  of  Minnesota  in  existence 
known  to  the  laws ;  the  people  of  the  Territory  were  then  engaged  in 
voting,  under  a  law  of  Congress  for  the  government  of  the  Territory, 
on  a  constitution  which  that  law  declared  to  be,  in  terms,  preparatory 
to  admission  into  the  Union.  The  United  States  marshal  still  kept 
the  peace  of  the  Territory,  and  still  executed  the  process  of  the  Terri- 
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tory.  The  courts  of  the  Territory  still  administered  the  laws  of  the 
United  States  in  the  Territory ;  the  governor  appointed  by  the  Presi- 
dent still  held  the  only  executive  power  recognized  in  the  Territory;  the 
legislature  of  Minnesota  still  was  the  only  legal  legislature.  These 
things  so  continued  until  the  11th  day  of  May,  1858,  when,  by  lav  of 
that  date,  Minnesota  became  a  State. 

The  Supreme  Court  have  aided  our  reasoning  by  their  rulings,  and 
they  have  resolved  that  under  the  Constitution  the  territorial  laws  and 
authorities  continue  exclusively  in  force  in  the  Territory  until  the  pass- 
age of  the  act  of  admission,  and  then  cease. — (JkfcMilly  vs.  B&ily, 
10  Howard,  77.) 

It  is  therefore  clear  that  the  certificate  is  decisive  against  the  claim 
of  W.  W.  Phelps  ;  for  it  shows  the  claim  to  rest  on  an  election  in  a 
Territory  of  the  United  States,  which  was  an  act  of  usurpation,  in  its 
nature  punishable  and  absolutely  void.  It  was,  and  could  be,  by  no 
law  of  the  State,  for  it  was  before  the  State  existed  at  all.  It  could 
not  be  valid  by  a  territorial  law,  for  a  Territory  cannot  elect  members 
of  Congress.  It  is  nonsense  to  talk  of  ratification  by  the  subsequent 
admission  of  the  State,  for,  till  admission,  the  State  was  nothing.  It 
was  created  at  the  moment  of  admission  ;  and  it  is  a  universal  princi- 
ple that,  if  an  election  be  without  legal  authority  when  made,  it  i* 
absolutely  void,  and  cannot  be  made  valid  by  any  subsequent  lav; 
for  that  is  equivalent  to  naming  the  people's  representatives  by  lav, 
without  an  election  at  all. 

In  the  absence  of  law  the  claimant  has  no  right,  and  the  electors 
have  parted  with  some  of  their  rights. 

If  one  or  two  supposed  precedents  be  cited,  it  is  sufficient  to  sty 
that  precedents  for  such  a  flagrant  usurpation  as  the  naming  the 
representatives  of  a  State  by  a  vote  of  the  House  of  Representatives,  is 
fit  only  to  be  reversed  and  expunged.  It  could  only  exist  in  high 
party  times,  when  the  necessity  of  votes  invaded  the  rights  of  the  peo- 
ple, and  a  dominant  majority  defied  not  less  the  rules  of  law  and  the 
Constitution  than  the  plainest  and  most  substantial  rights  of  the  people. 
But  it  is  respectfully  submitted  that  there  is  no  case  at  all  analogous 
to  this. 

There  is  no  case  where  the  people  of  a  Territory  have  presumed  to 
elect,  by  the  same  ballots  which  determined  whether  they  should  adopt 
the  constitution  preparatory  to  admission,  representatives  to  Coagres ; 
still  less  when  on  that  day  they  elected  more  representatives  than  the 
act,  under  which  they  were  proceeding,  said  they  should  haie  vhes 
admitted  as  a  State.  ^^ 

The  people  of  Minnesota  did  not  eves  wait  till  they  had  expressed 
their  opinion  on  the  constitution ;  they  did  aot  wait  dU  they  had  evto 
resolved  to  ask  Congress  to  admit  them  with  it  as  their  eeastitotioo; 
but  while  it  was  a  mere  proposal  before  thets  whether  they  shooti 
propose  it  to  Congress,  they  go  through  the  form  of  ekciiig  repre- 
sentatives under  a  constitution  which  they  had  w4  yet  afkptri  "*°* 


selves — which  had  no  legal  existence,  even,  as  a  x — — ••■ui 

to  represent  the  people  of  a  State  which  aot  eah  Si  mAt**  *? 
which  had  not  even  resolved  to  ask  to  he  allowed  %*  crirf:  **<~l 
so,  hut  the  law  of  Congress  saying  they  sfcmii  he  <«*W  W  w 
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one  representative,  and  bo  many  as  the  census  might  show  her  entitled 
to,  in  addition,  they  elected  three  representatives  for  a  population 
shown  by  the  census,  so  far  as  it  appears,  to  be  entitled  only  to  one  ; 
for  the  ratio  of  93,420  gives  only  one  representative  for  136,414.  To 
be  entitled  to  two  representatives  under  the  act  of  Congress,  there  must 
he  186,840;  and  for  three,  there  must  have  been  281,460. 

This  claim  is,  therefore,  at  war  with  the  plainest  principles  of  the 
constitution,  and  beyond  the  shelter  of  the  bad  precedents  set  in  high 
party  times  by  parties  pressed  for  votes. 

2d.  But  suppose  the  State  of  Minnesota  to  have  been  capable  of 
electing  representatives  before  she  existed,  to  represent  her  nonentity, 
the  election  and  certificate  is  void  by  the  law  of  elections. 

For  we  must  assume,  in  this  view  of  the  case,  that  the  constitution 
was  operative  on  the  13th  of  October,  1857,  as  if  Minnesota  were  a 
State  and  admitted  into  the  Union,  having  all  the  laws  of  the  United 
States  then  existing  in  force,  but  not  anticipating  laws  not  then  ex- 
isting. 

This  is  supposed  to  be  the  most  favorable  possible  view  of  the  case. 
In  that  event,  under  the  enabling  act,  Minnesota  was  entitled  to  elect 
one  member  only.  But  concede  the  question  of  population  to  entitle 
her  to  two,  she  could  be  entitled  to  elect  only  two ;  and  no  one  pretends 
population  enough  for  three. 

Now,  the  9th  section  of  the  schedule  says  :  "  For  the  purpose  of  the 
first  election,  the  State  shall  constitute  one  district,  and  shall  elect  three 
members  to  the  House  of  Representatives." 

This  is  the  only  law  of  the  supposed  State  for  holding  any  election. 
The  United  States  have  a  right  to  pass  laws  regulating  elections,  but 
they  have  not  done  so.  No  laws  exist  but  State  laws.  No  law  is 
pretended  to  exist  in  Minnesota  for  the  election  of  representatives  to 
Congress  but  this  clause.  Every  election  which  does  not  conform  to 
this  clause  is  therefore  without  law,  and  therefore  void. 

If,  therefore,  the  State  law  requires  three  representatives  to  be 
elected,  and  the  State  is  entitled  to  only  two,  it  is  impossible  to  make 
under  thai  law  a  valid  election.  The  law  makes  it  the  duty  of  every 
citizen  to  vote  for  three  persons.  The  returning  officers  are  bound  to 
return  three  persons.  If  the  people  voted  for  three,  and  if  three  be  re- 
turned, there  is  no  possible  way  of  ascertaining,  for  which  two  of  the 
three  the  people  voted  ;  and  the  ballots  are  void,  the  return  is  void  for 
repugnancy  and  there  is  no  one  elected. 

If,  on  the  other  hand,  the  people,  by  some  singular  accident,  voted 
for  only  two  on  each  ballot,  there  must  be  three  returned  by  law  ;  the 
law  of  the  State,  which  is  the  only  election  law  we  can  look  at,  declares 
the  three  highest  persons  elected,  and  the  returns  to  this  House  must 
conform  to  that  fact,  and  certify  the  election  of  three  persons;  and  the 
same  would  be  the  case  if  each  voter  named  only  one  person  on  each 
ticket;  still  the  three  highest  would  be  declared  elected,  and  equally 
elected ;  in  fact,  equally  entitled  to  claim  a  return,  and  equally  entitled 
to  a  seat  in  this  House. 

There  is  no  mode  or  law  by  which  this  House  can  elect,  out  of  the 
three  certified  to  us,  two,  who  should  be  the  representatives.  To  sup- 
pose that,  is  to  suppose  a  law  of  election  different  from  the  ov^3  0110 
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actually  existing.     Congress,  in  judging  of  elections,  is  not  a  legisla- 
tive but  a  judicial  functionary — deciding  not  what  ought  to  be  law, 
but  whether  either  of  the  claimants  before  her  is  entitled  to  a  seat 
under  the  State  laws.     What  those  laws  say  must  be  read  alone  in 
them.     If  they  conflict  with  paramount  laws,  they  are  void  ;  but  the 
fact  that  the  only  law  of  the  State  is  void  because  in  conflict  with  a 
paramount  law,  does  not  create  another  law  in  conformity  with  the 
paramount  law.     The  law  remains  simply  void,  and  is  as  if  it  had 
never  existed.     So  that  if  the  only  law  of  a  State  for  an  election  he 
absolutely  in  conflict  with  the  Constitution  of  the  United  States,  or  a 
law  of  Congress  constitutionally  binding  on  the  State,  it  is  as  if  there 
were  no  law  of  the  State  at  all  on  the  subject ;  and  if  it  be  the  only 
election  law  of  the  State,  then  there  is  no  election  law,  and  no  election 
is  possible  till  one  shall  be  passed.     The  mere  declaring  by  Congress 
that  the  State  shall  be  entitled  to  two  representatives,  is  not  an  elec- 
tion law,  but  defining  the  number  which  the  State  may  elect.    It  con- 
fers on  Congress  no  power  to  elect  for  the  State,  between  several  per- 
sons equally  elected  by  the  State  laws,  any  more  than  it  gives  the 
power  to  Congress  to  say  which  of  two  persons  having  an  equal  num- 
ber of  votes  shall  be  the  representative. 

Nor  can  the  difficulty  be  avoided  by  assuming  a  particular  case, 

when  there  may  happen  to  be  two  candidates  having  a  majority  and 

the  highest  number  of  votes,  and  the  third  having  the  next  highest, 

and  solving  the  difficulty  by  taking  the  two  highest  and  leaving  out 

he  third. 

■ 

For  if  all  three  have  a  clear  majority  of  the  whole  vote,  it  is  clear 
that  a  majority  of  the  whole  people  have  sent  ail  three;  and  the 
minority  who  gave  a  greater  vote  to  two  over  the  one,  have  no  right 
awarded  to  them  to  elect  their  favorite  to  the  exclusion  of  the  third 
person  having  also  a  majority  of  the  whole  vote  cast.  And  if  only 
two  have  a  majority  of  the  whole  vote,  and  the  third  stand  next  high- 
est, the  case  is  not  altered,  for  the  law  equally  declares  all  elected.  A 
majority  elects  only  because  the  law  says  so.  The  law  may  require 
two-thirds,  or  it  may  declare  the  highest  vote,  though  a  minority, 
sufficient ;  but  in  either  event  it  is  not  the  mere  fact  that  a  majority 
or  a  mere  plurality  of  votes  are  cast  for  the  three  persons  which  elects 
them ,  but  the  fact  that  the  law  declares  that  the  three  having  each 
number  of  votes  shall  be  declared  elected,  which  elects  them.  The 
one  is  as  much  elected  as  the  other.  The  highest  is  no  more  elected 
than  the  lowest  of  the  three.  And  the  fact  that  two  of  the  three  have 
higher  numbers  than  the  third,  can  be  no  ground  for  Congress  to  select 
betVeen  the  three  persons  elected  by  the  State  law,  to  make  a  Con- 
gressman out  of  two  and  repudiate  the  third.  That  is  for  Congresa 
to  elect  instead  of  the  people.  If  the  State  law  might  say,  whoever 
gets  10,000  votes  shall  be  declared  elected,  it  is  plain  any ^  surplus 
over  10,000  would  give  no  one  any  advantage  over  one  having  only 
10,000. 

In  a  word,  any  supposed  right  of  Congress  to  select  two  out  of  three, 
by  reason  of  two  out  of  three  declared  elected  by  the  State  law  hap- 
pening to  have  more  votes  than  the  third,  assumes  that  it  is  not  the 
law,  but  the  number  absolutely,  irrespective  of  the  law,  which  electa ; 
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and  this  is  plainly  not  so,  when  the  law  expressly  declares  that  three 
shall  be  declared  elected,  and  draws  no  distinction  between  the  va- 
lidity of  the  election  of  the  third  by  reason  of  any  difference  in  the 
number  of  their  respective  vote  between  themselves. 

Votes  may  not  follow  the  ratio  of  number  merely,  and  we  must 
always  look  to  the  law  to  see  the  value  assigned  to  the  number. 
When  the  House  of  Representatives  elect  a  President,  the  votes  cast 
are  not  counted,  except  as  members  constituting  a  State  vote  ;  a  ma- 
jority of  all  must  concur  to  elect,  and  they  cannot  elect  unless  two- 
thirds  of  the  States  be  present.  This  sufficiently  shows  how  fallacious 
and  arbitrary  a  test  mere  numbers  are.  It  is  the  law  alone  which 
prescribes  the  value  to  the  number  ;  and  if  it  say  a  smaller  number 
shall  elect  equally  with  a  larger  number,  provided  the  smaller  num- 
ber bear  any  assigned  relation  to  the  whole  number,  then  the  person 
getting  such  smaller  number  is  equally  elected  with  the  other  under 
the  only  law  declaring  who  shall  be  returned  as  elected. 

In  a  word,  the  law  of  Minnesota  is  void,  because  in  direct  conflict 
with  a  paramount  law ;  and  she  can  have  no  representation  till  she 
has  changed  her  law  and  made  it  conform  to  the  law  of  Congress. 

Here  is  not  the  case  of  an  election  law  providing  for  the  election  of 
two  when  three  are  returned,  but  the  fact  is  apparent  that  two  have  a 
greater  number  than  the  third ;  for  the  law  itself  declares  the  two 
elected,  and  the  third  is  rejected  as  mere  surplusage. 

But  it  is  the  case  of  a  law  self-contradictory  and  repugnant,  the 
law  of  Congress  declaring  that  two  only  shall  be  elected,  and  there 
stopping  ;  the  law  of  the  State  requiring  that  three  shall  be  elected, 
and  declaring  the  three  having  a  certain  proportion  of  votes  to  be 
elected.  It  seems  plain  the  law  is  wholly  incapable  of  being  exe- 
cuted, and  is  void.  It  is  equally  clear  that  the  declaration  by  Con- 
gress, after  the  actual  election  under  the  constitution,  that  the  State 
shall  be  entitled  to  only  two,  cannot  better  the  case.  If  the  number 
allowed  and  elected  had  happened  to  agree,  the  after  law  might,  with 
some  plausibility,  be  treated  as  a  ratification  ;  but  when  the  whole 
election  was  done,  and  some  three  were  elected  under  the  State  lawy 
the  subsequent  declaration  that  only  two  could  be  admitted  could  by 
no  possibility  avoid  what  was  valid  according  to  the  State  law  before, 
nor  eject  and  discriminate  between  equal  titles  under  the  same  law 
by  an  arbitrary  rule  not  prescribed  by  the  law,  drawn  from  the  irrele- 
vant question  of  which  two  got  most  votes,  when  all  had  enough  under 
the  law  electing  them. 

3d.  But  in  the  particular  case,  we  are  not  driven  to  such  legal  dis- 
cussions. 

In  point  of  fact,  it  is  uncontroverted — it  is  notorious — that  the  elec- 
tion was  for  three  members,  on  the  same  day,  at  the  same  polls,  by 
the  same  ballots  which  were  cast  for  or  against  the  constitution,  and 
that  three  persons  by  the  canvassers  were  declared  elected.  The  con- 
stitution required  the  people  so  to  do;  the  certificate  of  W.  W.  Phelps 
states  that  the  election  was  held  under  the  constitution,  and  that  W. 
W.  Phelps  received  a  majority  of  the  votes  cast  at  said  election,  as 
one  of  the  members  of  the  House  from  the  State  of  Minnesota.  If 
these  things  be  so,  then  it  is  the  plain  case  of  three  pereons  voted  for 
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and  elected  at  the  same  election,  on  the  same  day,  and  at  the  same 
time  and  places,  when  only  two  conld  be  validly  chosen  ;  and  that 
case  has  been  ruled  a  void  election,  as  to  all,  by  the  highest  authority.— 
(See  7  Cong.  Globe,  135  ;  Cushing's  Pol.  Law,  104  ;  Glanville  Cases, 

11  and  XXI.) 

It  is  impossible  for  the  House  to  say  which  of  the  three  the  people 
preferred.  They  have  not  expressed  their  will  between  them,  but  only 
between  them  and  others.  If  we  accept  two  and  reject  one,  or  elect 
him  and  assign  a  meaning  to  the  ballots  for  him  which  the  people 
casting  them  did  not  assign  to  them,  this  House  is  bound  to  notice  the 
election  laws  of  the  States  and  the  proceedings  of  officers  under  them. 
We  may  have  to  inquire,  by  evidence,  into  the  details  of  numbers  of 
votes  and  the  qualification  of  voters,  where  a  contest  arises  on  the 
question  of  a  majority  ;  but  we  are  entitled  to  take  legal  notice,  with- 
out proof,  of  the  proceedings  of  the  canvassers,  and  what  they  do,  and 
who  they  are,  just  as  W.  W.  Phelps  supposes  us  to  recognize  Mr. 
Medary  as  the  officer  of  the  Territory  mentioned  in  the  constitution ; 
just  as  judges  notice  the  seal  of  the  United  States,  or  of  a  State,  with- 
out proof.  So  that  we  are  bound,  in  point  of  law,  to  notice  the  fact 
that  three  persons  were  declared  elected  by  the  canvassers,  and  that 
their  certificate  before  us  is  only  certifying  one  of  them  equally  elect- 
ed at  the  same  time  and  places,  under  the  same  law,  and  that  all  are 
equally  void. 

It  is  erroneously  supposed  that  the  question  referred  to  the  commit- 
tee concerns  merely  the  right  of  Mr.  Phelps  to  take  his  seat  provision- 
ally as  holding  the  certificate. 

We  regard  the  question  presented  as  going  to  his  right  to  the 
seat  at  all,  whether  provisionally  or  finally  ;  and  if  the  evidence  and 
law  show  that  he  can  in  no  event  be  entitled  to  the  seat,  we  are  bound 
now  to  say  so,  and  to  exclude  him  from  a  position  to  which  he  can 
have  no  claim  at  any  time. 

In  the  present  case,  it  is  impossible  to  separate  the  two  questions  of 
a  right  to  take  the  seat  till  a  better  title  is  shown,  and  an  absolute 
right  to  the  seat,  for  no  one  can  claim  the  seat  provisionally  who  is 
not  prima  facie  entitled  to  hold  it  absolutely.  It  is  not  any  certificate 
which  entitles  the  holder  to  claim  the  seat.  The  certificate  itself  most 
be  a  legal  certificate ;  it  must  purport  to  be  from  or  by  an  officer 
authorized  to  give  a  certificate  ;  it  must  purport  to  represent  the  result 
of  sl possible  election  according  to  the  law,  and  it  must  show  that  under 
such,  an  election  the  holder  is  elected  primafacie. 

But  this  certificate  is  a  mere  nullity,  and  so  appears  on  the  simplest 
inspection  of  it.  The  certificate  does  not  purport  to  be  from  any  offi- 
cer of  the  State  of  Minnesota,  nor  by  any  officer  authorized  by  any 
law  of  that  State  to  make  the  certificate.  It  does  not  purport  to  he 
in  pursuance  of  any  law  of  the  State,  but  is  dated  before  the  existence 
of  the  State,  and  certifies  an  election  before  the  people  had  even  voted 
on  the  constitution.  It  certifies  Mr.  Phelps  to  have  been  elected  before 
Congress  had  assigned  any  representatives  to  the  State  of  Minnesota ; 
before  the  office  of  representative  for  that  State  had  any  legal  existence, 
and  it  purports  to  give  the  result  of  an  election  held  under  a  law  by 
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which  no  valid  election  of  the  number  of  representatives  since  au- 
thorized could  possibly  have  been  elected. 

The  certificate  is,  therefore,  on  its  face,  not  a  prima  facie  title,  but 
a  prima  facie  refutation  of  title,  and  effectually  precludes  all  right, 
provisional  or  final,  to  a  seat. 

The  facts  in  the  case  of  James  M.  Cavanaugh  being  the  same,  we 
are  of  the  same  opinion  as  to  his  right  to  qualify  as  a  member  of  this 
House. 

We  therefore  offer  the  following  resolution : 

Resolved,  That  W.  W.  Phelps  and  James  M.  Cavamugh,  have  no 
right  to  qualify  and  take  their  seats. 

EZRA  CLARK,  Jr. 
JAMES  WILSON. 
JOHN  A.  GILMER. 

May  19,  1858. 
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Mr.  Israel  Washburn,  Jr.,  from  the  Committee  of  Elections,  submitted 

the  following 

VIEWS  OF  A  MINORITY  OF  SAID  COMMITTEE. 

The  undersigned,  a  member  of  the  Committee  of  Elections,  to  whom  was 
referred  the  credentials  of  Messrs.  Phelps  and  Cavanaugh  with  instruc- 
tions to  report  on  their  right  to  be  admitted  and  sworn  as  representor 
tives  in  this  House  for  the  351A  Congress  from  the  State  of  Minnesota, 
dissenting  from  the  conclusions  of  the  majority,  asks  leave  to  submit 
the  following  minority  report  : 

On  the  26th  day  of  February,  1857,  Congress  passed  an  act  entitled 
"An  act  to  authorize  the  people  of  the  Territory  of  Minnesota  to 
form  a  constitution  and  State  government,  preparatory  to  their  ad- 
mission into  the  Union  on  an  equal  footing  with  the  original  States." 
The  fourth  section  of  this  act  provides  for  the  taking  of  a  census  of 
the  people  of  Minnesota  with  the  view  of  ascertaining  the  number  of 
representatives  to  which  she  would  be  entitled  in  the  Congress  of  the 
United  States ;  and  it  is  declared  that  "  said  Stale  shall  be  entitled  to 
one  representative,  and  such  additional  representatives  as  the  population 
of  the  State  shall,  according  to  the  census,  show  it  would  be  entitled  to 
according  to  the  present  ratio  of  representation." 

Under  the  authority  of  this  act,  a  constitution  was  prepared,  and 
submitted  to  the  people  of  Minnesota,  and  by  them  approved  on  the 
13th  day  of  October,  1857.  The  ninth  section  of  article  sixteenth  of 
this  constitution  is  as  follows  : 

"  For  the  purposes  of  the  first  election,  the  State  shall  constitute  one 
district,  and  shall  elect  three  members  to  the  House  of  Representatives  cf 
the  United  States  " 

Section  sixteen  of  the  same  article  provides  that,  "  upon  the  second 
Tuesday,  the  13th  day  of  October,  1857,  an  election  shall  be  held  for 
members  of  the  House  of  Representatives  of  the  United  States,  gov- 
ernor, lieutenant  governor,  supreme  and  district  judges,  members  of 
the  legislature,  and  all  other  officers  designated  in  this  constitution, 
and  also  for  the  submission  of  this  constitution  to  the  people  for  their 
adoption  or  rejection." 

In  pursuance  of  these  provisions  of  the  constitution,  and  on  the  very 
day  upon  which  the  people  of  Minnesota  were  to  decide  whether  it 
should  be  adopted  or  rejected,  an  election  was  held  for  three  represen- 
tatives in  the  Congress  of  the  United  States. 

The  returns  of  the  votes  for  these  officers  were  afterwards,  on  the 
17th  day  of  December,  1857,  canvassed  by  the  proper  officers,  and  the 
following  gentlemen,  viz :  W.  W.  Phelps,  J.  M.  Cavanaugh,  and  G. 
L.  Becker,  declared  to  be  duly  elected. 

On  the  18th  day  of  December,  1857,  certificates  of  election  were 
made  out  and  delivered  (signed  by  "  S.  Medary,  governor"  of  the  Ter- 
ritory of  Minnesota)  to  said  Phelps  and  Cavanagh,  and,  as  the  under- 
signed is  informed  and  believes,  and  as  he  understands  to  be  the 
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admitted  fact,  to  said  Becker,  of  each  of  which  the  following,  with  the . 
exception  of  the  name  of  the  person  elected,  is  a  true  copy  : 

"  I,  Samuel  Medary ,  governor  of  Minnesota,  hereby  certify,  that  at  a 
general  election  held  on  the  13th  day  of  October,  1857,  under  the  con- 
stitution adopted  by  the  people  of  Minnesota,  preparatory  to  their  ad- 
mission into  the  Union  as  a  State,  W.  W.  Phelps  received  a  majority 
of  the  votes  cast  at  said  election  as  one  of  the  members  of  the  United 
States  House  of  Representatives  of  the  35th  Congress  from  the  State 
of  Minnesota,  and,  by  an  official  canvass  of  said  votes,  was,  on  the 
17th  day  of  December,  1857,  declared  duly  elected  one  of  said  mem- 
bers. 

"  In  testimony  whereof,  I  have  hereunto  set  my  hand  and  caused  to 
r  -I  be  affixed  the  seal  of  Minnesota,  at  the  city  of  St.  Paul,  this 
l>  S'J  18th  day  of  December,  1857. 

"S.  MEDARY." 

An  act  for  the  admission  of  the  State  of  Minnesota  into  the  Union 
was  passed  the  11th  day  of  May,  1858.  By  this  act  the  number  of 
representatives  to  which  the  new  State  is  entitled  in  the  Congress  of 
the  United  States  is  fixed  at  two.  The  language  is  as  follows: 
"That  said  State  shall  be  entitled  to  two  representatives  in  Congress 
until  the  next  apportionment  of  representatives  amongst  the  several 
States." 

On  the  13th  day  of  May  instant,  Messrs.  Phelps  and  Cavanaugh 
caused  their  credentials  to  be  presented,  and  asked  to  be  sworn  as 
members  of  this  House ;  whereupon  the  House  passed  the  following 
resolution : 

tl  Besolved,  That  the  certificates  and  credentials  of  W.  W.  Phelps 
and  James  M.  Cavanaugh,  claiming  seats  as  members  of  this  House 
from  the  State  of  Minnesota,  be  referred  to  the  Committee  of  Elec- 
tions, with  instructions  to  inquire  into  and  report  upon  the  right  of 
these  gentlemen  to  be  admitted  and  sworn  as  members  of  this  House." 

In  the  preliminary  inquiry  which  the  committee  were  directed  to 
make,  the  undersigned  did  not  deem  it  material  to  investigate  several 
questions  suggested  by  the  facts,  admitted  or  alleged  to  exist  in  the 
case,  bearing  upon  the  general  question  of  the  election  of  the  claim- 
ants, rather  than  upon  their  prima  facie  right  to  be  sworn ;   and 
which  questions  are  not  understood  to  have  been  acted  upon  by  the 
committee,  but  have  been  left  to  the  future  action  of  the  House.     He 
acknowledges  the  great  inconvenience  that  would  result  if,  in  the 
ordinary  cases  of  election  contests,  the  question  of  the  right  to  seats 
was  to  be  raised,  discussed,  and  decided,  upon  the  presentation  of 
the  credentials  of  persons  whose  rights  are  disputed.     But  he  cannot 
doubt  the  strict  propriety  of  raising  the  question  of  right,  in  the  first 
instance,  whenever  the  papers  in  possession  of  the  House,  and  the 
laws,  which  it  is  presumed  to  know,  show  that  there  cannot  have  been 
a  legal  election.    The  question  now  presented,  is  not  so  much  whether 
there  has  been  a  legal  election  of  representatives  in  Congress  from 
the  State  of  Minnesota,  as  whether  the  papers  presented  to  the  House, 
the  laws  of  Congress,  and  the  constitution  of  Minnesota,  contain  any- 
thing fatally  inconsistent  with  that  hypothesis. 

In  the  judgment  of  the  undersigned,  they  do.  He  believes  that,  under 
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the  law  of  Congress  and  the  constitution  of  Minnesota,  there  has  been, 
'  there  could  have  been,  no  legal  election.  The  facts  necessary  to  be 
known  for  the  final  action  of  the  House  are  such  as  it  is  bound  to  take 
cognizance  of.  The  credentials  of  the  claimants  are  in  its  possession ; 
the  law  admitting  Minnesota  as  a  State  was  passed  at  the  present  ses- 
sion, and  therefore  its  members  must  be  supposed  to  be  actually  as 
well  as  constructively  acquainted  with  its  provisions ;  the  constitution 
of  Minnesota  was  not  only  referred  to  in  this  act,  but  it  was  upon  that 
instrument  that  the  act  is  founded  ;  and  besides,  it  is  so  recited  in  the 
certificates  of  the  territorial  governor  as  to  make  it  a  part  thereof. 

When  these  gentlemen  presented  themselves  to  be  sworn  in  as  repre- 
sentatives from  Minnesota,  the  House  was  presumed  to  know,  and  it 
did  know,  that  that  State  was  entitled  to  two,  and  only  two,  repre- 
sentatives ;  and  further,  that  the  election  at  which  they  allege  they 
were  chosen  was  an  election  for  three  and  not  for  two  representatives. 
Of  these  facts  the  House  had  perfect  and  complete  knowledge,  know- 
ledge actual  and  constructive,  at  the  time  of  the  reference  to  the  Com- 
mittee of  Elections.  They  can  never  be  disputed  or  varied,  and  they 
prove  conclusively  that  there  has  been  no  election  that  this  House  can 
recognize  for  a  moment.  The  objection  is  vital  and  insurmountable. 
That  it  is  so,  is  apparent  upon  the  first  view  of  the  case.  There 
cannot  have  been  an  election  of  which  this  House  can  take  notice, 
unless  it  was  held  under  the  provisions  of  a  law  of  Minnesota.  There 
can  have  been  no  law  of  Minnesota  inconsistent  with  a  constitutional 
law  of  Cengress  upon  the  same  subject.  The  law  of  Congress,  of 
whose  validity  no  doubt  can  be  raised,  declares  that  Minnesota  shall 
have  only  two  representatives  in  this  House.  The  law  of  Minne- 
sota, (her  constitution,)  under  which  the  election  took  place,  declares 
that  she  shall  have  and  "elect"  three  representatives.  Under 
this  law,  for  she  had  no  other,  her  people  voted  for  and  elected 
three  representatives.  If  the  law  is  valid  and  effective,  the  three  are 
elected,  one  as  much  as  another ;  if  not  valid,  none  are  elected ;  for 
there  can  be  no  election  which  was  not  held  under  the  provisions  of 
law ;  any  other  election  is  but  the  choice  or  designation  of  unau- 
thorized assemblies  of  the  people.  If  the  law  of  Minnesota  has  suffi- 
cient force  and  vigor  to  entitle  these  gentlemen  to  be  "  sworn  and 
admitted,"  it  has  enough  to  retain  them  in  their  seats.  If  their  case 
is  prima  facie  a  good  one,  it  is  a  perfect  one,  so  far  as  this  question  is 
concerned ;  for  all  that  can  be  shown  hereafter,  bearing  upon  it,  is 
shown  and  understood  now.  From  what  already  appears,  the  House  is 
informed  by  an  irresistible  logic  that  these  gentlemen  have  not  been 
elected  under  any  law  of  Minnesota. 

It  is  said  that  Messrs.  Phelps  and  Cavanaugh  have  reoeived  a  larger 
number  of  votes  than  any  other  candidates  for  the  office  of  represen- 
tative. Conceding  this  to  be  true— concerning  which,  however, 
there  is  no  evidence,  except  what  may  be  implied  from  the  fact  that 
certificates  were  made  out  and  delivered  to  them — and  that  no  in- 
ference of  the  kind  is  deducible  from  this  circumstance,  is  obvious 
from  the  fact  that  a  similar  certificate  was  issued  to  another  gentle- 
man, (Mr.  Becker,)  who  has  not  seen  fit  to  present  it  here — and  their 
case  is  not  improved,  for  it  still  remains  that  they  were  not  elected 
under  any  regulation  of  the  State  of  Minnesota  having  the  vigor  of 
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law.  Three  representatives  were  elected,  if  any  .were ;  there  was  no* 
law  for  any  other  number.  Had  there  been  a  law  for  two,  in  con- 
formity with  the  act  of  Congress,  rum  constat ,.  Messrs.  Phelps  and 
Cavanaugh,  or  either  of  them,  would  have  received  a  larger  number  of 
votes  than  Mr.  Becker,  or  some  other  candidate  ;  the  people  voted  for 
three  representatives  ;  if  the  election  had  been  for  two,  we  have  no 
right  to  assume  that  voters  who  preferred  Mr.  Phelps  or  Mr. 
Cavanaugh  to  the  opposition  candidates,  would  have  preferred  either 
of  them  to  Mr.  Becker.  To  permit  the  candidates  to  decide  among 
themselves  who  shall  be  admitted  to  seats  and  who  shall  retire,  would 
be  to  transfer  the  election  from  the  people  of  the  State  to  the  candi- 
dates. But  it  is  confidently  submitted  that  the  House  has  no  right 
to  admit  members  who  do  not  appear  to  have  been-  elected  by  the 

Seople  of  a  State  under  the  laws  thereof.  In  the  opinion  of  the  un- 
ersigned,  it  would  not  be  within  the  authority,  or  comport  with  the 
dignity,  of  this  House,  to'  receive  members  who  were  not  elected 
under  a  law  of  the  State  which  they  claim  to  represent,  or  of  Con- 
gress ;  or,  where  a  larger  number  are  returned  than  the  State  is  en- 
titled to  elect,  to  authorize  them  to  decide  among  themselves  who 
shall  be  its  representatives 

The  State  of  Delaware  is  entitled  to  one  representative.  Suppose 
she  should  provide  by  law  for  the  election  of  two,  will  it  be  contended 
that  such  a  law  would  be  of  any  force  or  validity  ?  And  will  it  be 
said  that  if,  under  such  law,  she  should  elect  two  representatives  and 
send  them  here,  it  would  not  be  competent  for  the  House  to  reject 
them  both  upon  their  presenting  themselves  to  be  sworn  in  as  mem- 
bers ?  And  if  both  might  be  properly  rejected,  either  might  be ; 
otherwise  it  would  be  an  election  by  the  House,  and  not  by  the  people 
of  Delaware.  By  what  legal  and  safe  rule  can  the  House  proceed  to 
determine  which  of  the  two  persons,  designated  and  returned  under  the 
provisions  of  such  a  law,  should  be  admitted  as  the  properly  elected 
representative  of  the  State  ?    It  is  believed  there  is  none. 

If  in  this  case  Mr.  Becker  had  presented  his  credentials,  and  asked  to 
be  sworn  as  a  representative  from  Minnesota,  by  what  rule  or  upon 
what  principle  could  the  House  have  decided  that  the  application  of 
Messrs.  Phelps  and  Cavanaugh  should  be  preferred  to  his  ?  The  fact 
that  he  does  not  apjpar  can  add  no  strength  to  their  position.  It  is 
the  right  of  the  peddle  of  Minnesota  with  which  the  House  has  to  do, 
and  no  arrangements  between  these  parties,  no  negligence  or  derelic- 
tion on  the  part  of  either  of  them,  can  be  permitted  to  affect  this  right. 

In  the  case  of  Reed  vs.  Coed  en,  Contested  Elections,  page  353,  it 
was  decided  "  where  two  candidates  had  an  equal  number  of  votes, 
the  governor  and  council,  assuming  to  act  under  a  State  law,  '  pro- 
ceeded to  decide  between  them  which  should  be  representative/  and 
gave  their  certificate  of  election  to  Jeremiah  Cosden,  who  became  the 
sitting  member.  This  proceeding  being  illegal  and  unwarranted  by 
the  constitution,  was  not  admitted  as  evidence  of  his  right  to  a  seat  in 
the  House."  * 

The  committee,  in  their  report,  say : 

"The  Constitution  of  the  United  States,  article  1,  section  2,  pro- 
Tides  that :  '  The  House  of  Representatives  shall  be  composed  of  mem- 
bers chosen  every  second  year  by  the  people  of  the  several  States ;  and 
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the  electors  in  each  State  shall  have  the  qualifications  requisite  for 
electors  of  the  most  numerous  branch  of  the  legislature.'  Section  5 
of  the  6ame  article  provides  that '  each  House  shall  be  the  judge  of  the 
elections,  returns,  and  qualifications  of  own  its  members.' 

"On  the  first  Monday  of  October,  1820,  in  conformity  with  the  law 
of  Maryland,  an  election  was  held  by  the  qualified  electors  of  the 
sixth  congressional  district.  On  that  day  they  either  did  or  did  not 
elect  a  member  of  Congress.  None  could  be  elected  unless  he  received 
a  greater  number  of  votes  than  were  given  for  any  other  candidate. 

'"  The  term  election  must  mean  the  act  of  choosing ,  performed  by  tht 
qualified  electors,  in  conformity  with  the  requisitions  of  the  Constitution 
and  laws  regulating  the  manner  in  which  the  cJioice  shall  be  made. 
If,  therefore,  the  legal  electors  on  the  day  appointed  should  fail  to 
make  a  choice,  it  is  confidently  believed  that  no  other  authority  of  the 
State  can  at  any  other  time  make  good  this  defect.  Let  it  be  sup- 
posed that  the  electors  should  fail  to  attend  an  election  ;  that,  subse- 
quently, no  election  is  held,  would  it  then  be  contended  that  the  exe- 
cutive authority  could,  by  lot  or  otherwise,  appoint  a  representative 
for  such  district  in  the  Congress  of  the  United  States  ? 

"This  is  a  power  which  it  is  presumed  none  will  contend  does  exist. 
Yet  it  is  ^believed  to  be  nothing  more  than  that  which  has  been  ex- 
ercised by  the  governor  and  council  of  Maryland  in  the  case  under 
consideration. 

"In  this  case,  the  electors  assemble,  they  proceed  to  elect,  they  make 
no  choice  ;  they  come  to  no.  constitutional  result.  It  is  asked,  what  is 
the  difference  between  the  two  cases  ?  The  one  would  be  an  appoint- 
ment, because  no  election  had  been  held ;  the  other  because  no  choice 
had  been  made.  The  committee,  being  of  opinion  that  the  power 
thus  virtually  exercised  by  the  governor  and  council  of  Maryland,  in 
appointing  a  representative  to  the  Congress  of  the  United  States,  being 
contrary  to  the  express  provisions  of  the  Constitution,  and  one  which , 
this  House  cannot  sanction,  have  no  hesitation  in  rejecting  the  official 
statement  of  the  proceedings  in  the  case  as  evidence  of  the  right  of  the 
sitting  member  to  a  seat  in  this  House." 

In  the  case  cited,  appears  to  have  been  decided  that  it  is  not  compe- 
tent for  the  House  to  admit  as  a  representative  one  who  has  not  been 
elected  by  the  "people"  of  the  district  or  State  which  he  claims  to 
represent,  and  that  there  can  be  no  valid  election  unless  it  was  held 
under  the  provisions  of  a  law  of  the  State,  consistent  with  the  Consti- 
tution of  the  United  States.  This  authority  would  seem  to  be  deci- 
sive of  the  question  referred  to  the  committee. 

The  highest  considerations  of  policy,  and  a  proper  regard  for  the 
authority  of  Congress,  should  caution  us  against  the  establishment  of 
a  precedent  so  unsound  and  pernicious  in  principle  as  this  would  be, 
and  which,  if  respected  hereafter,  must  lead  to  manifold  inconve- 
niences and  abuses. 

The  undersigned  recommends  the  adoption  of  the  following  reso- 
lution : 

Eesolyed,  That  Messrs.  W.  W.  Phelps  and  J.  M.  Cavanaugh  are 
not  entitled  to  be  admitted  and  sworn  as  members  of  this  House. 

I.  WASHBURN,  J*. 
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GEOLOGICAL  SURVEY  OF  OREGON  AND  WASHINGTON 

TERRITORIES,  ETC. 


Mat  22, 1858.— Referred  to  the  Committee  on  Printing  and  ordered  to  be  printed. 


Mr.  John  G.  Davis,  from  the  Committee  on  Public  Lands,  made  the 

following 

REPORT. 

Mr.  John  0.  Davis,  from  the  Committee  on  Public  Lands,  made  the  follow- 
ing report  on  the  geological  survey  of  Oregon  and  Washington  Terri- 
tories, and  geological  explorations  in  connexion  with  the  explorations 
for  a  railroad  route  to  the  Pacific,  near  the  4*lth  parallel  of  latitude, 
under  the  War  Department. 

In  1851  it  was  determined  by  the  Secretary  of  the  Interior,  under 
the  act  of  September  27,  1850,  pointing  out  the  manner  of  making 
surveys  in   Oregon,  to  connect  with  the  land  surveys  a  geological 
reconnoissance  and  exploration.     It  was  also  deemed  essential  to  the- 
proper  construction  ot  maps  that  the  latitude  and  longitude  of  the 
intersection  of  the  base  and  meridian  lines  should  be  determined.    To* 
accomplish  this  object,  a  transfer  of  $2,500  was  made  from  a  fund  for 
similar  service  in  the  northwest,  and  Dr.  John  Evans  was  directed, . 
on  the  22d  March,  1851,  to  proceed  overland  to  ascertain  the  general 
geology  of  the  country  west  of  the  Missouri  river,  towards  the  Rocky 
mountains ;   to  reconnoitre  for  practicable  wagon  routes  over  the  • 
Bocky  mountains  to  the  Pacific  ocean,  and  when  in  Oregon,  to  aid . 
the  surveyor  general  in  obtaining  the  elevations  along  the  base  and 
meridian  lines,  and  to  determine  the  latitude  and  longitude  of  their  * 
intersection,  by  astronomical  observations.    He  was  further  instructed. 
"  that  the  great  object  of  his  mission  was  to  develop  and  make  appre- 
hensible whatever  matters  his  professional  skill  should  deem  to  be 
most  usetul  to  the  infant    settlements  in  the  Territory  whose  people 
had  sought  to  interest    the  government  in  the    kind  of  scientific 
research  required."    These  results  were  reported  to  the  General 
Land  Office. 

In  December,  1851,  and  in  December,  1852,  the  legislature  of  Ore- 
gon petitioned  Congress  for  further  appropriations ;  and,  on  recom- 
mendation by  the  Department  of  the  Interior,  $16,984  25  was  appro- 
priated for  this  service.  This  sum  included  a  deficiency  for  service  the 
previous  year.  At  the  same  time  the  geologist  was  instructed  "to  co- 
operate with  Governor  I.  I.  Stevens,  appointed  by  the  War  Depart- 
ment to  explore  for  a  railroad  route  to  the  Pacific,  near  the  47th 
parallel  of   north    latitude,"      to  draw    up    instructions  for  the 
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TURNPIKE  ROADS  IN  DISTRICT  OP  COLUMBIA. 


May  24,  1858. 


Mr.  Goods,  from  the  Committee  on  the  District  of  Columbia,  sub- 
mitted the  following: 


"O 


REPORT. 

• 

The  majority  of  the  Committee  on  the  District  of  Columbia,  to  whom  was 
re/erred  a  resolution  of  the  House  of  Representatives ,  instructing  them 
to  inquire  into  the  propriety  and  expediency  of  the  United  States  pur- 
chasing out  the  toll-gates  on  the  several  turnpike  roads  leading  through 
the  District  of  Columbia  to  the  seat  of  the  national  government ,  with 
a  view  to  make  them  free,  and  to  report  by  bill  or  otherwise,  beg  leave 
respectfully  to  report : 

That  they  have  had  the  subject  of  said  resolution  under  consideration, 
and  are  of  opinion  that  it  is  inexpedient  for  Congress  to  purchase  the 
said  turnpike  roads,  and  pray  to  be  discharged  from  the  further  con- 
sideration of  the  subject,  all  which  is  respectfully  submitted. 


Mr.  Bowib,  from  the  Committee  on  the  District  of  Columbia,  sub- 
mitted 

THE  FOLLOWING  VIEWS  OP  THE  MINORITY. 

The  undersigned,  a  minority  of  the  Committee  on  the  District  of 
Columbia,  to  whom  was  referred  a  resolution  of  the  House  of  Repre- 
sentatives, instructing  them  to  "  inquire  into  the  propriety  and  ex- 
pediency of  the  United  States  purchasing  out  the  toll-gates  on  the 
several  turnpike  roads  leading  through  the  said  District  to  the  seat 
of  the  national  government,  with  a  view  to  make  them  free,  and  to 
report  by  bill  or  otherwise,"  have  had  the  same  under  consideration, 
and  beg  leave,  respectfully,  to  make  the  following  report : 

For  the  last  twenty-five  years  it  seems  to  have  been  the  settled 
policy  of  Congress  to  remove  and  abate  all  obstructions  and  burdens 
on  the  free  right  of  ingress  and  egress  to  and  from  the  seat  of  govern- 
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ment.  The  people  of  Virginia  and  Maryland,  in  particular,  as  well 
as  all  others  having  business  in  Washington,  were  subjected  to  heavy 
and  unreasonable  taxation  in  their  intercourse  with  the  people  of 
Washington.  Four  bridges,  two  across  the  Potomac  river  and  two 
across  tbe  Eastern  branch,  were  the  private  property  of  incorporated 
companies,  and  heavy  tolls  were  exacted  under  their  corporate  powers 
from  all  passengers  crossing  the  same.  This  state  of  unreasonable 
taxation  on  all  visitors  to  the  seat  of  government  had  existed  for  a 
long  time,  until,  by  frequent  remonstrances  from  the  people  of  Vir- 
ginia, Maryland,  and  the  District  of  Columbia,  Congress  was  induced 
to  inaugurate  a  system  of  legislation  leading  to  a  mitigation  of  the 
evils  complained  of ;  accordingly,  on  the  14th  of  July,  1832,  Congress 
passed  an  "  act  providing  for  the  purchase  by  the  United  States  of  the 
rights  of  the  Washington  Bridge  Company,  and  for  the  erection  of  a 
public  bridge  on  the  site  thereof." — (See  Statutes  at  Large,  vol.  4, 
pages  582  and  583.)  By  this  act  the  sum  of  $30,000  was  appropriated 
for  the  purchase  of  the  rights  of  the  company,  and  0 $60,000  for  the 
erection  of  a  new  bridge.  And  thus  it  was  that  the  Potomac  Long 
Bridge  was  made  a  free  bridge,  and  has  so  remained  from  that  to  the 
present  time.  This  seems  to  have  been  the  first  act  of  Congress  on  the 
subject ;  but  it  was  soon  followed  by  the  act  of  March  2, 1 833,  by  which 
Congress  appropriated  the  sum  of  $150,000  for  the  purchase  by  the  Uni- 
ted States  of  the  bridge  near  the  Little  Falls  above  Georgetown,  and  for 
constructing  a  free  turnpike  between  Georgetown  and  Alexandria.— 
(See  Statutes  at  Large,  vol.  4,  p.  646.)  And  on  the  12th  August, 
1848,  the  bridges  across  the  Eastern  branch,  the  one  known  as  the 
"  Navy  Yard  bridge/'  and  the  other  as  "Benning's  bridge,"  were 
authorized  by  Congress  to  be  purchased  for  the  United  States  and 
made  free,  and  the  sum  of  thirty  thousand  dollars  appropriated  for 
that  purpose. — (See  Statutes  at  Large,  vol.  9,  p.  292.)  By  the  oper- 
ation of  this  system  of  federal  legislation  the  people  of  Virginia,  the 
District  of  Columbia,  and  the  lower  portion  of  Maryland,  and  all  others 
having  to  pass  those  bridges' in  their  approach  to  the  national  capital, 
have  been  verv  justly  and  properly  relieved  of  heavy  and  burdensome 
exactions  in  their  business  and  other  relations  with  the  people  of  this 
city  and  the  various  branches  and  departments  of  the  government. 
But  while  this  portion  of  the  people  of  Virginia,  Maryland,  and  the 
District  of  Columbia  have  been  thus  peculiarly  favored,  there  sre 
other  portions  of  the  people  of  Maryland  and  the  District  of  Colum- 
bia who  have  not  received  the  same  equal  and  exact  justice  at  the 
hands  of  the  federal  government.  It  is  well  known  that  there  are  at 
this  time  three  turnpike  roads,  the  private  property  of  incorporated 
companies,  leading  to  the  city  of  Washington  through  portions  of 
Maryland  and  the  District  of  Columbia,  on  which  toll-gates  are 
erected  and  kept,  and  heavy  and  burdensome  tolls  exacted  from 
all  who  pass  through  them.  These  are,  first,  "  the  Columbia  turn- 
pike road,"  extending  from  the  eastern  end  of  Maryland  avenue  to 
the  District  line,  in  the  direction  of  Bladensburg  ;  second,  the 
"  Bookville  and  Washington  turnpike  road,"  leading  from  the  city 
of  Washington  to  Bookville,  in  Montgomery  county,  Maryland ;  and 
the  third,  the  "  Washington  turnpike  road,"  leading  from  Washing- 
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ton,  via  Georgetown,  to  Rockville.  In  pursuance  of  the  authority 
vested  in  the  committee  by  the  resolution  of  the  House,  they  directed 
an  inquiry  to  he  made  of  the  president  and  directors  of  the  said  sev- 
eral turnpike  companies  as  to  the  terms  on  which  they  would  be  wil- 
ling severally  to  dispose  of  their  corporate  rights  to  the  United  States, 
with  the  view  of  making  the  said  roads  free,  and  the  abolition  of  all 
tolls  and  charges  thereon,  and  the  committee  have  received  their  sev- 
eral answers,  which  the  undersigned  begs  leave  to  file  with  this  his 
report,  and  to  make  it  a  part  of  the  same,  numbered  1,  2,  and  3. 

From  these  answers  it  will  appear  that  the  "Columbia  Turnpike 
Road  Company"  will  agree  to  sell  to  the  government  that  portion  of 
their  road  leading  from  the  eastern  end  of  Maryland  avenue  to  the 
district  line,  in  the  direction  of  Bladensbnrg,  (which  is  understood  to 
be  the  terminus  of  their  road  in  that  direction,)  for  the  sum  of  $12,000, 
"  reserving  the  toll-house  and  lot  whereon  the  gate-keeper  has,  at  hie  own 
expense,  erected  several  out-houses,"  which  will  not  be  wanted  or  re- 
quired by  the  United  States.  "The  Bockville  and  Washington  Turn- 
pike Road  Company"  agree  to  sell  their  entire  interest  in  said  road  for 
the  sum  of  $2&,000,  and  the  "  Washington  Turnpike  Company"  their 
entire  interest  for  the  sum  of  $20,000,  making,  in  the  aggregate,  for 
the  three  roads  the  sum  of  $57,000.  These  sums,  it  is  said,  do  not 
approach  anything  like  their  original  costs ;  but  still,  at  these  valua- 
tions, the  said  roads  are  paying  to  their  several  stockholders  a  dividend 
of  six  per  cent,  on  these  estimated  values.  Under  these  circumstances, 
the  committee  cannot  think  that  their  actual  value  has  been  over  esti- 
mated, as  it  would  be  unreasonable  to  expect  them,  or  either  of  them, 
to  take  less  for  their  respective  roads  than  a  sum  which,  if  invested, 
would  bring  them  a  sum  equal  to  the  net  value  of  the  present  tolls  ac- 
tually received  by  them.  The  committee,  therefore,  as  the  under- 
signed supposes,  can  make  no  objection  whatever  to  the  prices  which 
they  have  severally  fixed  on  their  respective  roads. 

In  view  of  these  facts,  the  only  question  which  presents  itself  to  the 
consideration  of  the  committee  is,  whether  it  is  proper  or  expedient 
for  the  United  States  to  purchase  from  these  companies  their  corporate 
rights  in  these  turnpike  roads  with  a  view  of  abolishing  the  tolls  and 
toll-gates  thereon,  and  making  the  same  free?  On  this  question  it 
seems  to  the  undersigned  the  committee  can  have  no  doubt  whatever. 
The  just  and  equitable  policy  of  the  government  on  this  subject  has 
been  too  long,  and  well  and  often,  settled  to  admit  now  of  any 
departure  whatever.  If  the  people  of  Virginia,  and  of  Maryland, 
and  the  District  of  Columbia,  who  formerly  had  to  pay  tolls  on 
the  Potomac  and  Eastern  Branch  bridges,  have  been  relieved  of 
those  burdens  by  the  government,  by  making  the  said  bridges  free 
and  the  abolition  of  all  tolls  thereon,  why  should  not  other  portions 
of  the  people  of  Maryland  and  the  District  be  relieved  of  similar  bur- 
dens imposed  on  them  by  the  incorporated  turnpike  companies  this 
side  of  the  river  ?  They  are  all  highways  to  the  great  metropolis  of 
the  Union,  and  the  same  measure  of  justice  and  equality  should  be 
extended  to  all  alike  in  their  intercourse  with  the  federal  heart  of  the 
nation.  We  must  either  retrace  our  steps,  and  repeal  all  the  laws  on 
the  subject  of  the  free  bridges  and  reinstate  them  to  what  they  once 
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were,  or  we  must  abolish  the  tolls  on  the  turnpike  roads  this  Me  o* 
the  river,  by  purchasing  them  from  iheir  proprietors.  The  one  or  the 
other  course  must  be  adopted  before  the  government  can  be  justly 
shielded  from  the  imputation  of  oppressive  partiality.  But  aside  from 
the  equity  and  justice  of  such  a  policy,  the  undersigned  is  of  opinion 
that  a  proper  regard  for  the  interest  of  the  people  of  this  District,  and 
of  this  metropolis  in  particular,  should  have  great  weight  in  inducing 
Congress  to  adopt  the  course  now  recommended  by  the  undersigned. 
It  is  well  known  that  an  extensive  and  valuable  trade  is  carried  on  be- 
tween this  city  and  Georgetown,  and  the  surrounding  portions  of  the 
district  and  of  Maryland,  this  side  of  the  river.  By  far  the  greater 
part  of  the  markets  for  these  cities,  it  is  believed,  is  supplied  by  these 
sections  of  the  country  ;  and  it  cannot  be  doubted  that  a  withdrawal 
of  these  restrictions  and  limitations  on  the  trade  will,  in  a  great  de- 
gree, increase  the  extent  and  value  of  that  trade,  and  mutually  pro- 
mote the  interest  of  both  parties  to  the  same. 

In  conclusion,  the  undersigned  is  of  opinion,  on  a  review  of  the 
whole  subject,  that  the  United  States  ought  to  purchase  out  the  rights 
of  the  said  several  turnpike  road  companies,  and  that  the  said  roads 
ought  to  be  made  free  and  all  taxes  and  tolls  thereon  abolished.  He 
therefore  reports  the  following  bill,  as  a  substitute  for  the  report  of 
the  majority,  and  recommends  its  passage  by  Congress. 

THOMAS  F.  BOWIE. 


A  bill  to  authorize  the  Secretary  of  the  Interior  to  purchase  for  the  United 
States  the  right  of  the  "  Columbia  Turnpike  Road  Company ,"  of  tk 
"  Bockville  and  Washington  Turnpike 'Boad  Company,"  and  of  ike 
"  Washington  liirnpike  Road  Company,"  in  and  to  their  teverd 
turnpike  roods,  and  to  make  the  same  free  roads. 

Re  it  enacted  by  the  Senate  and  House  of  Representatives  in  Congress 
assembled,  That  the  sum  of  fifty-seven  thousand  dollars,  in  the  mode 
and  manner  hereinafter  mentioned,  be,  and  the  same  is  hereby,  appro- 
priated out  of  any  money  in  the  treasury  not  otherwise  appropriated, 
to  be  expended  under  the  direction  and  control  of  the  Secretary  of  the 
Interior  in  purchasing  for  the  United  States  all  the  rights  of  the  said 
several  turnpike  road  companies  hereinafter  mentioned,  and  to  make 
the  same  free  roads — that  is  to  say  : 

First.  The  sum  of  twelve  thousand  dollars  to  enable  the  said  Secre- 
tary of  the  Interior  to  purchase  from  the  "  Columbia  Turnpike  Boad 
Company"  all  their  rights  in  and  to  that  part  of  their  said  turnpike 
road  extending  from  the  eastern  end  of  Maryland  avenue  in  the  city 
of  Washington  to  the  District  line,  in  the  direction  of  Bladeosburg, 
reserving  the  toll-house  and  lot,  whereon  several  outbuildings  are 
erected,  which  are  not  wanted  by  the  United  States  ;  and  said  turn- 
pike road,  when  so  purchased,  shall  be,  and  hereby  is  made,  a  free 
road,  and  all  tolls  and  charges  whatever  thereon  shall  be  forever 
abolished. 

Second.  The.  sum  of  twenty-five  thousand  dollars  to  enable  the 
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i  Secretary  of  the  Interior  to  purchase  from  the  '/  Kockville  and  Wash- 

:  ington  Turnpike  Company"  all  their  rights  in  and  to  the  said  turn- 

i  pike  road,  with  the  like  reservation  as  to  the  toll-house  and  lot  on 

i  which  the  same  is  erected  ;  which  said  turnpike  road,  when  so  pur- 

i  chased,  shall  he,  and  is  hereby  made,  a  free  road,  and  all  tolls  and 

r  charges  whatever  thereon  shall  be  forever  abolished. 

i  Third.  The  sum  of  twenty  thousand  dollars  to  enable  the  Secretary 

a  of  the  Interior  to  purchase  from  the  "  Washington  Turnpike  Road 

*  Company"  all  their  rights  in  and  to  their  said  turnpike  road  within 

i  the  said  District,  with  the  like  reservation  of  the  toll-house  and  lot 

i  on  which  the  same  is  built ;  which  said  road,  when  so  purchased,  shall 

[•  be,  and  is  hereby  made,  a  free  road,  and  all  tolls  and  charges  what- 

;  ever  thereon  shall  be,  and  is.  hereby,  abolished. 

r  Section  2.  And  be  it  further  enacted.  That  as  soon  as  the  said  turn- 

i  pike  roads  shall  have  been  purchased  and  made  free  as  aforesaid,  the 
offices  of  toll  keepers  thereon  shall  be  abolished,  and  the  said  roads, 

,  as  far  as  the  same  may  lie  within  the  limits  of  the  District  of  Colum- 

,  bia,  shall  be  placed  under  the  supervision  of  the  levy  court  of  Wash- 

,  ington  county  in  the  said  District,  to  be  kept  in  repair  as  all  other 

,  ounty  roads  in  said  District  are  now  required  by  law  to  be  repaired. 


35th  Congress,  \  HOUSE  OF  REPRESENTATIVES.    (    Report 
1st  Session.    \  \  No.  411. 


MICHAEL  NASH. 

[To  accompany  Bill  8.  26].] 


May  24,  1858. 

Mr.  Goode,  from  the  Committee  on  the  District  of  Columbia,  submitted 

the  following 

REPORT. 

The  Ctitnmittee  on  the  District  of  Columbia,  to  wlwm  was  referred  the 
Senate  bill  261,  entitled  i  i  /in  act  for  the  relRef  of  Michael  Nash,  of  the 
District  of  Columbia"  have  had  tlie  same  under  consideration,  and 
report : 

The  memorialist  was  appointed  in  1840,  as  superintendent  of 
convict  shoemakers  at  the  penitentiary  of  the  District  of  Columbia, 
at  a  compensation  of  $550  per  annum,  and  held  the  office  for  more 
than  seven  years  at  that  rate  of  compensation,  when,  in  1849,  he 
ceased  to  hold  the  office,  and  his  successor  has  since  received  an  in- 
crease of  salary  of  one  hundred  dollars  per  annum,  which  the  memo- 
rialist thinks  should  extend  to  himself  also,  and  he  asks  that  he  may 
be  allowed  $650  a  year  from  the  date  of  his  appointment  to  the  close 
of  the  term  when  he  held  the  place,  which  your  committee  deem  un- 
reasonable, and  recommend  that  the  bill  do  not  pass. 


